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CASES  DECIDED 

IN  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1906,  AND  MAY 

TERM,  1907,  IN  THE  NINETY-FIRST  YEAR 

OF  THE  STATE, 


Fowler  Utilities  Company  v.  Gray. 

[No.  20,643.    Filed  January  18,  1907.] 

1.  Injunction.  —  Breach  of  Contracts. — Muttudity. — Specific 
Performance. — An  injunction  will  not  issue  in  favor  of  plaintiff, 
a  party  to  a  contract,  to  prevent  the  defendant's  violation 
thereof,  unless  such  d^endant  could  enforce  specific  perform- 
ance of  such  contract  against  plaintiff,  or,  unless  plaintiff  has 
already  performed  his  part  of  the  contract,    p.  3. 

2.  Contracts. — Meaning. — Obligation  of. — The  temi^"contract" 
implies  mutual  obligations;  and,  except  in  cases  of  options  or 
unilateral  obligations,  contracts  are  not  usually  enforceable 
against  one  party,  if  not  as  against  the  other,    p.  3. 

3.  Injunction.  —  Contracts. — Breach. — Specific  Performance. — 
The  rules  of  law,  applicable  in  suits  for  specific  performance, 

'  govern  suits  for  injunction  to  prevent  the  breach  of  a  contract, 
p.  4. 

4.  Sales. — Contracts  of. — Consideration. — Optional. — Validity. — 
A  contract  for  the  future  delivery  of  personal  property  is  void, 
for  want  of  consideration  and  mutuality,  where  the  quantity 
to  be  delivered  is  conditional  upon  the  wish,  will  or  want  of  one 
of  the  parties,    p.  5. 

5.  Injunction. — Contracts. — Legal  Remedy. — Equity  will  not  take 
cognizance  of  the  enforcement  of  contracts  where  the  law  fur- 
nishes an  adequate  remedy  thereon,  or  where  they  are  not  free 
from  doubt  as  to  the  meaning  of  their  provisions,    p.  6. 

6.  Contracts. — Determinable  at  Will. — Specific  Performance. — 
A  contract  determinable  at  the  will  of  either  party  is  not  the 
subject  of  specific  performance  either  directly  or  by  way  of 
enjoining  its  violation,    p.  6* 
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7.  Contracts. — Injunction, — Hot  Water  Heat. — Corporations. — 
Public  Service. — Injunction  does  not  lie  in  favor  of  a  customer 
who  has  contracted  with  a  public  service  corporation  to  furnish 
him  hot  water  heat  for  an  indefinite  time,  at  such  customer's 
option,  at  an  agreed  price,  though  such  customer,  in  reliance 
upon  such  contract,  has  installed  heating  apparatus  at  a  large 
cost  in  order  to  use  such  heat.    p.  7. 

From  Benton  Circuit  Court ;  Joseph  M.  Bdbb,  Judge. 

Suit  by  George  H.  Gray  against  the  Fowler  Utilities 
Company.  From  a  decree  for  plaintiflf,  defendant  appeals. 
Transferred  from  Appellate  Court  under  §1337u  Bums 
1901,  Acts  1901,  p.  590.    Reversed. 

Charles  M.  Snyder,  for  appellant. 
Fraser  &  Isham,  B.  B.  Berry  and  Dawson  Smith,  for 
appellee. 

MoNTGOMEEY,  C.  J. — This  is  a  suit  for  an  injunction  to 
prevent  the  violation  of  an  oral  agreement  made  about 
September  1,  1902,  wherein  appellant  promised  to  install 
in  appellee's  building  a  heating  plant  with  sufficient  ca- 
pacity to  heat  said  building  to  seventy-eight  degrees 
Fahrenheit,  and  to  connect  the  same  with  a  central  hot 
water  heating  plant,  in  consideration  of  the  sum  of  $200 
payable  upon  the  installation  of  such  plant,  and  $50  per 
year  payable  as  long  as  appellee  desired  heat  to  be  so  sup- 
plied and  appellant  was  operating  its  central  plant  under 
a  franchise  granted  by  the  board  of  trustees  of  the  town  of 
Fowler.  The  annual  payments  were  to  be  made  in  two  in- 
stallments— ^$25  on  January  1,  and  $25  on  October  1,  of 
each  year — and  no  greater  charge  for  heating  the  building 
was  to  be  made  so  long  as  appellee  desired  the  same  to  be 
so  heated.  The  complaint  further  alleged  that  the  plant 
had  been  completed  and  heat  supplied  as  agreed,  and 
that  appellee  had  paid  said  sum  of  $200,  and  all  other 
payments  as  they  accrued  under  said  agreement,  but  that 
appellant  is  now  demanding  an  increased  price  for  heating 
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said  building,  and  threatening  to  cut  oflf  the  hot  water 
supply  from  the  same  unless  said  increased  demand  is  paid. 
A  demurrer  to  the  complaint  was  overruled,  and  appellant 
answered  (1)  by  denial,  and  (2)  by  aflSrmatively  setting 
up  the  statute  of  frauds.  To  the  latter  answer  appellee 
replied  in  denial.  A  trial  resulted  in  a  finding  and  decree 
in  favor  of  appellee,  enjoining  appellant  from  doing  any 
act  tending  to  violate  or  terminate  the  agreement  to  furnish 
heat  for  appellee's  building  at  the  rate  of  $50  per  year  so 
long  as  he  may  desire  such  heat,  and  pay  therefor,  within 
the  term  of  appellant's  franchise. 

The  assignment  of  errors  properly  challenges  the  suffi- 
ciency of  the  complaint  The  right  to  a  future  supply  of 
hot  water  heat  at  a  special  price,  which  appellee  claims  and 
is  seeking  to  enforce  by  this  suit,  rests  wholly  upon  con- 
tract The  theory  of  the  suit,  as  clearly  manifest  from  the 
record,  is  that  appellant  is  bound  to  supply  such  heat-  for 
an  indefinite  time,  to  be  determined  solely  by  the  arbitrary 
discretion  and  will  of  appellee.  It  is  admitted  that  ap- 
pellee is  not  bound  to  accept  such  heat  for  any  particular 
period,  and  his  only  obligation  is  an  implied  promise  to 
pay  at  the  stipulated  rate  for  such  time  as  he  may  suffer 
the  heat  to  be  supplied. 

"The  general  rule  is  that  an  injunction  will  not  be 

granted  to  restrain  a  breach  of  contract  by  a  defendant 

when  the  complainant's  promises   are   of  such   a 

1.  nature  that  they  could  not  be  specifically  enforced, 
unless  they  have  already  been  performed."   22  Oyc. 

Law  and  Proc.,  850.    This  rule  is  founded  upon  a  want  of 
mutuality.     The  term  "contract"  implies  mutual  obliga- 
tions, and,  in  general,  contracts,  other  than  options, 

2.  are  not  enforceable  unless  both  parties  thereto  are 
bound,  so  that  an  action  could  be  maintained  by 

each  against  the  other,  for  a  breach.  Bishop,  Contracts 
(2d  ed.),  §78;  Lawsan,  Contracts,  §97;  Henry  School  Tp. 
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V.  Meredith  (1904),  32  Ind.  App.  607.  There  are  many 
unilateral  contracts  which  constitute  an  exception  to  this 
rule,  including  the  right  to  exercise  certain  options,  but  the 
contract  in  suit  has  been  executed  in  part  and  does  not 
belong  to  that  class. 

The  principle  applicable  to  the  contract  under  considera- 
tion is  stated  in  the  following  paragraph,  quoted  from  the 
case  of  Marble  Co.  v,  Ripley  (1870),  10  Wall.  339,  359, 
19  L.  Ed.  965 :  "Another  reason  why  specific  performance 
should  not  be  decreed  in  this  case  is  found  in  the  want  of 
mutuality.  Such  performance  by  Ripley  could  not  be  de- 
creed or  enforced  at  the  suit  of  the  marble  company,  for 
the  contract  expressly  stipulates  that  he  may  relinquish  the 
business  and  abandon  the  contract  at  any  time  on  giving 
one  year's  notice.  And  it  is  a  general  principle  that  when, 
from  personal  incapacity,  the  nature  of  the  contract^  or  any 
other  cause,  a  contract  is  incapable  of  being  enforced 
against  one  party,  that  party  is  equally  incapable  of  en- 
forcing it  specifically  against  the  other,  though  its  execu- 
tion in  the  latter  way  might  in  itself  be  free  from  the  diffi- 
culty attending  its  execution  in  the  former." 

This  is  not  an  action  for  specific  performance,  but  the 
contract  is  to  be  enforced  negatively  by  an  injunction  pro- 
hibiting its  breach,  and  the  general  rules  governing 

8.  such  actions  apply.  In  the  case  of  Iron  Age  Pub. 
Co.  V.  Western  Union  Tel  Co.  (1887),  83  Ala. 
498,  3  South.  449,  3  Am.  St.  758,  involving  a  contract 
determinable  at  will,  the  court  said:  "We  can  tie  the 
hands  of  the  Associated  Press  and  the  other  defendants  by 
injunction,  forbidding  the  delivery  of  the  press  dispatches 
to  any  one  else  than  the  complainant,  as  prayed  for,  and 
leave  the  complainant  free  to  terminate  the  contract  at  its 
will  without  limitation  of  time  or  circumstances,  or  to  per- 
form its  duties  as  correspondent  as  negligently  or  diligently 
as   discretion   may   dictate.     *     *    ♦    The    first   decree 
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suggested,  would  be  entirely  opposed  to  all  equity  prec- 
edents and  practice,  the  settled  rule  being,  that  the  courts 
will  not  interfere  by  injunction  in  cases  of  this  kind,  if, 
indeed,  in  any  case  where  defendant  cannot  be  made  secure 
in  his  rights  and  remedies  for  violation  of  the  duties  im- 
posed on  the  complainant  by  the  contract  sought  to  be  en- 
forced- Bromley  v.  Jefferies  [1700],  2  Vern.  415;  Rich- 
mond V.  Dubuque,  etc.,  R.  Co.  [1871],  33  Iowa  422,  and 
cases  cited  on  page  486." 

The  application  of  the  rule  to  cases  of  this  class  is  con- 
cisely stated  by  Judge  Sanborn  in  Cold  Blast  Trans.  Co. 

V.  Kansas  City,  etc.,  Co.  (1902),  114  Fed.  77,  52 
4.     C.  C.  A.  25,  57  L.  R.  A.  696,  699,  as  follows:    "A 

contract  for  the  future  delivery  of  personal  prop- 
erty is  void,  for  want  of  consideration  and  mutuality,  if 
the  quantity  to  be  delivered  is  conditioned  by  the  will, 
wish,  or  want  of  one  of  the  parties."  See,  also,  Lancaster 
V.  Roberts  (1893),  144  111.  213,  33  K  E.  27;  Weliy  v, 
Jacobs  (1898),  171  111.  624,  49  N.  E.  723,  40  L.  R.  A. 
98;  Rust  V.  Conrad  (1882),  47  Mick  449,  11  K  W.  265, 
41  Am.  Rep.  720;  American,  etc.,  Co.  v.  Harper  (1902), 
54  Cent.  Law  J.  449;  Hoffman  v.  Maffioli  (1899),  104 
Wis.  630,  80  N.  W.  1032,  47  L.  R.  A.  427 ;  Campbell  v. 
Lambert  (1884),  36  La.  Ann.  35,  51  Am.  Rep.  1;  Hous- 
ton, etc.,  R.  Co.  V.  Mitchell  (1873),  38  Tex.  85;  Phila- 
delphia Ball  Club  V.  Hallman  (1890),  8  Pa.  Co.  Ct.  57; 
Davie  v.  Lumbermans  Min.  Co.  (1892),  93  Mich.  491,  53 
K  W.  625,  24  L.  R.  A.  357.  In  the  case  last  cited  the 
supreme  court  of  Michigan  said:  "When  a  party  agrees 
to  sell  articles  of  merchandise,  or  deliver  the  productions  of 
his  labor,  to  another  at  a  certain  price  as  long  as  he  can 
make  it  pay,  every  one  must  clearly  understand  that  the 
term  is  dependent  on  conditions  over  which  the  promisee 
has  no  control,  and,  in  so  far  as  any  one  has  the  power  to 
make  the  term  effective,  it  is  lodged  solely  in  the  promisor, 
who  by  judicious  purchases  or  skiKul  manipulations  of 
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labor  may  be  able  to  make  a  transaction  pay  when  a  more 
careless,  negligent,  or  improvident  person  would  be  unable 
to  do  so.  This  serious  element  of  uncertainty  destroys  aU 
mutuality  in  the  contract,  and  gives  the  promisor  full  power 
to  say  when  a  further  execution  of  the  contract  will  not  be 
advantageous,  because  he  cannot  make  it  pay.  Contracts 
onnnot  arise  where  there  is  no  mutuality,  nor  can  they  arise 
from  the  action  of  one  party  alone  where  the  other  has  no 
l)ower  to  prevent  his  action." 

It  was  held  in  the  case  of  Philadelphia  Ball  Clvb  v. 
Ilallman,  supra,  that  an  agreement,  whereby  one  engaged  to 
play  baseball  for  a  period  of  time  which  at  the  option  of  the 
club  might  equal  the  term  of  the  player's  life,  and  which 
reserved  to  the  club  the  right  to  discharge  the  player  on  ten 
days'  notice  without  cause,  was  not  enforceable  by  an  in- 
junction against  its  violation  by  the  player,  for  the  reason 
that  the  agreement  was  too  unfair,  and  wanting  in  mu- 
tuality. 

When  a  party  comes  into  equity  it  should  be  very  plain 

that  his  claim  is  an  equitable  one.    The  application  is  in  a 

measure  addressed  to  the  judicial  discretion  of  the 

6.  court.  The  court  will  not  exercise  its  extraordinary 
power  to  restrain  an  apprehended  injury  resulting 
from  a  breach  of  contract,  unless  the  petitioner  is  without 
adequate  remedy  at  law,  and  the  contract  itself  be  free 
from  doubt  and  not  uncertain  or  vague  in  its  terms  or 
provisions.  Loy  v.  Madison,  etc.,  Oas  Co.  (1901),  156 
Ind.  332. 

In  the  case  of  Bust  v.  Conrad,  supra,  a  bill  in  equity 

founded  upon  a  contract  determinable  at  the  will  of  one 

of  the  parties  was  dismissed  as  not  of  equitable 

6.     cognizance,    the    principal    ground,    as    stated    by 

Judge  Oooley,  being  as  follows:     "But  the  court 

will  also  refuse  to  interfere  in  any  case  where,  if  it  were 

to  do  80,  one  of  the  parties  might  nullify  its  action  through 

the  exercise  of  a  discretion  which  the  contract  or  the  law 
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invests  him  with.  The  refusal  in  such  a  case  does  not 
depend  of  necessity  upon  any  illegality,  inequality,  or  un- 
fairness, but  it  is  sufficiently  based  upon  the  impropriety 
of  imposing  on  the  judge  the  labor,  and  on  the  public  the 
expense,  of  an  investigation  of  disputes  when  the  circum- 
stances are  such  as  to  preclude  any  judgment  that  may  be 
rendered  from  being  final.  No  court  can  with  reason  be 
called  upon  to  do  a  vain  thing;  ♦  *  *  All  contracts  where 
the  party  has  reserved  to  himself,  or  where  the  law  gives 
him  authority  to  render  nugatory  any  decree  that  ought  to 
be  rendered  in  their  enforcement,  rest  upon  the  same  prin- 
ciple. This  was  recognized  in  Rutland  Marble  Co.  v. 
Ripley  [1870],  10  Wall.  339,  359,  19  L.  Ed.  955,  and 
more  distinctly  asserted  and  decided  in  Southern  Express 
Co.  v.  Western  N.  C.  R.  Co.  [1878],  99  U.  S.  191,  25  L. 
Ed.  319.  In  this  last  case  the  very  strong  assertion  is 
made  that  *a  court  of  equity  never  interferes  where  the 
power  of  revocation  exists.'  '* 

It  is  admitted  that  the  supply  of  hot  water  heat  bar- 
gained for  in  the  contract  under  consideration  could  be 
terminated  at  the  will  of  appellee,  without  liability 
7.  for  damages,  and  it  must  follow  that  its  continu- 
•  ance  was  dependent  upon  the  pleasure  of  both 
parties.  The  decree  entered  by  the  trial  court  may,  for 
aught  we  know,  have  been  virtually  annulled  before  this 
time  at  the  instance  of  appellee  in  the  exercise  of  his  dis- 
cretion. The  agreement  relied  upon,  so  far  as  it  remains 
executory,  is  not  binding  for  want  of  mutuality,  and  its 
performance  cannot  be  enforced  in  equity  at  the  suit  of 
either  party.  Other  objections  to  the  complaint  have  been 
urged,  but  the  conclusion  reached- renders  their  considera- 
tion unnecessary. 

The  judgment  is  reversed,  with  directions  to  sustain 
appellant's  demurrer  to  the  complaint 

Gillett,  J.,  absent 
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Cain  v.  Allen  et  al. 

[No.  20,760.     Filed  November  22,  1906.     Rehearing  denied  Jan- 
uary 18,  1907.] 

1.  Statutes. — Amendments, — How  Treated, — An  act  amending 
a  prior  law  operates,  as  to  subsequent  conduct,  as  if  such 
amendment  were  a  part  of  the  original  act.    p.  16. 

2.  Same. — Canstruetion. — Preeumptions, — Courts  will  construe  a 
statute,  if  possible,  so  as  to  render  it  constitutional,  the  pre- 
sumption being  that  the  l^slature  did  not  intend  to  violate 
the  Constitution  in  its  enactment,    p.  17. 

3.  Intoxicating  Liquors.  —  License,  —  Remonstrance,  —  Under 
$7283i  Bums  1905,  Acts  1905,  p.  7,  the  legal  voters  of  a  town- 
ship or  city  ward  may  remonstrate  against  a  single  applicant 
for  license  to  sell  intoxicating  liquors,  or  against  all  applicants, 
p.  17. 

4.  Same. — Statutes. — Construction, — ^The  act  of  1905  (Acts  1905, 
p.  7,  §72831  Bums  1905),  retaining  the  individual  remonstrance 
against  granting  license  to  sell  liquors,  and  adding  the  right  to 
file  a  "blanket"  remonstrance  against  all  applicants,  is  im- 
pressed with  the  construction  accorded  to  the  original  statute 
(Acts  1895,  p.  248,  89,  §72881  Burns  1901).    p.  18. 

5.  Same.  —  License,  —  Remonstrance, — Statutes, — Jurisdiction, — 
Under  the  act  of  1895  (Acts  1895,  p.  248,  §9,  §72831  Bums 
1901)  and  the  act  of  1905  (Acts  1905,  p.  7,  §72831  Bums  1905) 
the  board  of  commissioners,  in  the  event  it  is  found  that  a 
remonstrance  signed  by  a  majority  of  the  voters  of  the  town- 
ship was  duly  filed  with  the  auditor,  has  no  jurisdiction  to  pro- 
ceed further,  but  must  refuse  a  license,    p.  18. 

6.  Same. — Remonstrance. — General. — Under  the  act  of  1905 
(Acts  1905,  p.  7,  §72831  Bums  1905)  the  majority  of  the  voters 
of  a  township  or  ward  may  file  a  "blanket"  remonstrance  and 
thus  prevent  the  granting  of  a  liquor  license  to  any  one  for  a 
period  of  two  years,    p.  20. 

7.  Same. —  Rem^onstrance. —  Parties, —  Procedure, — Burden  of 
Proof. — Where  a  general  remonstrance  against  the  granting 
of  a  liquor  license  is  filed  with  the  county  auditor,  the  remon- 
strators  become  adverse  parties  to  subsequent  applicants,  and 
each  side  is  entitled  to  a  hearing  thereon,  the  burden  being 
upon  the  remonstrators  to  show  that  a  majority  of  the  voters 
have  signed,    p.  20. 
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8.  Intoxicating  Liquors. — License, — Application. — Denial. — Re- 
monstrance.— The  denial  of  an  application  for  license  to  sell 
liquor,  because  of  a  remonstrance,  precludes  another  applica- 
tion by  the  same  party  for  a  period  of  two  years  from  the  filing 
of  the  remonstrance,    p.  21. 

9.  Same. — Remonstrance. — Contest  of. — ^An  applicant  for  a 
license  to  sell  intoxicating  liquors  may  contest  the  validity  of 
a  prior  rononstrance  filed  and  adjudged  by  the  board  to  be 
sufficient,    p.  22. 

10.  Constitutional  Law. — Conferring  Power  to  Suspend  Laws. 
— The  legislature  cannot  confer  upon  citizens  the  right  to  deter- 
mine whether  the  operation  of  a  statute  shall  be  suspended,    p.  22. 

11.  Intoxicating  Liquors. — Remonstrance. — Action  of  Board. — 
Boards  of  commissioners  have  no  jurisdiction,  except  where  an 
application  for  license  to  sell  liquors  is  filed,  to  determine  the 
sufficiency  of  a  remonstrance  filed  under  §72831  Bums  1905, 
Acts  1905,  p.  7.    p.  23. 

12.  Constitutional  Law. — Due  Process. — Intoxicating  Liquors. 
—Remonstrance.— The  act  of  1905  (Acts  1905,  p.  7,  §7283i 
Bums  1905),  providing  for  a  general  remonstrance  by  a  ma- 
jority of  the  voters  of  a  township  or  ward  against  the  granting 
of  a  license  to  sell  liquors  therein,  is  not  in  violation  of  the 
state  or  federal  Constitutions  guaranteeing  due  process  of 
law.    p.  23. 

13.  Intoxicating  Liquors. — Remonstrance. — Executum. — Power 
of  Attorney. — The  voters  of  a  township  or  ward  may  by  a 
written  instrument  authorize  an  agent  or  attorney  to  sign  for 
them*  a  general  liquor  remonstrance  provided  for  by  §72831 
Bums  1905,  Acts  1905,  p.  7.    p.  24. 

14.  Constitutional  Law.  —  Statutes.  —  Titles.  —  Intoxicating 
Liquors.— The  title  to  the  act  of  1895  (Acts  1895,  p.  248),  reg- 
ulating the  sale  of  intoxicating  liquors,  is  sufficiently  broad  to 
embrace  the  amendatory  provisions  of  the  act  of  1905  (Acts 
1905,  p.  7,  §72831  Bums  1905).    p.  24. 

16.  Same. — Statutes. — Intoxicating  Liquors. — The  act  of  1905 
(Acts  1905,  p.  7,  §72831  Bums  1905) ,  amending  the  act  of  1895 
(Acts  1895,  p.  248),  regulating  the  sale  of  Intoxicating  liquors, 
is  constitutional.  State  v.  Gerhardt,  145  Ind.  439,  followed. 
p.  24. 

16.  Intoxicating  Liquors. — Property. — Regulation. — While  the 
law  recognizes  a  property  right  in  intoxicating  liquors,  still 
such  ownership  is  subject  to  legislative  regulation  under  the 
police  power,    p.  24, 


Digiti 


zed  by  Google 


10  SUPREME  COURT  OF  INDIANA, 

Cain  V.  Allen— 168  Ind.  8. 

17.  Constitutional  Law. — Due  Process.— Equal  ^Protection. — 
Intoxicating  Liquors.— The  act  of  1905  (Acts  1905,  p.  7,  §7283! 
Bums  1905),  regulating  the  granting  of  liquor  licenses,  does 
not  deprive  citizens  of  property  without  due  process  of  law,  nor 
deny  them  the  equal  protection  of  the  law.    p.  25. 

18.  Intoxicating  Liquors.  —  General  Remonstrance.  —  With- 
drawals.— Voters  have  no  right  to  withdraw  from  g^eral  re- 
monstrances, filed  under  the  act  of  1905  (Acts  1905,  p.  7,  §72831 
Bums  1905) ,  after  the  beginning  of  the  three-day  period  prior 
to  the  commencement  of  the  regular  session  of  the  board, 
pp.  25,  26,  28. 

19.  Same. — Remonstrance. — Form. — A  liquor  remonstrance  sub- 
stantially In  the  form  prescribed  by  statute  (§72831  Bums  1905, 
Acts  1905,  p.  7)  is  sufficient,     p.  26. 

20.  Same. — General  Remonstrance. — Time  for  Filing. — ^A  gen- 
eral remonstrance  against  the  granting  of  a  liquor  license  may 
be  filed  three  days  before  any  regular  session  of  the  board  of 
commissioners,    p.  28. 

From  Owen  Circuit  Court;  Bufus  H.  East,  Special 
Judge. 

Application  by  Oliver  P.  Cain  for  liquor  license,  against 
which  Jonathan  L.  Allen  and  others  remonstrated.  From 
a  judgment  for  remonstrators,  the  applicant  appeals,  fie- 
versed. 

J.  R.  Miller  and  N.  A.  Whittaker,  for  appellant 

Homer  Elliott  and  Willis  Hicham,  for  appellees. 

Jordan,  C.  J. — This  cause  and  the  other  cases  hereinafter 
mentioned  were  consolidated  by  order  of  court,  anci  were 
all  heard  and  considered  together  upon  the  argument  of  the 
respective  counsel  appearing  for  the  several  parties.  Con- 
sequently the  decision  in  this  appeal  will  virtually  rule 
and  control  in  the  determination  of  the  other  appeals.  The 
causes  consolidated  are  the  following.  'No.  20,782,  Re- 
gadanz  v.  Haines;  No.  20,812,  Jones  v.  Alexander;  No. 
20,820,  Lanham  v.  Woods;  No.  20,891,  Kunlcle  v.  AheU. 
Tn  this  case  and  in  each  of  the  other  cases  the  question  in 
regard  to  the  constitutional  validity  and  the  construction 
of  section  nine  of  an  act  of  the  legislature  approved  March 
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I  — ^ 

11,  1895  (Acts  1895,  p.  248,  §7283i  Burns  1901),  com- 
monly known  as  the  Nicholson  law,  as  it  is  amended  by  an 
act  approved  February  15,  1905,  (Acts  1905,  p.  7,  §7283i 
Bums  1905),  is  presented  for  our  determination. 

The  facts  in  this  appeal  are  as  follows:  Three  days 
before  the  beginning  of  the  regular  June  session,  1905,  of 
the  Board  of  Commissioners  of  the  County  of  Owen,  State 
of  Indiana,  what  may  be  termed  a  general  or  ^Tblanket" 
remonsti:ance  against  the  granting  of  a  license  to  retail 
intoxicating  liquors  in  Washington  township,  Owen  county, 
was  filed  with  the  auditor  of  the  county  by  appellees  here- 
in. The  remonstrance  was  addressed  to  the  Board  of  Com- 
missioners of  the  County  of  Owen,  and,  omitting  the  formal 
parts  thereof  and  the  names  of  the  remonstrators,  reads  as 
follows : 

'^e,  the  undersigned,  legal  voters  in  the  township 
of  Washington,  in  the  county  and  State  aforesaid,  do 
hereby  respectfully  represent  that  we  are  opposed  to 
the  traffic  in  intoxicating  liquors  and  we  hereby  object 
to  the  granting  of  a  license  to  any  person  for  the  sale 
of  intoxicating  liquors  in  said  township." 

This  remonstrance  was  filed  under  and  in  pursuance  of 
said  section  nine  as  the  same  is  amended.  The  names  of 
appellees  appear  to  have  been  subscribed  thereto  by  Albert 
B.  Milligan,  under  and  through  a  power  of  attorney,  duly 
executed  to  him  and  William  M.  Christ  by  each  of  the 
appellees  herein.  The  appointment  of  Milligan  and  Christ 
and  the  authority  conferred  upon  them  to  act  for  appellees 
in  signing  their  names  to  a  general  remonstrance  and  filing 
the  same  was  not  conferred  by  a  single  instrument  or  doc- 
ument signed  jointly  by  all  of  appellees,  but  was  through 
and  under  several  separate  instruments,  executed  separately 
by  each  of  the  appellees.  Each  of  these  instruments  so 
executed,  omitting  the  formal  parts,  is  as  follows: 

"I,  the  undersigned,  a  resident  and  qualified  voter 
in  Washington  township,  Owen  county,  Indiana,  do 
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hereby  authorize,  empower,  and  request  William  M. 
Christ  and  Albert  B.  Milligan,  or  either  of  them,  to 
sign  my  name  to  any  and  all  remonstrances  against 
the  granting  of  license  to  any  and  all  applicants  for 
the  sale  of  intoxicating  liquors  in  said  township,  and 
to  sign  my  name  to  any  and  all  remonstrance  or  re- 
monstrances against  the  granting  of  a  license  to  any 
person  for  the  sale  of  intoxicating  liquors  in  said  town- 
ship, and  also  properly  to  file  said  remonstrance  or 
remonstrances  with  the  auditor  of  said  county  and  to 
present  the  same  to  the  board  of  commissioners,  and  do 
hereby  deliver  this  appointment  to  them  for  the  purpose 
herein  stated." 

No  person  appears  to  have  given  notice  of  his  intention 
to  apply  at  said  June  session,  1905,  of  the  board  of  com- 
missioners for  a  license  to  retail  intoxicating  liquors  in  said 
Washington  township,  and  no  application  was  filed  at 
said  session  whereby  such  license  was  sought  to  be  secured. 
At  said  June  session  of  the  board  of  commissioners  ap- 
pellees herein  appeared  by  their  attorneys  and  presented 
to  the  board  the  remonstrance  which  had  been  filed  with 
the  county  auditor,  as  heretofore  stated.  It  was  taken  up 
and  considered,  and  thereupon  the  board  made  and  entered 
the  following  finding  and  order: 

"In  the  matter  of  a  remon- 
strance against  the  selling  of 
intoxicating  liquors,  in  Wash- 
ington township. 

*  *  *  "And  now  the  board,  being  fully  advised 
in  the  premises,  and  the  evidence  being  heard,  finds 
that  the  above  remonstrance  was  filed  with  the  auditor 
of  Owen  county  three  days  before  the  regular  June 
session,  1905,  being  the  present  session  of  the  board 
of  commissioners  of  this  county,  to  wit,  on  Friday, 
June  2,  1905.  And  it  further  appearing  by  the  evi- 
dence, to  the  satisfaction  of  the  court,  that  said  re- 
monstrance is  signed  bv  a  majority  of  the  legal  voters 
of  said  Washington  township,  in  said  Owen  county, 
on  said  date,  it  is  therefore  ordered  and  adjudged  that  it 


Commissioners  Court, 
June  term,  1905. 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  13 

Cain  V.  Allen~168  Ind.  8. 

shall  be  unlawful  for,  and  this  board  of  commissioners 
will  not  grant  a  license  to,  any  person  to  sell  spirit- 
uous, vinous,  malt,  or  other  intoxicating  liquors  under 
the  laws  of  the  State  of  Indiana,  with  the  privilege  of 
allowing  the  same  to  be  drunk  on  the  premiseo  where 
sold,  within  the  limits  of  said  Washington  township, 
during  a  period  of  two  years  from  the  date  of  filing 
such  remonstrance,  to  wit,  from  June  2,  1905." 

It  appears  that  the  appellant,  Cain,  was  not  in  any  man- 
ner a  party  to  the  proceedings  at  said  June  session,  and  no 
notice  was  given  to  him  that  the  board  was  going  to  consider 
and  take  action  upon  the  remonstrance  at  that  session.  At 
the  September  session,  1905,  of  the  board  of  commissioners, 
appellant,  having  given  the  notice  required  by  §7278  Bums 
1901  (Acts  1875  [s.  s.],*p.  55,  §3),  an  act  of  the  legisla- 
ture to  regulate  and  license  the  sale  of  intoxicating  liquors, 
to  which  we  will  refer  hereafter  as  "the  act  of  1875" 
— applied  to  the  board,  under  the  provision  of  said 
statute,  for  a  license  to  retail  intoxicating  liquors  in 
said  Washington  township.  On  motion  of  the  remon- 
strators  the  board  dismissed  his  application  and  denied  him 
the  right  to  a  hearing  thereon  and  also  the  right  to  be  heard 
as  to  whether  the  remonstrance  in  question  at  the  time  of 
the  filing  thereof  had  been  signed  by  a  majority  of  the 
legal  voters  of  the  township.  From  this  decision  he  ap- 
pealed to  the  Owen  Circuit  Court,  wherein  appellees  re- 
newed their  motion  to  dismiss  his  application  upon  sub- 
stantially the  following  grounds,  namely:  That  the  record 
of  the  board  of  commissioners  discloses  that  three  days 
before  the  June  session,  1905,  of  the  board,  a  majority  of 
all  of  the  legal  voters  of  Washington  township,  in  said 
county,*  had  filed  a  remonstrance  in  the  office  of  the  county 
auditor,  remonstrating  against  the  granting  of  a  liquor 
license  to  any  person  whatever,  which  remonstrance  had 
ever  since  remained  on  file  in  the  auditor's  office;  that  the 
board  at  that  session  had  duly  inquired  into  the  matters 
and  things  alleged  in  the  remonstrance,  and  had  foimd  that 
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it  contained  a  majority  of  all  the  voters  of  the  township, 
and  thereupon  entered  of  record  its  finding  of  that  fact, 
and  also  an  order  upon  the  remonstrance  declaring  that  no 
liquor  license  should  be  granted  to  any  applicant  to  sell 
intoxicating  liquors  in  said  township  during  the  period  of 
two  years  after  the  date  of  filing  the  remonstrance;  "that 
said  order  of  the  board  still  stands  in  full  force  and  eflFect, 
unappealed  from,  a  copy  of  which  is  a  part  of  the  papers, 
duly  certified  by  the  auditor  of  said  county,  in  this  case." 
The  trial  court  appears  to  have  denied  appellant  the  right 
to  a  hearing  upon  his  application  and  also  the  right  tQ 
controvert  the  question  as  to  whether  the  remonstrance  in 
controversy  had  been,  at  the  time  it  was  filed,  signed  by  a 
majority  of  the  legal  voters  of  Washington  township,  and 
sustained  the  motion  of  appellees  and  dismissed  the  applica- 
tion and  rendered  judgment  against  appellant  for  costs. 
From  this  judgment  he  appeals  and  assigns  errors,  calling 
in  question  the  ruling  of  the  court  in  dismissing  his  applica- 
tion and  denying  him  the  right  to  a  hearing  in  this  pro- 
ceieding. 

Counsel  for  appellees  seek  to  sustain  the  decision  of  the 
court  in  dismissing  appellant's  application  and  rendering 
judgment  against  him  on  the  following  grounds:  (1)  That 
a  remonstrance  under  section  nine  as  amended  is  an  ex 
parte  proceeding ;  that  it  raises  no  issue  between  the  remon- 
strators  and  an  applicant  for  license ;  that  it  concerns  voters 
only;  (2)  that  the  board  of  commissioners  at  the  June 
session  following  the  filing  of  the  remonstrance  had  the 
right  and  power  to  pass  upon  its  sufiiciency,  and,  upon  find- 
ing it  to  be  sufficient,  thereupon  to  order  and  adjudge  that 
it  be  unlawful  to  grant  a  license  in  said  township  to  any 
applicant  for  a  period  of  two  years  from  the  date  of  the 
filing  of  the  remonstrance;  that,  inasmuch  as  no  appeal 
was  taken  by  appellant  from  this  order  of  the  board  of 
commissioners,  he  had  no  standing  in  the  commissioners' 
courty  and,  consequently,  had  none  in  the  circuit  court  on  ap- 
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peal.  Counsel  in  this  case^  and  in  the  other  appeals  hereto- 
fore mentioned,  call  in  question  the  validity  of  section  nine 
of  the  Nicholson  law  as  amended  by  the  act  of  1905,  supra, 
which  is  denominated  the  Moore  law,  on  the  ground  that  it 
is  in  direct  conflict  with  sections  twelve,  twenty-five,  and 
twenty-six  of  the  bill  of  rights  (Const.,  Art.  1,  §§12,  25,  26), 
which  declare  (§12)  that  "every  man,  for  injury  done  to  him 
in  his  person,  property,  or  reputation  shall  have  remedy  by 
due  course  of  law."  (§25)  "No  law  shall  be  passed,  the 
taking  effect  of  which  shall  be  made  to  depend  upon  any 
authority,  except  as  provided  in  this  Constitution."  (§26) 
"The  operation  of  the  laws  shall  never  be  suspended,  ex- 
cept by  authority  of  the  General  Assembly ;"  and  §23,  arti- 
cle 4,  which  provides :  "In  all  the  cases  enumerated  in  the 
preceding  section,  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general,  and 
of  uniform  operation  throughout  the  State."  It  also  is 
asserted  that  the  act  is  in  conflict  with  §1,  article  14,  of  the 
Constitution  of  the  United  States,  which  provides:  "Nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  is  also  claimed  that  the  section  as  amended  is  not  covered 
by  the  title  of  the  original  act  We  set  out  section  nine 
as  amended  by  the  act  in  controversy  (Acts  1905,  p.  7, 
§7283i  Bums  1905) 'and  have  embraced  in  italics  the  ma- 
terial parts  added  by  the  amendment. 

"If  three  days  befoT-e  any  regular  session  of  the 
board  of  commissioners  of  any  county,  a  remonstrance 
in  writing,  signed  by  a  majority  of  the  legal  voters  of 
any  township,  or  ward  in  any  city  situated  in  said 
county,  shall  be  filed  with  the  auditor  of  the  county 
against  the  granting  of  a  license  to  any  applicant  or 
against  such  granting  to  all  applicants  for  the  sale  of 
spirituous,  vinous,  malt  or  other  intoxicating  liquors, 
under  the  law  of  the  State  of  Indiana,  with  the  privi- 
lege of  allowing  the  same  to  be  drunk  on  the  premises 
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where  sold  within  the  limits  of  said  township,  or  city 
ward,  it  shall  be  unlawful  thereafter  for  such  board 
of  commissioners  to  grant  license  to  any  such  appli- 
cant therefor  during  the  period  of  two  years  from  the 
date  of  filing  of  such  remonstrance ;  or  if  such  remon- 
strance shall  be  against  all  applicants  then  it  shall  be  - 
unlawful  for  said  commissioners  to  grant  a  license  to 
any  applicant  therefor  during  a  period  of  two  years 
from  the  date  of  the  filing  of  such  remonstrance  against 
all  applicants;  if  any  such  license  should  be  granted  by 
said  board  during  said  period,  the  same  shall  be  null 
and  void,  and  the  holder  thereof  shall  be  liable  for  any 
sales  of  liquors  made  by  him  the  same  as  if  such  sales 
were  made  without  license,  and  such  violator  of  the 
law  shall  be  subject  to  arrest  and  punishment  as  if  no 
license  had  been  issued.  The  number  to  constitute  a 
majority  of  the  voters  herein  referred  to  shall  be 
determined  by  the  greatest  aggregate  vote  cast  in  said 
township  or  ward  for  candidates  for  any  office  at  the 
last  election  preceding  the  filing  of  such  remonstrance. 
Provided,  however,  that  any  remonstrance  which  is 
not  directed  personally  against  an  individual,  but 
which  is  directed  against  all  applicants,  shall 
be  separate  and  distinct,  shall  contain  the  name  of  no 
individual,  but  shall  be  directed  to  the  board  of  county 
commissioners  directly  against  the  issuing  of  any  such 
license  to  any  person  during  the  said  two  years.  And 
provided  further,  that  the  following  forms  of  removr 
strance  shall  be  sufficient  under  the  foregoing  provis- 
ions of  this  section,  viz/* 

By  virtue  of  the  amendatory  act,  section  nine  as  it  orig- 
inally existed  is  no  longer  a  part  of  the  Nicholson  law,  as 

it  has  been  superseded  by  the  amendment,  and  the 
1.     latter  now  constitutes  a  part  of  that  statute.    An  act 

amending  a  former  law  operates,  as  to  matters  and 
things  thereafter  occurring,  in  precisely  the  same  manner 
as  though  the  amendatory  act  had  formed  a  part  of  the 
original  statute  at  the  time  of  its  passage,  and  in  its  applica- 
tion to  cases  which  may  arise  after  the  amendment  has  bec^i 
made,  the  whole  statute  must  have  the  same  operation  and 
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effect  as  it  would  have  had  it  been  reenaeted.  Walsh  v. 
State,  ex  rel.  (1895),  142  Ind.  367,  362,  33  L.  R.  A.  392, 
and  cases  cited;  Pomeroy  v.  Beach  (1898),  149  Ind.  511. 
As  preliminary  to  the  question  presented  and  urged  in 
respect  to  the  invalidity  of  the  section  here  involved,  it  may 
be  said  that  the  rule  is  well  settled  that  in  a  case 

2.  where  the  validity  of  a  statute  is  involved  it  becomes 
the  duty  of  the  court,  if  possible,  to  give  the  statute 

in  question  such  an  interpretation  or  construction  as  will 
avoid  bringing  it  in  conflict  with  the  Constitution.  As  a 
general  rule  the  presumption  must  always  prevail  that  the 
legislature  did  not  intend  to  usurp  or  assume  power  denied 
to  it  by  the  fundamental  law. 

An  examination  of  section  nine  as  amended  discloses 

that  some  of  the  principal  provisions  which  it  embraced, 

as  originally  enacted,  are  still  retained  unchanged. 

3.  Especially  is  this  true  in  respect  to  a  special  remon- 
strance   directed    against   some    particular   person. 

The  legal  voters  of  a  township  or  city  ward,  as  the  case 
may  be,  are  by  the  amendment  given  the  option  to  defeat 
by  a  special  remonstrance,  in  like  manner  as  provided 
by  the  original  section,  the  issuing  of  a  license  to  retail 
intoxicating  liquors,  under  the  act  of  1875,  supra,  to 
some  particular  person  to  be  named  in  the  remonstrance; 
or  by  a  general  or  "blanket"  remonstrance  to  defeat  the 
granting  by  the  board  of  commissioners  of  such  a  license 
to  any  and  all  persons,  without  naming  any  individual  in 
such  general  remonstrance.  This  latter  document,  when 
signed  by  the  requisite  number  of  voters  and  timely  filed, 
is  intended  to  cover  or  apply  to  any  and  all  applicants  who 
may  apply  under  the  act  of  1875  for  a  license  to  retail 
liquor  within  the  respective  township  or  ward  during  a 
period  of  two  years  next  succeeding  the  filing  thereof  with 
the  auditor.  It  can  plainly  he  seen  that  the  provisions  of 
section  nine,  which,  prior  to  its  amendment,  provided  for 
a   special  remonstrance  directed   against   some   particular 
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individual,  have  been  reenacted  and  are  incorporated  into 

the  section  by  the  amendatory  act.     These  same  provisions 

were  considered,  construed  and  the  constitutional 

4.  validity  thereof  sustained  in  the  decision  of  this 
court  in  the  appeal  of  State  v.   Gerhardt  (1896), 

145  Ind.  439,  33  L.  E.  A.  313,  and  in  other  cases  in  which 
the  holding  in  that  appeal  is  followed.  To  the  doctrine 
or  rule  as  announced  and  enforced  in  these  decisions  we 
still  adhere,  and  recognize  no  sufficient  reason  for  departing 
therefrom.  It  follows,  therefore,  that  the  provisions  of  the 
old  section  so  reenacted  by  the  amendatory  act  were  at  the 
time  of  its  passage  impressed  with  the  interpretation  or  con- 
struction accorded  to  them  by  this  court  in  State  v. 
Oerhardt,  supra;  Ludxvig  v.  Cory  (1902),  158  Ind. 
682;  Boomershine  v.  Uline  (1902),  159  Ind.  500; 
Hoop  V.  Affleck  (1904),  162  Ind.  564;  and  in  other  cases 
in  which  the  decisions  followed  the  holding  in  the  Gerhardt 
case.  As  there  is  nothing  in  the  statute  to  the  contrary, 
we  are  justified  in  assuming  that  the  legislature,  in  the  re- 
enactment  of  these  provisions,  intended  that  they  should 
bear  the  same  construction  placed  upon  them  by  the  highest 
court  of  this  State.  Hilliker  v.  Citizens  St.  R.  Co.  (1899), 
152  Ind.  86;  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484. 
Upon  this  view  of  the  law  it  is  evident  that  where  the 
voters  of  a  township  or  city  ward  see  proper  to  defeat,  by 
means  of  a  special  remonstrance,  the  granting  of  a 

5.  license  to  some  particular  applicant,  as  such  right 
is  still  preserved  in  the  amended  section,  the  board 

of  commissioners  and  the  court  on  appeal  from  the  decis- 
ions of  that  tribunal,  in  the  event  an  appeal  is  taken,  must 
still  be  controlled,'  in  a  proceeding  to  obtain  a  license,  by 
the  rule  asserted  in  the  cases  last-above  cited.  In  State  v. 
Gerhardt,  supra,  in  considering  section  nine  as  it  then  stood, 
this  court  said  on  page  470:  "Ey  section  nine,  another 
condition  or  restriction  is  imposed  upon  the  jurisdiction  of 
the  board  relative  to  granting  a  license  to  retail  liquors  to 
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any  applicant,  namely,  the  fact  that  a  remonstrance  against 
him,  signed  by  a  majority  of  the  legal  voters  of  the  town- 
ship or  ward  wherein  he  intends  to  engage  in  the  sale  of 
such  liquors,  has  been  filed  with  the  auditor,  three  days 
before  the  beginning  of  the  regular  session  of  the  board  at 
which  the  application  for  the  license  is  to  be  presented. 
In  the  event  this  fact  is  found  to  exist,  the  jurisdiction  of 
the  commissioners  over  the  matter,  by  virtue  of  the  law,  is 
terminated,  and  it  is  made  unlawful  for  them  to  grant  the 
license  to  the  applicant.  But,  on  the  contrary,  if  this  fact 
is  found  not  to  exist,  the  board  can  then  proceed  to  inquire, 
according  to  law  and  the  evidence,  into  the  fitness  and  right 
of  the  applicant  to  be  intrusted  with  the  desired  license." 
In  the  appeals  of  Ludwig  v.  Cory,  supra,  and  Hoop  v.  Af- 
fleck,  supra,  the  meaning  of  the  law,  the  character  of  the 
remonstrance,  and  the  procedure  to  be  had  thereunder  be- 
fore the  board  of  commissioners  in  an  application  for  a  li- 
cense, where  a  remonstralice  against  a  particular  applicant 
had  been  filed,  were  again  considered  and  more  fully  am- 
plified. In  Hoop  V.  Affleck,  supra,  this  court  said:  "The 
board  of  commissioners,  being  a  creature  of  the  legislature, 
has  only  such  judicial  power  or  jurisdiction  as  that  body 
has  seen  proper  to  give,  and  may  exercise  that  given  only 
upon  the  terms  and  conditions  prescribed.  Tinder  the 
Nicholson  law  the  board  of  commissioners  is  empowered,  as 
a  court,  to  take  cognizance  of  an  application  for  license. 
If  it  finds  that  proper  notice  has  been  given,  it  must  then 
take  up  the  question  of  a  remonstrance.  If  it  is  found 
that  one  has  been  timely  filed,  it  then  becomes  its  duty, 
under  the  law,  to  inquire  and  decide  whether  such  remon- 
strance is  in  proper  form  and  substance,  and  executed  by 
a  majority  of  the  legal  voters  of  the  particular  district. 
The  authority  to  inquire  and  decide  is  both  judicial  power 
and  jurisdiction.  If  it  is  found  that  the  remonstrance  is 
in  due  form  and  adequately  signed,  the  finding,  ipso  facto. 
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defeats  the  further  jurisdiction  of  the  board  in  the  same 
sense  that  an  aflSrmative  finding  on  a  plea  in  abatement  will 
defeat  jurisdiction." 

At  the  time  of  the  passage  of  the  Nicholson  law,  in  1895, 
there  were  but  four  regular  sessions  of  the  board  of  com- 
missioners in  each  year.     In  1899,  the  law  was 

6.  changed,  and  thereby  regular  sessions  were  author- 
ized, each  beginning  on  the  first  Monday  of  each  cal- 
endar month.  Under  this  change  in  the  statute  applications 
for  license  might  be  presented  monthly  instead  of  quarterly, 
to  the  board  of  commissioners,  and  thereby  a  greater  burden 
was  cast  upon  the  voters  who  desired  to  remonstrate  against 
the  granting  of  license  to  the  particular  applicant  or  appli- 
cants who  might  seek  to  secure  license*  at  such  monthly 
sessions.  It  is  manifest,  therefore,  that,  to  relieve  the 
voters  from  being  constantly  on  the  alert  for  appli- 
cations to  be  made,  the  legislature  was  induced  to  pass 
the  amendatory  act  herein  involved,  thereby  conferring 
upon  said  voters  in  the  respective  districts  named,  in  addi- 
tion to  their  right  to  file  a  special  remonstrance,  the  right, 
if  they  desired  to  exercise  it,  of  filing  a  general  or  "blanket" 
remonstrance  against  the  issuing  of  a  license  by  the  board 
of  commissioners  to  any  or  all  persons,  without  designating 
therein  any  particular  individual.  Such  a  remonstrance, 
if  signed  by  the  requisite  number  of  legal  voters  and  timely 
filed,  serves  for  a  period  of  two  years  after  its  filing  to 
confront  and  defeat  each  and  every  applicant  for  a  license 
to  retail  intoxicating  liquors  within  the  prescribed  district. 

This  remonstrance  is  not  required  to  be  filed  with  the 

board  of  commissioners,  but  is  to  be  filed  with  the  county 

auditor,    who    serves    as    the    clerk    of   the    board 

7.  of    commissioners    and    who,    as    such    official,    is 
charged  with  the  custody  and  safe-keeping  of  such 

remonstrance.  By  the  very  force  of  the  law  this  remon- 
strance is  drawn  into  and  becomes  a  document  in  each  case 
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or  proceeding  instituted  before  the  board  of  commissioners 
during  said  period  of  two  years  by  an  applicant  for  a 
license  to  retail  intoxicating  liquors  under  the  act  of  1875, 
supra,  and  such  applicant  and  the  remonstrators  become 
adverse  parties  in  such  proceeding,  and  each  party  is  enti- 
tled to  be  accorded  a  hearing  before  the  board,  and  in  court, 
in  case  of  appeal,  the  remonstrators,  first,  in  support  of 
their  remonstrance,  and  second,  the  applicant  in  opposition 
thereto.  If  upon  the  evidence  the  board  finds  that  the  gen- 
eral remonstrance  in  question  at  the  time  of  its  filing  was 
signed  by  the  requisite  number  of  legal  voters  of  the  par- 
ticular district  and  was  filed  with  the  auditor  within  the 
time  prescribed  by  statute,  then  the  finding  of  such  facts 
strips  or  deprives  the  board  of  any  further  jurisdiction  in 
the.  case,  and  it  must  dismiss  the  application.  Staie  v. 
Oerhardt,  supra;  Ludwig  v.  Cory,  supra;  Massey  v.  Dunla/p 
(1896),  146  Ind.  350. 

It  will  thereafter  be  unlawful  to  grant  a  license  to  the 
applicant  in  such  proceeding  for  a  period  of  two  years  next 
succeeding  the  filing  of  the  general  remonstrance; 
8.  or,  in  other  words,  the  law  declares  what,  under  the 
circumstances,  shall  be  the  consequences  of  such  a 
finding,  and  the  board  of  commissioners  simply  voices  the 
mandate  of  the  law  by  denying  the  applicant's  right  to  a 
license.  The  decision  of  the  board  in  such  case  must  be 
held  to  be  an  adverse  adjudication  of  the  applicant's  right 
to  a  license,  and  he,  having  had  his  day  in  court,  with  the 
privilege  of  controverting  the  remonstrance,  has,  under  the 
law,  no  standing  whatever  to  make  another  application  for 
a  license  within  such  period  of  two  years.  If,  however, 
the  remonstrance  is  not  sustained  by  the  evidence,  then  the 
board  of  commissioners  can  proceed  to  hear  the  applicant 
in  support  of  his  application  for  a  license.  State  v.  Ger- 
hardt,  supra. 

It  would  certainly  be  unreasonable  to  suppose  or  assume 
that  the  legislature  by  the  amendment  in  question  intended 
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that  the  board  of  commissioners  should  be  controlled 
9.     by  a  procedure  in  case  of  a  general  remonstrance 

different  from  that  which  had  been  held  by  this  court 
to  apply  and  govern  in  a  case  upon  a  special  remonstrance ; 
or,  in  other  words,  that  the  general  remonstrance  provided 
by  the  amendatory  act,  when  filed  with  the  auditor,  should 
be  considered  and  held  as  instituting  an  ex  parte  proceeding 
over  which  the  proper  board  of  commissioners  should  assume 
jurisdiction,  and  thereupon  determine  the  sufficiency  there- 
of in  advance  of  any  and  all  applications  for  a  license,  and 
order  and  adjudge,  as  was  done  in  the  case  at  bar,  that  it 
should  1^  unlawful  for  the  board  to  grant  a  license  to  any 
person  for  the  sale  of  intoxicating  liquors  during  the  period 
of  two  years,  and  that  such  order  should  preclude  the  board 
thereafter,  during  said  period,  from  granting  to  any  appli- 
cant for  license  the  right  to  be  heard  in  respect  to  the 
sufficiency  or  validity  of  the  remonstrance.  Such  a  con- 
struction of  this  statute  possibly  might  afford  grounds  for  the 
contention  of  appellant's  counsel  that  the  act  in  question 
in  its  effect  served  to  suspend  the  operation  of  the  license 
law  of  1876. 

It  is  an  undisputed  proposition  that  under  our  funda- 
mental law  it  is  not  within  the  power  of  the  legislature  to 

confer  upon  the  citizens  of  the  State  the  right  to 
10.     say  whether  the  operation  of  an  existing  statute  or 

law  shall  be  suspended.  It  will  be  noted  that  the 
statute  in  question  does  not  declare  that  the  filing  of  a  gen- 
eral remonstrance  as  therein  provided  shall  thereafter  ren- 
der it  unlawful  for  any  person  to  apply  to  the  board  of 
commissioners  for  a  license,  but  it  is  only  declared  to  be  un- 
lawful thereafter  for  that  tribunal  to  grant  a  license  to  any 
applicant  therefor,  etc.  The  act  presupposes,  or  rather 
recognizes,  the  right  of  persons  thereafter  to  apply  for  a 
license  to  retail  intoxicating  liquors  under  the  provisions 
of  the  act  of  1875.  A  person,  then,  still  having  the  right 
to  apply  to  the  board  for  a  license,  certainly,  as  incidental 
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thereto,  must  be  accorded  the  right  to  a  hearing  upon  all 
of  the  questions  necessarily  arising  in  the  proceeding  insti- 
tuted by  his  application.     The  action  of  the  board  in  as- 
suming jurisdiction  over  the  remonstrance  herein, 

11.  as  shown,  and  in  making  the  order  thereon,  was 
wholly  unwarranted  by  law.     Consequently,  as  it 

had  no  jurisdiction  over  the  matter,  the  proceedings  had 
upon  the  remonstrance  in  question,  and  the  order  made 
therein,  were  a  mere  nullity.  The  law  is  well  settled  that 
in  this  State  boards  of  commissioners  are  invested  only  with 
statutory  powers,  and  they  have  no  power  to  act  except  as 
is  expressly  or  impliedly  conferred  upon  them  by  statute, 
Gavin  v.  Board,  etc.  (1886),  104  Ind.  201;  Hoop  v.  Af- 
fleck,  supra. 

It  is  certainly  evident  that  the  section  as  amended  con- 
tains no  provision  upon  which  the  power  of  the  board  of 
commissioners  to  assume  jurisdiction  over  the  remonstrance 
in  question,  as  it  did,  can  be  predicated,  and  counsel  for 
appellees  have  been  unable  to  cite  us  to  any  statute  which 
either  expressly  or  impliedly  authorized  the  board  to  take 
action  and  consider  the  remonstrance  in  controversy  before 
its  jurisdiction  in  the  premises  was  invoked  in  a  proceeding 
on  an  application  for  a  license  to  retail  intoxicating  liquors. 
It  is  manifest  that  the  construction  which  we  give 

12.  the  provision  of  the  act  in  controversy  avoids  bring- 
ing it  in  conflict  with  either  the  state  or  federal 

Constiution,  for,  under  the  law  as  herein  construed,  an  ap- 
plicant for  a  license  under  the  statute  of  1875  is  given  his 
day  in  court,  as  the  law  intends,  to  controvert  and  show, 
if  he  can,  that  the  remonstrance  in  question  is  not  signed 
by  a  majority  of  the  legal  voters  of  the  particular  district. 
Or,  in  other  words,  the  right  to  show  that  the  remonstrance 
is  impressed  with  fraud  for  the  reason,  among  others, 
that  a  part  of  the  voters  necessary  to  constitute  the  required 
majority  were  minors,  and  therefore  not  legal  voters,  or 
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that  some  were  disqualified  as  voters  upon  other  grounds, 
or  that  the  names  of  some  of  the  voters  cubscribed  to  the 
remonstrance  were  signed  thereto  without  legal  authority. 
It  would  certainly  be  unreasonable  to  assume  that  the  leg- 
islature, under  the  amendatory  act,  by  authorizing  the  fil- 
ing of  a  general  remonstrance,  intended  thereby  to  deprive 
an  applicant  for  a  license  of  the  right  to  controvert  said 
document  on  the  grounds  hereinbefore  mentioned,  or  for 
any  other  sufficient  reason.  Under  the  construction  which 
we  place  upon  the  provisions  of- the  amendatory 

13.  act  it  must  follow,  under  the  decision  of  this  court 
in  Ludwig  v.   Cory,  supra,  that  the  right  of  the 

voters  to  execute  such  general  remonstrance,  as  in  the  case 
of  a  special  remonstrance,  through  the  agency  of  a  power 
of  attorney,  is  preserved  by  the  amendment,  and  therefore 
must  be  upheld. 

The  title  of  the  Nicholson  law  is  sufiiciently  broad  to 

embrace  section  nine  as  amended.     It  would  appear  to  be 

unnecessary  to  consider  in  detail  the  constitutional 

14.  validity  of  the  amendatory  act  upon  the  various 
grounds  assigned  and  urged  by  counsel ;  for,  in  view 

of  the  construction  which  we  accord  it,  its  validity,  over 

substantially  the  same  objections  now  urged,  is  fully 
16.     sustained   by   the   reasoning  and  decision  of  this 

court  in  State  v.  Oerhardt,  supra.  It  may  be  said, 
however,  that  while  the  law  recognizes  intoxicating  liquors 
as  property  entitled  to  its  protection,  nevertheless  the  right 

of  ownership  therein  is  subject  to  such  regulations 
16.     or  restraints  as  are  necessary  to  the  protection  of 

society  and  the  public  in  general.  Laws  enacted 
to  carry  into  effect  such  regulations  or  restrictions  are 
passed  by  the  legislature  in  the  exercise  of  the  police  power 
of  the  State,  and  the  extent  to  which  these  regulations  or 
restraints  may  be  carried  is  a  matter  within  the  sound  dis- 
cretion of  the  legislative  department,  except  as  may  be 
restrained   by   some   constitutional   or    fundamental   law. 
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State,  ex  rel,  v.  Menaugh   (1898),  151  Ind.  260,  266, 
43  L.  R.  A.  408,  and  cases  cited. 

There  is  certainly,  under  the  construction  which  we  ac- 
cord to  the  law,  no  suflBcient  reason  or  ground  for  asserting 
that  it  serves  or  operates  to  deprive  any  of  our 

17.  citizens  of  their  property  or  liberty  without  due 
process  of  law,  nor  does  it  deny  them  the  equal 

protection  of  the  law.     State  v.  GerJiardt,  supra. 

The  question  is  raised  and  propounded — ^have  voters  who 

have  signed  a  general  remonstrance  provided  for  by  the 

section  as  amended,  the  right,  at  any  time  after  the 

18.  beginning  of  the  first  day  of  the  three-day  period 
prior  to  the  commencement  of  the  regular  session 

of  the  board  of  commissioners,  in  which  such  a  remon- 
strance has  been  filed  with  the  auditor,  to  withdraw  their 
names  therefrom?  This  question,  in  our  judgment,  must 
be  answered  in  the  negative.  The  same  rule  in  respect  to 
this  question  which  has  been  afiirmed  in  respect  to  special 
remonstrances  in  the  appeals  of  State  v.  Oerhardtj  supra, 
and  Sutherland  v.  McKinney  (1897),  146  Ind.  611,  is 
applicable  and  must  control.  In  the  case  of  State  v.  Oer- 
hardt,  supra,  in  considering  the  point,  we  said  at  page  473 : 
"But  if  this  right  [to  withdraw]  is  not  exercised  prior  to 
the  beginning  of  the  first  day  of  this  three  days^  period, 
it  no  longer  exists."  As  previously  said,  a  general  remon- 
strance like  the  one  here  involved,  signed  by  the  required 
number  of  voters  and  filed  with  the  auditor  three  days  be- 
fore the  beginning  of  any  regular  session  of  the  board  of 
commissioners,  stands  and  continues  to  operate  against  the 
granting  of  a  license  to  any  and  all  applicants  for  a  period 
of  two  years  from  the  date  of  its  filing.  Therefore,  under 
the  holding  in  the  case  of  State  v.  Oerhardt,  supra — in 
which-  the  legislature  in  enacting  the  amendment  appears 
to  have  acquiesced — it  follows  that  all  voters  who  have  le- 
gally signed  the  same  and  who  do  not  withdraw  their  names 
therefrom  before  the  b^inning  of  said  three-day  period. 
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cannot  thereafter  exercise  such  right,  but  must  abide  by 
the  remonstrance  for  said  period  of  two  years.  If  voters 
who  have  legally  signed  a  general  remonstrance  could  exer- 
cise the  right  under  the  law  to  withdraw  their  names  after 
the  beginning  of  the  three-day  period  and  thereby  reduce 
the  number  of  remonstrators  below  the  requisite  majority 
at  a  day  so  late  that  the  necessary  number  could  not  be  re- 
stored, then  the  voters,  who  in  good  faith  had  signed  the 
paper,  might  be  continually  embarrassed.  Such  a  result 
the  law  did  not  intend. 

The  sufficiency  of  the  remonstrance  and  of  the  power  of 
attorney  employed  by  the  remonstrants  in  this  case,  and  in 

some  of  the  other  consolidated  causes,  is  called  in 
19,     question.     The  remonstrance  follows  the  form  given 

in  the  amendatory  act  of  1905,  and  is  certainly  suf- 
ficient^ as  are  also  the  documents  employed  to  confer  author- 
ity upon  Milligan  and  Christ,  or  either  of  them,  to  sign 
the  names  of  appellees  to  the  general  remonstrance  here 
involved.  It  follows,  from  our  holding,  that  the  trial 
court  erred  in  dismissing  appellant's  application  for  a  li- 
cense, for  which  error  the  judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instructions  to  reinstate 
the  case  upon  the  docket  and  to  overrule  appellee's  motion 
to  dismiss,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

On  Petition  for  Rehearing. 

Jordan,  J. — Appellant's  counsel  have  filed  in  this  case 

a  petition  for  a  rehearing,  upon  the  ground  that  the  court 

erred  .at    the    former    hearing    in    holding    that 

18.     a  remonstrator,  under  the  law,  could  not  withdraw 

from    the    remonstrance    after    the    beginning    of 

the    three-day    period    prior    to    the    regular    session    of 

the  board  of  commissioners  at  which  it  was  filed.      It 

is  insisted  that  the  provision  in  section,  nine  as  amended 

(§7283i    Bums    1905,    Acts    1905,    p.    7),    providing 
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for  a  general  or  ^Tblaiiket"  remonstrance  against  all  appli- 
cants, should  not  be  so  construed.  The  legislature,  in  the  en- 
actment of  this  provision  of  the  statute,  did  not  intend  or 
contemplate  that  any  such  privilege  should  be  accorded  to 
a  remonstrator  and  no  such  construction  or  interpretation 
can  in  reason  be  given  to  the  provision  of  the  law  in  ques- 
tion. Counsel  argue  that  the  decision  of  the  court  in  this 
appeal,  when  construed  in  the  light  of  the  holding  in  the 
cases  of  State  v.  Gerhardt  (1896),  145  Ind.  439,  33  L. 
R.  A.  813;  Sutherland  Y.  McKinney  (1897),  146  Ind.  611, 
and  Conwell  v.  Overmeyer  (1896),  145  Ind.  698,  and  other 
cases  which  they  cite,  all  of  which  follow  the  decision  in  the 
case  of  State  v.  Gerhardt ,  supra^  upon  the  point  in  question, 
is  susceptible  of  but  one  construction,  which  is  to  the  ef- 
fect that  withdrawals  under  the  Moore  amendatory  law  are 
to  be  considered  effective  if  filed  at  any  time  up  to  the  three- 
day  period  prior  to  the  beginning  of  the  regular  session  of 
the  board  of  commissioners  at  which  the  first  application 
for  a  license  to  sell  intoxicating  liquors  is  made.  Neither 
the  case  of  State  v.  Gerhardt  nor  the  other  cases  above  cited 
can  be  said  to  support  the  view  taken  or  advanced  by  counsel. 
What  was  held  in  these  cases  in  construing  section  nine,  as 
it  formerly  existed,  was  that  a  remonstrator  had  no  right 
to  withdraw  his  name  after  the  time  prescribed  by  the 
statute  for  filing  a  remonstrance,  and  this  is  our  holding  in 
the  case  at  bar. 

It  must  be  remembered  that  section  nine  of  the  Nicholson 
law,  as  originally  enacted,  contained  no  provision  authoriz- 
ing the  filing  of  a  general  or  'Tblanket''  remonstrance,  as 
it  does  since  it  has  been  amended.  In  State  v.  Gerhardt, 
supra,  the  question  was  propounded  on  page  473 :  "Does 
the  remonstrance  provided  in  section  nine  apply  to  the  par- 
ticular applicant  whose  application  is  then  pending  and 
against  which  it  is  addressed  ?"  In  answer  to  this  interro- 
gation the  court  said :  "We  are  of  the  opinion  that  the  re- 
monstrance, provided  for  by  section  nine,  has  application 
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only  to  some  particular  applicant,  and  does  not  contemplate 
a  general  remonstrance,  but  one  directed  against  each  indi- 
vidual who  desires  to  secure  license."  Under  this  con- 
struction or  interpretation  the  remonstrance  was  a  special 
one  to  be  directed  against  each  person  who  applied  for  a 
license.  The  time  prescribed  or  fixed  for  the  filing  of  this 
special  remonstrance,  under  the  interpretation  which  we 
gave  to  the  law  in  the  case  of  State  v.  Oerhardt,  supra,  was 
three  days  before  the  beginning  of  the  regular  session  of  the 
board  of  commissioners  at  which  the  application  for  a  li- 
cense was  to  be  made.     State  v.  Gerhardt,  supra. 

It  will  be  noted  that  the  time  for  the  filing  of  a  general 
or  *T}lanket"  remonstrance  against  all  applicants,  as  pro- 
vided by  section  nine  as  amended,  is  three  days  be- 
20.     fore  any  regular  session  of  the  board  of  commission- 
ers, regardless  of  the  fact  as  to  whether  any  applica- 
tion will  be  made  or  presented  at  such  session,  while  tinder 
the-  old  section,  which,  as  we  have  said,  provided  only  for  a 
special  remonstrance,  it  was  required  to  be  filed  three  days 
before  the  beginning  of  the  regular  session  at  which  an  ap- 
plication was  to  be  made  or  presented.     It  follows,  there- 
fore, that  when  the  change  in  the  law  is  considered,  the 
holding  in  this  appeal,  that  there  can  be  no  with- 
18.     drawals  upon  the  part  of  the  remonstrators  after 
the  time  prescribed  for  the  filing  of  the  general  or 
"blanket"   remonstrance,   is   in  entire  harmony  with  the 
decisions  in  State  v.  Gerhardt,  supra;  Sutherland  v.  Mc- 
Kinney,  supra;  Conwell  v.  Overmeyer,  supra;  and  the  other 
cases  cited  by  counsel  for  appellant  herein,  where  it  is  held 
that  the  special   remonstrance  must  be   filed  three   days 
before    the    beginning    of   the    session   of   the    board    of 
commissioners  at  which  an  application  is  made.     There 
certainly  are  no  more  cogent  reasons  for  holding,  as  claimed 
by  counsel,  that  the  amendatory  law  should  be  so  construed 
as  to  permit  a  person  to  withdraw  his  name  from  a  general 
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remonstrance  after  the  filing  thereof  up  to  the  beginning 
of  the  three-day  period  prior  to  a  regular  session  of  the 
board  of  commissioners  at  which  the  first  application  for  a 
license  is  made,  than  there  are  for  holding  that  he  may 
exercise  the  right  to  withdraw  up  to  three  days  prior  to  the 
beginning  of  a  session  at  which  the  second  or  third  applica- 
tion for  a  license  is  made. 

We  are  satisfied  that  our  decision  at  the  former  hearing 
in  regard  to  the  time  in  which  a  remonstrator  may  withdraw 
his  name  from  a  general  remonstrance,  which  he  has  legally 
signed  by  himself  or  agent,  was  right,  and  we  reaflSrm  that 
he  is  not  entitled,  under  the  law,  to  withdraw  his  name 
from  such  a  remonstrance  after  the  beginning  of  the  three- 
day  period  immediately  preceding  the  regular  session  of 
the  board  of  commissioners,  prior  to  which  time  such  re- 
monstrance was  filed  as  provided  by  the  statute,  but  must 
abide  thereby  for  the  entire  period  of  two  years. 

Petition  for  rehearing  overruled. 


Provident  Trust  Company  v.  Darrough. 

[No.  20,844.    Filed  November  14,  1906.    Rehearing  denied  Janu- 
ary 18,  1907.] 

1.  Statutes. — Sales  of  Real  Estate. — Principal  and  Agent, — 
Commissions, — ^The  purpose  of  the  statute  (§6629a  Bums  1901, 
Acts  1901,  p.  104)  was  to  protect  owners  of  real  estate  against 
conflicting  claims  of  alleged  agents  for  services  in  selling  the 
real  estate  of  such  owners,    p.  35. 

2.  Contracts. — Commissions, — Sales  of  Real  Estate, — Statutes, 
— ^A  recovery  of  commissions  for  the  sale  of  real  estate  can  be 
had  only  by  showing  a  contract  in  writing  therefor,  signed  by 
the  owner  as  provided  by  §6629a  Burns  1901,  Acts  1901,  p.  104. 
p.  36. 

3.  Same. — Sales  of  Real  Estate, — Commissions. — Statutes. — To 
Whom  Applicable.-'The  act  of  1901  (Acts  1901,  p.  104,  S6629a 
Bums  1901),  providing  that  contracts  with  an  owner  of  real 
estate  for  a  commission  for  the  sale  thereof  must  be  in  writing 
and  signed  by  such  owner,  does  not  invalidate  a  contract  be- 
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tween  such  owner's  agent  and  a  subagent  for  a  commission  to 
be  paid  by  such  agent  to  such  subagent  for  the  sale  of  the 
owner's  real  estate,    p.  36. 

4.  Estoppel* — Contracts. — Breach. — Silence. — ^Where  an  agent 
agreed  with  his  subagent  that  if  such  subagent  would  find  a 
purchaser  for  certain  lands,  he  should  receive  a  certain  com- 
mission, and  such  subagent  furnished  such  purchaser,  but  be- 
fore the  final  negotiations  such  agent  revoked  by  letter  any 
further  action  by  such  subagent,  the  subsequent  silence  of  such 
subagent  during  such  final  negotiations  does  not  estop  him 
from  claiming  such  commission,    p.  37. 

6.  Contracts. — Revocation. — An  offer  by  an  agent  to  pay  a 
subagent  a  certain  commission  in  case  such  subagent  found  a 
purchaser  for  a  farm,  which  offer  was  accepted,  cannot  be 
arbitrarily  revoked  during  the  negotiations  of  such  subagent 
with  a  proposed  purchaser  found  by  him.    p.  37. 

6.  Pleading. — Contracts. — Conclusions  of  Pleader. — Which  Con- 
trol.— ^The  meaning  of  a  written  contract  set  out  in  a  pleading 
cannot  be  changed  by  an  erroneous  deduction  of  Ihe  pleader, 
p.  37. 

7.  Contracts. — Sales. — Commissions. — ^A  contract  providing  that 
if  a  subagent  shall  find  a  purchaser  for  lands  at  certain 
terms,  he  shall  be  entitled  to  a  certain  commission,  such  sub- 
agent's  finding  such  purchaser  entitles  him  to  the  agreed  com- 
mission; and  he  is  not  required  to  conduct  the  actual  negotia- 
tions in  making  the  sale.    p.  37. 

From  Whitley  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Action  by  Jolin  S.  Darrough  against  the  Provident  Trust 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Appellate  Court  under  §1387u 
Burns  1901,  Acts  1901,  p.  590.     Affirmed. 

Marshall,  McNagny  &  Clxigston,  for  appellant, 

Andrew  A.  Adams,  for  appellee. 

Montgomery,  J. — This  action  was  brought  by  appellee 
to  recover  compensation  for  services  rendered  in  connection 
with  the  sale  of  real  estate.  The  complaint  was  in  a  sin- 
gle paragraph,  to  which  an  answer  in  five  paragraphs  was 
filed.  Appellee's  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  answer  was  sustained.  The  first  paragraph 
of  answer  was  a  general  denial,  and  the  fifth  alleged  a 
revocation  of  appellee's  authority  to  sell  the  land  involved. 
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A  trial  by  the  court  was  had,  a  special  finding  of  facts 
made,  with  conclusions  of  law  in  favor  of  appellee,  and 
judgment  was  rendered  accordingly.  It  is  charged  on  ap- 
peal that  the  court  erred  in  overruling  appellant's  demurrer 
to  the  complaint,  in  sustaining  appellee's  demurrer  to  the 
second,  third  and  fourth  paragraphs  of  answer,  'in  each  con- 
clusion of  law  stated,  and  in  overruling  appellant's  motion 
for  a  new  trial.  The  merits  of  the  controversy  and  the 
questions  argued  can  be  most  concisely  presented  by  setting 
out  the  substance  of  the  special  finding  of  facts,  which  is 
as  follows:  Appellant  is  a  corporation,  organized  in  1899, 
and  engaged  in  a  general  trust  business,  and  also  in  selling 
real  estate  on  commission.  Since  its  organization  Martin 
L.  Galbreath  has  been  general  manager  of  the  business 
of  the  corporation  and  has  given  his  entire  time  to  the  man- 
agement and  direction  of  its  aflFairs.  Prior  to  June  12, 
1902,  appellant  had  for  sale  a  certain  400-acre  farm,  known 
as  the  "Nancy  De Vault  farm."  Appellee,  a  resident  of  the 
town  of  Watseka,  Illinois,  and  by  occupation  a  real  estate 
dealer,  having  learned  that  appellant  had  said  farm  for 
sale,  sent  the  following  letter : 

"Watseka,  Illinois,  June  12,  1902. 
M.  L.  Galbreath, 

Columbia  City,  Indiana. 
Dear  Sir:  I  understand  you  have  a  farm  of  400 
acres  near  Collins  Station,  Indiana,  at  $37.50.  If  so, 
and  there  were  the  customary  $1  per  acre  for  me,  I 
may  be  able  to  get  you  a  buyer.  I  would  not  buy  it 
myself,  as  I  have  already  bought  a  half  section  just 
north  of  Collins  for  much  less  per  acre.  Write  me 
best  price  and  terms,  also  add  $1  per  acre  for  my  com- 
mission if  you  wish  me  to  get  you  a  buyer. 

Tours  truly, 

John  S.  Darrough." 

Said  letter  was  duly  received,  and  on  June  14,  1902, 
appellant  sent  to  appellee  the  following  letter: 
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"Columbia  City,  Indiana,  June  14,  1902. 
Mr.  John  Darrough, 

Watseka,  Illinois. 
Dear  Sir:  We  herewith  enclose  rough  sketch  of 
the  farm  in  question,  which  will  give  you  a  good  idea 
of  its  location  with  reference  to  your  farm  in  the  same 
locality.  We  think  this  farm  is  a  good  bargain  at  the 
nominal  figure  of  $37.50  per  acre.  At  this  price  we 
would  let  the  crops  now  growing  on  the  farm  go  with 
it,  provided  the  deal  can  be  made  before  we  have  to 
look  after  the  harvesting.  There  are  nearly  thirty 
acres  of  good  wheat,  twenty-five  acres  of  corn  planted, 
and  quite  a  lot  of  oats.  There  will  be  over  'fifty  tons 
of  hay  to  be  made.  The  wheat  and  oats  are  to  be 
threshed  and  put  in  barn  (landlord's  share  is  one- 
half),  the  hay  is  to  be  made  and  put  in  bam,  but  the 
corn  is  to  be  cut  and  shocked  and  the  same  is  to  be 
divided  half  and  half  on  the  ground.  There  are  three 
bams,  two  good  houses,  a  poor  tenant  house,  a  fine  hog 
house,  plenty  of  corncrib  room,  and  good  water.  In 
fact  it  is  a  fine  farm  and  will  bear  close  inspection. 
There  is  some  rough  land  on  it  and  about  sixteen  or 
eighteen  acres  of  muck  of  the  same  kind  which  your 
farm  has.  It  is  well  watered,  and  located  in  a  fine 
neighborhood,  near  good  school  and  churches.  The 
enclosed  diagram  will  show  the  roads  and  the  exact 
description  of  the  farm,  with  its  relative  position  to 
the  roads.  The  railroad  barely  touches  it,  making 
less  than  eight  rods  frontage  on  the  road.  We  will 
give  a  perfect  merchantable  title,  as  shown  by  an  ab- 
stract of  the  same,  a  warranty  deed,  and  will  pay  all 
taxes  payable  and  collectible  in  the  year  1902.  While 
it  seems  to  us  a  liberal  commission  at  $1  per  acre,  we 
will  allow  it  in  order  to  close  the  deal.  We  will  pay 
the  expenses  of  livery  hire  in  the  examination  of  the 
land  for  all  customers  that  you  may  bring  or  send  to 
us.  Trusting  that  you  may  find  it  to  your  interest  to 
push  the  matter  along  as  speedily  as  possible,  we  re- 
main, Respectfully  yours, 

Provident  Trust  Co. 
M.  L.  Galbreath." 
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This  letter  was  received  by  appellee,  who  at  once  under- 
took to  procure  and  send  to  appellant  a  purchaser  for  said 
farm,  and  in  order  the  better  to  describe  the  same  to  pros- 
pective purchasers  came  to  Whitley  county,  Indiana,  and 
personally  inspected  the  land.  Among  the  persons  seen 
by  appellee  in  regard  to  purchasing  the  farm  was  A.  M. 
Culver,  residing  at  the  town  of  Sheldon,  Illinois,  who  about 
ten  days  thereafter  came  to  Whitley  county  to  look  at  said 
farm,  and  upon  his  arrival  at  Columbia  City  went  to  the 
office  of  appellant  and  introduced  himself  to  the  general 
manager  as  a  man  sent  by  appellee  to  look  at  the  De Vault 
farm.  Appellant's  general  manager  took  Culver  to  see 
the  farm,  and  offered  the  same  to  him  at  $35  per  acre 
without  the  crops,  and  at  $37  or  $37.50  per  acre  with  the 
crops;  but  Culver  declined  to  pay  the  price  asked,  and  of- 
fered $30  per  acre,  but  no  sale  was  closed.  On  July  27, 
1902,  appellee  wrote  appellant  as  follows : 

"July  27,  1902. 
Mr.  M.  L.  Galbreath, 

Columbia  City,  Indiana. 
Dear  Sir :  As  I  came  home  I  stopped  off  at  Sheldon 
and  had  a  talk  with  Mr.  Culver.  He  said  he  liked  the 
farm  fairly  well,  but  it  has  lots  of  hard  work  to  be 
done,  and  he  said  you  wanted  six  per  cent  on  loan  on 
deferred  payments.  A  straight  five  per  cent  five-year 
loan  commands  a  premium  here,  so  I  wish  you  would 
either  make  the  terms  one-half  cash  and  five  per  cent 
on  deferred  payments  or  one-half  cash  and  you  make 
the  loan  at  five  per  cent  at  five  years.  It  would  help 
the  chances  of  sale  very  much. 

Hoping  we  may  be  able  to  sell  the  farm,  I  am. 
Truly  yours, 

John  S.  Darrough." 

This  letter  was  duly  received,  and  on  August  1,  1902,  ap- 
pellant, by  its  said  general  manager,  replied  as  follows : 
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'Ttfr.  John  S.  Darrough, 
Watseka,  Illinois 
Dear  Sir:  Mr.  Culver  spent  two  days  here  this 
week  and  we  made  a  thorough  examination  of  the  big 
farm,  and  the  truth  is  that  he  likes  the  farm  very  well, 
but  thinks  there  is  too  much  work  to  be  done. for  one 
so  old  as  he,  and  for  that  reason  we  have  no  hopes  of 
making  a  sale  to  him.  Besides  this,  some  of  the  heirs 
are  of  the  opinion  that  we  have  quoted  the  land  too  low 
and  that  it  must  net  them  $35.  This  is  the  price  at 
which  we  quoted  the  land  to  Mr.  Culver,  and  we  will 
be  compelled  to  make  it  net  the  heirs  that  amount.  If 
you  still  desire  to  assist  us  in  the  sale  and  think  you 
can  make  it  go  at  enough  over  $35  to  pay  you  for  your 
trouble,  you  are  at  liberty  to  proceed,  but  if  we  will 
have  to  allow  a  commission  on  the  bill  at  the  nominal 
figure  of  $35,  we  will  be  compelled  to  revoke  all  for- 
mer arrangements  on  this  tract.  We  will  divide  with 
you  on  all  other  lands.     We  are, 

EespectfuUy  yours, 

M.  L.  Galbreaih.'' 

About  August  1, 1902,  Culver  again  came  and  examined 
the  farm,  but  did  not  buy;  and,  on  October  1,  1902,  appel- 
lant's said  general  manager  wrote  inviting  him  to  come  to 
Whitley  county  and  examine  other  lands  which  appellant 
had  for  sale.  In  response  to  the  invitation,  Culver  came  and 
examined  other  lands,  but  was  not  pleased,  and  requested 
another  examination  of  the  De Vault  farm.  After  again 
looking  the  land  over,  and  before  returning,  he  bought  the 
farm  at  $35  per  acre  without  the  crops;  and  has  paid  the 
purchase  price  in  accordance  with  the  terms  of  the  purchase. 
After  such  sale  to  Culver,  on  or  about  October  10,  1902, 
appellee  demanded  of  appellant  the  sum  of  $400,  as  his 
commission  for  securing  and  sending  a  purchaser  for  said 
farm,  but  appellant  refused  payment,  and  has  not  paid  the 
same.  On  October  16, 1902,  appellant,  by  its  general  man- 
ager, wrote  appellee  the  following  letter: 
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"Columbia  City,  Indiana,  October  16,  1902. 
Mr.  Jolrn  Darrongh, 

Watseka,  Illinois. 
Dear  Sir:  From  the  contents  of  your  favor  of  the 
14:th  instant  we  infer  that  you  must  refer  to  my  letter 
addressed  to  you  on  June  14,  but  in  order  that  you 
may  be  set  right  it  will  be  necessary  again  to  read  our 
communication  bearing  date  of  August  1,  wherein  we 
revoke  all  former  arrangements  concerning  the  sale  of 
the  land  in  question.  Trusting  that  your  sense  of 
honor  will  direct  you  aright  in  this  matter,  we  remain. 
Respectfully  yours, 

M.  L.  Galbreath." 

Culver  was  procured  to  come  and  examine  the  farm 
wholly  through  the  efforts  of  appellee,  and  no  one  else  had 
anything  to  do  in  opening  negotiations  with  him  for  the 
purchase  of  the  land ;  and  appellee  was  the  efficient  cause  in 
securing  a  purchaser  for,  and  consummating  a  sale  of,  said 
farm.  Upon  these  facts  the  court  stated  as  conclusions  of 
law,  that  there  had  been  no  rescission  of  the  contract,  and 
that  appellee  was  entitled  to  recover  of  appellant  the  sum 
of  $400,  with  costs  of  suit. 

The  point  chiefly  relied  upon  by  appellant  for  a  reversal 

of  the  judgment  is  that  the  contract  sued  upon  was  not 

alleged  or  shown  to  have  been  signed  by  the  owner 

1.  of  the  real  estate  or  his  legally  appointed  and  duly 
qualified  representative.  The  statute  upon  which 
this  contention  is  founded  reads  as  follows:  "No  contract 
for  the  payment  of  any  sum  of  money,  or  thing  of  value, 
as  and  for  a  commission  or  reward  for  the  finding  or  procur- 
ing, by  one  person,  of  a  purchaser  for  the  real  estate  of  an- 
other shall  be  valid,  unless  the  same  shall  be  in  writing, 
signed  by  the  owner  of  such  real  estate  or  his  legally  ap- 
pointed and  duly  qualified  representative."  §6629a  Bums 
1901,  Acts  1901,  p.  104.  The  manifest  purpose  of  the 
statute  was  to  protect  owners  of  real  estate  against  doubtful 
and  conflicting  claims  for  services  as  alleged  agents  in  con- 
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nection  with  real  estate  sales.     It  is  within  our  judicial 

knowledge  that  numerous  controversies  and  lawsuits  have 

arisen  from  such  claims.     These  contracts  are  now 

2.  required  to  be  in  writing,  signed  by  the  owner  or 
his  duly  authorized  agent,  so  that  there  may  be  no 

doubt  of  the  existence  of  the  contract,  or  dispute  as  to  its 
provisions.  In  an  action  for  commissions  against  the  owner 
of  real  estate  sold,  a  substantial  compliance  with  the  terms 
of  the  statute  will  be  required.  Zimmerman  v.  Zehendner 
(1905),  164  Ind.  466;  Beahler  v.  Clark  (1904),  32  Ind. 
App.  222. 

The  operation  of  the  statute  will  not  be  extended  further 

than  necessary  to  make  its  spirit  and  purpose  effective. 

The  owner  of  the  real  estate  is  not  involved  in  this 

3.  controversy,   and   the   contract   sued   upon   is   not 
tainted  with  illegality,  unless  wholly  condemned  by 

the  statute  quoted.  We  can  conceive  of  no  reason  why  such 
a  contract  in  writing  should  be  outlawed  by  legislative  fiat> 
and  the  legislature  did  not  intend  by  this  enactment  to  pro- 
vide a  way  for  one  party  to  repudiate  his  covenants  in  writ- 
ing after  receiving  the  stipulated  consideration  from  the 
other.  The  object  of  the  law  was  not  to  denounce  as  invalid 
contracts  in  writing  which  were  always  and  everywhere 
valid  before,  but  only  to  require  the  substitution  of  written 
for  parol  agreements,  in  order  to  bind  owners  of  real  estate 
for  the  payment  of  commissions  on  sales.  The  written 
contract  in  suit  being  properly  executed  by  appellant  is  not 
in  conflict  with  the  statute  under  consideration,  but  is  valid 
and  enforceable.  We  accordingly  hold  that  the  court  did 
not  err  in  overruling  appellant^s  demurrer  to  the  complaint, 
or  in  sustaining  appellee's  demurrer  to  the  third  para- 
graph of  answer,  or  in  stating  the  second  and  third  con- 
clusions of  law. 

The  second  paragraph  of  answer,  as  construed  by  appel- 
lant's counsel,  was  a  plea  of  estoppel.     It  is  insisted  that 
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appellee  was  silent  when  he  should  have  spoken  and 

4.  appellant  was  therehy  misled.     A  fatal  defect  in  the 
pleading,  as  we  view  it,  is  that  appellant  at  all  times 

had  equal  and  full  knowledge  of  appellee's  right  to  compen- 
sation, and  was  not  warranted  in  assuming  from  appellee's 
mere  silence  that  he  had  relinquished  his  interest  in  a  sale 
of  the  farm  to  Culver.  It  is  clearly  shown  that  the  contract 
to  sell  was  a  continuing  one,  and  the  price  was  fixed  at 
$37.50  per  acre,  including  the  crops,  if  sold  before  harvest. 
Appellee  found  and  furnished  the  purchaser,  and  appellant 
voluntarily  quoted  the  price  at  $35  per  acre  without  the 
crops.  We  are  unable  to  say  from  the  facts  pleaded  that 
appellant  was  injured  by  the  change  in  the  terms  of  the 
sale,  and  are  of  opinion  that  the  answer  was  insufficient,  and 
appellee's  demurrer  thereto  was  correctly  sustained. 

The  fourth  paragraph  of  answer  in  an  argumentative  way 

attempts  to  plead  a  revocation  of  the  agreement  sued  upon 

by  appellee.     We  are  unable  to  concur  in  the  conclu- 

5.  sions  of  the  pleader.     A  proper  construction  of  the 
letters  exhibited  will  not  sustain  the  fact  alleged — 

that  the  contract  between  appellant  and  appellee  was  re- 
scinded— and  it  is  a  familiar  principle  that  the  substance  of 
the  writings  cannot  be  changed  by  the  erroneous 

6.  deductions  of  the  pleader.     The  facts  found  by  the 
court    fully    sustain    the    first    conclusion    of    law 

stated,  that  there  had  been  no  rescission  of  the  contract 
in  suit 

Appellant  contends  that  there  was  no  evidence  that  the 
sale  of  the  farm  to  Culver  was  made  by  appellee.    His  con- 
tract did  not  require  him  to  make  the  sale,  but  only 

7.  to  find  and  furnish  a  purchaser  to  whom  a  sale  could 
be  made  by  appellant    That  he  did  find  and  produce 

such  a  purchaser  is  beyond  dispute,  and  when  the  sale  to 
such  customer  was  effected  his  commission  was  fully  earned. 
No  error  was  committed  in  denying  appellant's  application 
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for  a  new  trial,  Storer  v.  Markley  (1905),  164  Ind.  535; 
Miller  v.  Stevens  (1899),  23  Ind.  App.  365;  Mick  v. 
Stephenson  (1899),  22  Ind.  App.  475;  Mullen  v.  Bower 
(1899),  22  Ind.  App.  294;  Mullen  v.  Bower  (1901),  26 
Ind.  App.  253. 

No  error  appearing,  the  judgment  is  affirmed* 


Bessleb  v.  Laughlin. 

[No.  20,826.    Filed  January  29,  1907.] 

1.  Pleading. — CamplainU — Negligence, — Factory  Act — ^A  com- 
plaint alleging  that  plaintiff  was  employed  to  roll  logs  into  a 
vat;  that  the  cover  for  such  vat  was  standing  near  such  vat, 
and  that,  without  plaintiff's  fault,  such  cover  fell  against  plain- 
tiff knocking  him  into  such  vat,  attempts  to  state  a  cause 
of  action  under  §9  of  the  factory  act  (Acts  1899,  p.  231,  §70871 
Bums  1901).    p.  40. 

2.  Same. — Complaint. — Negligence. — Factory  Act. — Intervening 
Agency. — Proximate  Cause. — ^A  complaint  showing  that  de* 
fendant's  vat  cover  was  leaning,  as  was  customary,  against  a 
post,  and  that  it  fell  upon  plaintiff,  and  knocked  him  into  such 
vat  and  injured  him,  while  he  was  exercising  due  care^  suffi- 
ciently shows  that  defendant's  breach  of  duty  in  failing  to 
cover  such  vat  was  the  proximate  cause  of  the  injury,    p.  40. 

3.  Negugence.— ^reacA  of  Duty.— Basis  of  Liability.— The  basis 
of  responsibility  for  the  exercise  of  due  care  is  the  fact  that 
defendant's  omission  endangers  the  safety  of  a  third  party, 
p.  41. 

4.  Same. — Omissions. — Catise  of  Injury. — That  defendant  could 
reasonably  apprehend  danger  to  someone  from  his  omission  con- 
stitutes negligence  toward  the  injured  party,    p.  41. 

5.  Sabce. — Proximate  Cause. — ^Where  plaintiff's  injury  follows 
defendant's  negligent  omission  as  a  natural  sequence  and  with- 
out the  intervention  of  a  supervening  cause,  and  such  injury  is 
so  related  to  such  omission  as  morally  to  be  regarded  as  the 
efficient  cause,  such  omission  is  the  legally  proximate  cause  of 
the  injury,    p.  41, 

6.  Same. — Proximate  Cause. — ^The  efficient  and  predominating 
cause  of  an  injury  is  considered  as  the  legally  proximate  cause, 
although  subordinate  and  dependent  causes  may  have  assisted, 
p.  41. 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  39 

Bessler  v.  Laughlin — 168  Ind.  38. 

7.  Nbgugence. — Factory  Act.— Effect  of. — The  effect  of  §9  of 
the  factory  act  (Acta  1899,  p.  231,  §70871  Bums  1901)  is  to 
extend  the  common-law  duly  of  the  master  in  furnishing  safe 
ways,  works  and  machinery,    p.  42. 

8.  Same. — Proximate  Cause. — Concurring  Causes. — Factory  Act. 
— The  master  is  not  relieved  from  liability  for  the  violation  of 
f9  of  the  factory  act  (Acts  1899,  p.  231,  §70871  Bums  1901) 
because  other  non-responsible  agencies  concurred  with  his  neg- 
ligence in  producing  the  injury  complained  of.  P.  H.  &  F.  M. 
Roots  Co.  V.  Meeker,  165  Ind.  132,  distinguished,    p.  42. 

9.  Words  and  Phrases.— "(ruard."— Factory  Act.— The  word 
''guard*'  as  used  in  §9  of  the  factory  act  (Acts  1899,  p.  231, 
§70871  Bums  1901)  imports  a  protective  or  defensive  device 
attached  to  a  machine  or  implement,    p.  43. 

10.  Negugencb.— Factory  Act. — Vats. — Guards. — Section  9  of 
the  factory  act  (Acts  1899,  p.  231,  §70871  Bums  1901)  pro- 
vides for  the  protection  of  a  vat  used  in  manufacturing,  but  not 
to  a  cover  therefor  leaning  against  a  post  near  by.    pp.  43,  45. 

11.  Same. — Assumption  of  Risk. — Factory  Act. — The  doctrine  of 
assumption  of  risk  does  not  apply  in  cases  of  the  violation  of 
the  factory  act  (Acts  1899,  p.  231,  §9,  §70871  Bums  1901) .    p.  43. 

12.  Appeal. — Joint  Exceptions. — ^A  single  exception  to  the  over- 
ruling of  a  several  demurrer  to  the  paragraphs  of  a  complaint 
is  several  as  to  each  paragraph  thereof,    p.  45. 

From  Eipley  Circuit  Court;  Willard  New,  Judge. 

Action  by  John  Laughlin  against  George  Bessler.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $800,  defendant 
appeals.  Transferred  from  Appellate  Court  (See  38  Ind. 
App.  14),  under  subd.  1,  §1337 j  Bums  1901,  Acts  1901, 
p.  565,  §10.     Reversed. 

MiUer,  Elam,  Fester  &  Miller  and  Lesh  &  Lesh,  for  ap- 
pellant. 

John  0.  Cravens  and  Roberts  &  Cravens,  for  appellee. 

GrLi-ETT,  J. — ^Action  by  appellee  against  appellant  for 
personal  injuries  sustained  by  falling  into  a  vat.  It  is 
contended  by  counsel  for  appellant  that  his  separate  de- 
murrer to  the  first  and  second  paragraphs  of  the  complaint 
should  have  been  sustained.  It  appears  from  both  of  said 
paragraphs  that  appellee  was  employed  in  appellant's  veneer 
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works,  at  BatesviUe,  Indiana,  in  rolling  logs  into  a  vat; 
that  a  cover  had  been  provided  for  said  vat,  to  be  placed 
over  it  when  not  in  use ;  that  at  the  time  in  question,  and 
while  appellee  was  rolling  logs  into  said  vat,  the  cover 
thereof  was  standing  on  its  side,  near  said  vat,  and  sup- 
ported by  a  post;  that  the  cover  became  dislodged,  without 
the  fault  of  appellee,  and  fell  against  him,  causing  him  to 
lose  his  balance  and  fall  into  the  vat  The  first  paragraph 
charges  negligence  in  failing  to  provide  and  maintain  a 
guard-rail  across  and  over  the  vat,  while  the  second  charges 
negligence  in  failing  to  provide  a  catch,  snap,  hook,  chain, 
rope  or  other  attachment  or  safeguard  to  said  cover,  to  at- 
tach   and    securely   fasten   it  when   raised.     Said 

1.  paragraphs   were   evidently   intended   to   charge   a 
violation  of  section  nine  of  the  act  of  March  2, 

1899  (Acts  1899,  p.  231,  §7087i  Bums  1901),  commonly 
known  as  the  factory  act.  But  one  objection  is  offered  by 
appellant's  counsel  to  the  first  paragraph.  They  assert  that 
it  shows,  nothwithstanding  the  general  allegation  that  ap- 
pellee was  injured  by  reason  of  the  failure  to  provide  a 
guar3-rail,  that  the  proximate  cause  of  the  injury  was  the 
falling  of  the  cover. 

It  is  charged  in  said  paragraph  that  the  cover  was  lean- 
ing against  the  post  for  support,  as  was  necessary,  proper 
and  customary,  but,  on  the  other  hand,  it  is  alleged 

2.  that  appellee  was  exercising  care,  and  that  the  cover 
became  dislodged,  without  his  fault,  and  fell  over 

on  him.  The  conditions,  therefore,  under  which  appellee 
worked  were  permanent  in  their  character,  and  of  appel- 
lant's own  making,  while,  on  the  other  hand,  appellee's  con- 
nection therewith  was  wholly  innocent.  In  these  circum- 
stances we  decline  to  hold,  as  against  the  express  averment 
as  to  the  cause  of  the  accident,  that  the  mere  disclosure  of 
the  fact  that  the  vat  cover — a  nonresponsible  agency — ^in 
some  way  fell,  constituted  a  showing  of  the  existence  of  such 
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a  new  and  independent  agency  as  to  break  the  causal  con- 
nection between  appellant's  violation  of  duty  and  the  in- 
jury. 

While  it  might  be  that  the  appellant  could  scarcely  have 

apprehended  that  his  omission  would  eventuate  in  injury 

in  the  particular  way  that  harm  came  to  appellee, 

3.  yet  it  is  the  general  rule  that  it  is  the  danger  of  harm 
to  third  persons,  considered  in  the  abstract,  rather 

than  in  the  concrete,  which  constitutes  the  basis  of  respon- 
sibility for  the  exercise  of  due  care.  Coy  v.  Indianapolis 
Gas  Co.  (1897),  146  Ind.  655 ;  Davis  v.  Mercer  Lumber  Co. 
(1905),  164  Ind.  413;  Chicago,  etc.,  B.  Co.  v.  Pritchard 
(1907),  post,S9S;  1  Street,  Foundations  of  Legal  Lia- 
bility, 104;  1  Thompson,  Negligence  (2d  ed.),  §59, 
and  cases  cited.  WTiether  a  defendant  was  called  on 
to  apprehend  that  any  injury  might  result  from  his 

4.  omission  is  a  matter  which  ordinarily  goes  to  the 
question  of  whether  there  was  any  negligence.     But 

granting  that  the  omission  was  negligent,  that,  without  the 
intervention  of  any  supervening  cause,  the  wrong  followed 
the  injury  in  a  natural  sequence,  and  that  the  negli- 
6.     gence  and  the  injury  were  so  correlated  that  morally 
the  defendant's  omission  should  be  regarded  as  the 
efficient  cause  of  the  wrong  complained  of,  it  may,  with- 
out hesitation,  be  affirmed  that  such  omission  should  be  re- 
garded as  a  proximate  cause  of  the  injury.     Coy  v.  Indianr 
apolis  Gas  Co.,  supra.     To  borrow  from  the  thought  of  a 
leading  writer,  whose  text  upon  the  subject  was  quoted  in 
extenso  by  this  court  in  the  case  last  cited :     "  The  law  is 
practical,  and  courts  do  not  indulge  refinements  and 
6.     subtleties  as  to  causation  if  they  tend  to  defeat  the 
claims  of  natural  justice.     They  rather  adopt  the 
practical  rule  that  the  efficient  and  predominating  cause  in 
producing  a  given  effect  or  result,  though  subordinate  and 
dependent  causes  may  have  operated,  must  be  looked  to  in 
determining  the  rights  and  liabilities  of  the  parties.'  " 
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Here  a  statute  has  been  enacted^  as  has  been  observed  in 
other  jurisdictions  in  interpreting  like  statutes,  in  exten- 
sion of  the  common-law  duty  to  furnish  a  safe  place. 

7.  The  enactment  in  question  is  a  legislative  recognition 
of  the  fact  that  the  existence  of  such  things  in  a  fac- 
tory as  open  vats  so  reduces  the  margin  of  safety  that  acci- 
dents will  thereby  not  infrequently  happen  to  employes 
while  in  the  line  of  duty,  and  so  the  lawmaking  power,  be- 
coming at  once  a  conscience  and  a  judgment  for  the  master, 
has  declared  his  duty  in  the  premises. 

As  to  those  to  whom  the  duty  is  owing,  the  provisions  of 

the  statute  are  not  to  be  emasculated  by  acquitting  the  master 

of  responsibility  merely  because  he  can  point  to  some 

8.  non-responsible  or  non-negligent  agency  in  the  line  of 
causation,  where  his  own  omission  was  in  reality 

the  efficient  and  morally  responsible  cause  of  the  injury. 
It  was  said  by  the  supreme  court  of  Iowa,  in  a  case  which 
apparently  rested  on  the  common  law:  "It  is  argued  for 
defendant  that  the  proximate  cause  of  the  accident  was 
either  the  negligence  of  Hopkins,  the  coemploye,  in  feeding 
a  board  into  the  machine  while  plaintiff  was  in  such  position 
as  to  be  struck  by  it  when  throwTi  out,  or  the  blow  received 
by  plaintiff  from  such  board,  and  not  the  uncovered  cog- 
wheels. But,  excluding  the  negligence  of  plaintiff  him- 
self, it  is  immaterial  whether  there  was  anofher  concurrent 
cause  for  the  injury,  if  the  injury  would  not  have  happened 
had  the  cogwheels  not  been  negligently  left  unguarded. 
The  very  purpose  of  guarding  the  cogwheels  would  have 
been  to  avoid  injury  to  an  em])loye,  if  by  some  cause,  not 
due  to  his  own  fault,  he  was  brought  within  reach  of  them." 
Buehner  v.  Creamery,  etc.,  Mfg.  Co.  (1904),  124  Iowa  445, 
100  K  W.  345,  104  Am.  St.  354.  The  case  of  P.  H.  & 
F.  M.  Roots  Co.  V.  MceJcer  (1905),  165  Ind.  132,  turns 
upon  the  question  whether  the  plaintiff  therein  was  so  far 
an  independent  actor  in  the  premises  as  to  render  the  de- 
fendant's violation  of  the  statute  a  remote  cause.     That  case 
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is  clearly  distinguishable  from  the  one  at  bar.  It  is  onr 
opinion  that  the  objection  to  the  first  paragraph  of  the  com- 
plaint which  we  have  been  considering  is  not  well  taken. 
Whether  it  is  open  to  any  further  objection  we  are  not 
called  on  to  determine. 

Taking  up  the  second  paragraph  of  complaint,  it  appears 
that  the  ground  on  which  a  liability  is  therein  sought  to  be 

predicated  is,  not  the  failure  properly  to  guard  the 
9.     vat,  but  the  failure  to  guard,  by  some  appliance,  an 

object  which  for  the  time  being  was  separate  from 
the  vat  The  adoption  of  appellee^s  theory  in  this  particular 
would  be,  in  our  judgment,  to  extend  the  statute  beyond  its 
purview.  The  meaning  of  the  verb  "guard"  is  brought  out 
by  the  definitions  of  the  noun.  One  of  these  definitions,  as 
given  by  the  Standard  Dictionary,  is :  "Any  one  of  various 
protecting  or  defensive  devices  for  wearing,  or  for  attaching 
to  an  object,  as  a  machine  or  implement."     As  applied  to 

the  case  before  us,  it  must  be  said  that  it  was  the  vat 

10.  which  the  legislature  regarded  as  the  dangerous  ob- 
ject, and  its  requirement  was,  as  we  construe  the  law, 

that  something,  in  the  nature  of  a  shield  or  protection, 
should  be  placed  between  the  person  to  be  guarded  and  the 
danger.    It  was  upon  the  ground  that  this  and  kindred  stat- 
utes impose  specific  duties  upon  the  master  that  this 

11.  court  held  that  the  doctrine  of  assumed  risk  did  not 
apply  in  such  cases.    Monteith  v.  Kokomo,  etc,  Co. 

(1902),  159  Ind.  149,  58  L.  R.  A.  944;  Davis  Coal  Co.  v. 
Polland  (1902),  158  Ind.  607,  92  Am.  St.  319;  American 
Rolling  Mill  Co.  v.  Eullinger  (1904),  161  Ind.  673.  Thus, 
in  Davis  Coal  Co.  v.  Pollandj  supra,  in  discussing  the  ques- 
tion of  whether  the  common-law  doctrine  of  assumed  risk, 
growing  out  of  a  knowledge  of  defective  conditions,  should 
be  applied  where  the  right  of  action  grew  out  of  the  coal 
mining  statute,  it  was  said :  "The  manner  of  constructing 
and  maintaining  the  working  places  and  appliances  so  as  to 
measure  up  to  the  general  standard  of  the  reasonably  pru- 
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dent  person  was  no  longer  left  to  the  judgment  of  the  em- 
ployer. A  definite  standard  was  fixed  by  the  legislature. 
It  is  the  duty  of  the  employer  to  use  the  very  means  named 
in  the  statute.  He  is  not  at  liberty  to  adopt  others,  though 
in  his  opinion  they  are  more  efficacious  than  those  prescribed 
by  the  lawmakers.  How,  then,  can  there  be  any  lawful 
basis  for  an  agreement,  implied  or  expressed,  that  the  em- 
ployer shall  violate  the  law,  and  that  the  employe  shall  be 
remediless  ?  *  *  *  If  the  employer  may  avail  himself 
of  the  defense  that  the  employe  agreed  in  advance  that  the 
statute  should  be  disregarded,  the  court  would  be  measuring 
the  rights  of  the  persons  whom  the  lawmakers  intended  to 
protect  by  the  common-law  standard  of  the  reasonably  pru- 
dent person,  and  not  by  the  definite  standard  set  up  by  the 
legislature.  This  would  be  practically  a  judicial  repeal  of 
the  act.  It  is  no  hardship  to  the  employer  to  disallow  him  a 
defense  based  on  an  agreement  that  he  should  violate  a 
specific  statutory  duty.  His  sure  protection  lies  in  obedi- 
ence to  the  law.  The  risks  that  still  inhere  in  the  business 
after  this  is  done  may  be  assumed  by  the  employe."  It  is 
evident  that  this  line  of  argument  would  entirely  fail  if  we 
should  hold  that  the  duty  properly  to  guard  vats  did  not 
mean  that  an  appliance  was  to  be  placed  on  or  about  the 
thing  to  be  guarded,  but  that  the  duty  was  of  a  nebulous 
character,  which  extended  to  every  object  that  might  be 
about  the  vat.  So  to  hold  would  be  to  contradict  the  theory 
on  which  we  have  proceeded  in  the  construction  of  the  stat- 
ute. Besides,  its  own  words  show  that  it  was  the  use  of  an 
appliance  which  was  provided  for,  rather  than  a  charging 
of  the  master  with  the  duty  of  creating  a  zone  of  care,  since 
in  that  immediate  connection  we  find  provisions  that  "no 
person  shall  remove  or  make  ineffective  any  safeguard 
*  *  *  around  any  vat  or  pan  while  the  same  is  in  use, 
unless  for  the  purpose  of  immediately  making  repairs  there- 
to, and  all  such  safeguards  shall  be  promptly  replaced." 
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It  is  evident  to  onr  minds  that  so  far  as  all  detached 
10.     objects  about  vats  are  concerned  there  is  nothing  to 

indicate  that  it  was  the  legislative  purpose  to  change 
the  common-law  relation  of  employer  and  employe.  We 
therefore  hold  that  the  court  below  erred  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  complaint.     The 

question  has  been  raised  as  to  whether  the  exception 
12.     which  was  reserved  to  the  sustaining  of  appellant's 

demurrer  to  each  paragraph  of  the  complaint  was  an 
exception  in  gross.  Since  the  transfer  of  this  case  said 
question  has  been  fully  considered  by  this  court  in  White- 
sell  V.  Strickler  (1907),  167  Ind.  602,  and  on  the  authority 
of  that  case  we  hold  that  in  legal  effect  the  exception  was 
several. 

Judgment  reversed,  with  a  direction  to  sustain  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 


Walters  v.  Walters. 

[No.  20,841.    Piled  January  29,  1907.] 

1.  New  Trial. — Grounds  for. — Omissions  of  Facts  from  Special 
Findings. — Refusal  to  Sign  Tendered  Findings.— Omi^^ion  of 
the  court  to  make  a  special  finding^  of  facts  on  all  of  the  issues; 
omission  to  find  the  facts  on  special  paragraphs  of  answer,  and 
refusal  of  the  trial  Judge  to  sign  defendant's  tendered  special 
finding  of  facts,  do  not  constitute  grounds  for  a  new  trial. 
pp.  47,  49. 

2.  Appeal. — Assignments  of  Error. — Evidence. — Sufficiency  of. 
— ^That  the  judgment  is  not  fairly  supported  by  the  evidence 
and  that  it  is  clearly  against  the  weight  of  the  evidence  cannot 
be  assigned  as  error  independently  on  appeal,    p.  48. 

3.  Same. — Special  Findings. — Conclusions  of  Law. — Exceptions. 
— No  question  can  be  raised  on  the  correctness  of  the  conclu- 
sions of  law  on  a  special  finding  of  facts  unless  an  exception  is 
reserved  to  such  conclusions  of  law,  a  motion  to  modify  the 
findings  or  to  substitute  other  findings  or  conclusions  of  law 
being  insufiicient.    p.  48. 

4.  Trial.  —  Special  Findings.  —  Outside  of  Issues.  —  Remedy.  — 
Facts  contained  in  special  findings,  which  are  outside  of  the 
issues,  may  be  stricken  out  on  motion,    p.  49. 
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6.  Trial. — Special  Findings, — Outside  of  Issues. — Judgment, — 
Where  the  special  findings  are  entirely  outside  of  the  issaes,  the 
party  not  having  the  burden  of  proof  is  entitled  to  judgment, 
p.  49. 

6.  Appeal. — Bill  of  Exceptions, — Special  Findings, — Conclusions 
of  Law, — Special  findings  and  conclusions  of  law  thereon  can- 
not be  made  a  part  of  the  record  by  a  bill  of  exceptions. .  p.  49. 

7.  New  Trial. — Grounds. — Special  Findings  Unsupported  by 
Evidence. — That  the  special  findings  are  not  supported  by  the 
evidence  is  a  ground  for  a  new  trial,    p.  50. 

8.  Appeal. — Bill  of  Exceptions. — Presentation  to  Judge, — ^Where 
the  original  bill  of  exceptions  was  not  signed  by  the  trial  judge 
and  filed  until  after  the  time  allowed  therefor,  a  memorandum, 
beneath  the  judge's  signature,  but  wholly  outside  the  bill  of 
exceptions,  to  the  effect  that  the  bill  was  presented  to  him 
within  the  time  allowed,  is  not  a  compliance  with  §641  Bums 
1901.    p.  60. 

9.  Same. — New  Trial. — Evidence  Not  in  Record, — ^Reasons  for  a 
new  trial,  depending  upon  the  evidence^  will  not  be  considered 
on  appeal  where  the  evidence  is  not  in  the  record,    p.  51. 

10.  Same. — Death  of  Party, — Date  of  Decision. — ^The  decision 
on  appeal,  where  a  party  dies  after  submission,  will  be  entered 
as  of  date  of  submission,    p.  51. 

From  Wabash  Circuit  Court;  H.  B.  Shively,  Special 
Judge. 

Action  by  Henry  Walters  against  Jacob  A.  Walters. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  imder  §1337u  Bums  1901, 
Acts  1901,  p.  590.     Affirmed. 

Alvah  Taylor,  for  appellant 

A.  0.  Johnson  and  C.  W.    WatkinSj  for  appellee. 

JoEDAN,  J. — ^Appellee,  as  plaintiff  below,  sued  appellant 
to  recover  on  an  annuity  bond  or  obligation,  a  copy  of  which 
was  filed  as  a  part  of  the  complaint.  It  appears  that  the  ap- 
pellant is  a  son  of  the  appellee,  and  on  March  2,  1893,  he 
executed  to  the  latter  the  bond  or  obligation  in  suit,  which 
provides  or  stipulates  as  follows : 

"I,  Jacob  A.  Walters,  of  Wabash  county,  Indiana,  for 
and  in  consideration  of  $1,000,  received  of  Henry 
Walters,  of  Wabash  coimty,  Indiana,  do  hereby  bind 
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myself,  heirs,  executors,  administrators  and  assigns, 
firmly  by  these  presents,  to  pay  to  said  Henry  Walters 
$40  on  March  1,  1894,  and  $40  on  March  1  of  each 
recurring  year  thereafter,  so  long  as  said  Henry  Wal- 
ters may  live.  *  *  *  At  the  death  of  said  Henry 
Walters  this  bond  shall  become  void  and  surrendered 
to  said  Jacob  A.  Walters,  his  heirs,  executors,  admin- 
istrators and  assigns.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal  this  2d  day  of  March,  1893. 

Jacob  A.  Walters." 

The  plaintiff  alleges  that  the  defendant  paid  each  in- 
stalment of  $40  until  the  instalment  which  fell  due  on 
March  1, 1897 ;  that  the  latter,  together  with  the  instalments 
falling  due  on  March  1,  of  the  years  1898, 1899, 1900, 1901, 
1902  and  1903,  he  failed  and  refused  to  pay,  and  the  same 
are  all  past  due  and  wholly  unpaid.  Wherefore  judgment 
is  demanded.  Appellant  filed  an  answer  to  the  complaint 
in  five  paragraphs,  to  which  appellee  replied.  Upon  the 
issues  joined  there  was  a  trial  by  the  court,  and,  by  request 
of  the  parties,  the  court  made  a  special  finding  of  facts 
and  stated  its  conclusions  thereon,  which  in  effect  were: 
(1)  That  the  law  upon  the  facts  found  was  in  favor  of 
plaintiff,  and  that  the  latter  was  entitled  to  recover  $232, 
the  amount  due  and  unpaid  on  the  obligation  or  bond  in 
suit;  (2)  that  the  plaintiff  should  have  judgment  against 
the  defendant  for  that  amount. 

Appellant  tendered  to  the  court  a  special  finding  of  facts 
and  conclusions  of  law  thereon,  prepared  by  his  counsel,  and 

moved  that  they  be  substituted  for  the  special  find- 
1.     ings  and  conclusions  of  law  made  and  stated  by  the 

court  This  motion  the  court  overruled,  to  which 
ruling  appellant  excepted.  The  appellant  also  unsuccess- 
fully moved  for  a  judgment  in  his  favor  on  the  special 
finding  of  facts  as  made  by  the  court.  He  filed  a  motion 
for  a  new  trial,  assigning  as  reasons  therein:  (1)  That 
the  decision  is  not  sustained  by  the  evidence;  (2)  that  it  is 
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contrary  to  law;  (3)  that  the  amount  of  recovery  is  too 
large;  (4)  that  the  court  erred  in  permitting  certain  ques- 
tions to  be  propounded  and  answered  by  a  witness;  (5)  that 
the  court  erred  in  omitting  to  find  the  facts  specially  on  all 
of  the  issues;  (6)  that  the  court  erred  in  omitting  to  find 
specially  on  all  the  issues  tendered  by  certain  paragraphs  of 
the  answer;  (7)  that  the  court  erred  in  refusing  to  sign 
the  special  finding  of  facts  tendered  by  the  defendant- 
The  motion  for  a  new  trial,  over  his  exception,  was  denied, 
and  judgment  was  rendered  in  favor  of  appellee.  It  is 
manifest  that  the  reasons  assigned  in  the  motion  for 
a  new  trial,  except  the  first,  second,  third  and  fourth,  afford 
no  grounds  for  a  new  trial,  and  therefore  present  no  question 
by  being  stated  as  such  in  the  motion.  The  errors  assigned 
for  reversal  are:  (1)  That  the  court  erred  in  each  of  its 
conclusions  of  law,  on  the  special  finding  of  facts;  (2)  that 
the  court  erred  in  denying  appellant's  motion  for  judgment 
on  the  special  finding  of  facts;  (3)  that  the  court  erred  in 
overruling  his  motion  for  a  new  trial.  There  are  other  as- 
signments of  error — ^that  the  judgment  is  not  fairly 

2.  supported  by  the  evidence,- and  that  it  is  clearly 
against  the  weight  of  the  evidence.    Such  independ- 
ent assignments  as  the  latter  are  not  authorized,  conse- 
quently they  present  no  questions  for  review. 

Counsel    for    appellee    contend    first    that    the    assign- 
ment   that    the    court    erred    in    its    conclusion    on    the 
special  finding  of  facts,  is  not  available  because  ap- 

3.  pellant  reserved  no  exception  to  the  conclusion  of 
law;  second,  that,  having  failed  in  this  respect,  he 

cannot  supply  the  omission  by  moving  for  a  judgment  in 
his  favor  on  the  special  findings ;  third,  that  the  error  pred- 
icated on  the  ruling  of  the  court  in  denying  the  motion  for  a 
new  trial  cannot  be  considered,  for  the  reason  that  all  the 
grounds  properly  assigned  for  a  new  trial  depend  upon 
the  evidence,  and  the  latter  is  not  in  the  record.     We  will 
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consider  these  contentions  of  appellee  in  their  order.  There 
is  nothing  in  the  record  disclosing  that  any  exception  was 
taken  or  reserved  to  the  court's  conclusions  of  law  on  the 
special  finding  of  facts.  It  has  been  settled  by  numerous 
decisions  of  this  court  that  the  proper  and  recognized  pro- 
cedure for  testing  conclusions  of  law  on  a  special  finding 
is  by  taking  or  reserving  exceptions  to  such  conclusions. 
Motions  to  modify  special  findings  or  to  substitute 
other  findings  or  conclusions  of  law  are  not  recog- 
nized as  a  proper  procedure,  and,  as  a  general  rule, 
should  be  overruled  or  rejected  by  the  court.  In  support 
of  these  propositions  see  Allen  v.  Hollingshead  (1900),  155 
Ind.  178,  and  authorities  cited;  Maynard  v.  Waidlich 
(1901),  156  Ind.  562,  and  authorities  cited;  Adams  v. 
Pittsburgh,  etc.,  B.  Co.  (1905),  165  Ind.  648,  and  author- 
ities cited. 

Possibly  there  may  be  a  special  finding  in  which  some 
particular  facts  therein  embraced  are  wholly  outside  of  the 

issues.   Under  the  circumstances,  therefore,  a  motion 
4.     to  strike  out  or  reject  such  facts  from  the  finding 

would  be  an  appropriate  remedy.  So,  where  the 
special  findings  are  entirely  outside  of  the  issues,  the  party 
not  having  the  burden  of  proof  may  move  for  a  judgment 

thereon  in  his  favor.     Elliott,  App.  Proc,  §§766, 
6.     767.     If  it  were  conceded  in  this  case,  as  contended 

by  appellant,  that  the  court  in  its  special  findings 
had  omitted  to  find  upon  all  the  issues,  a  motion  for  a  judg- 
ment in  his  favor  under  the  circumstances  would  not  be  a 
proper  remedy. 

Special  findings  and  conclusions  of  law  thereon  cannot 

be  made  a  part  of  the  record  by  a  bill  of  exceptions. 
6.     Cooney  v.  American,  etc.  Ins,   Co.    (1903),   161 

Ind.  193 ;  Adams  v.  Pittsburgh,  etc.,  R.  Co.,  supra. 

Where  the  facts,  as  found  by  the  court  in  special  findings, 

are  not  sustained  by  the  evidence,  or  are  contrary  there- 
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to,  a  motion  for  a  new  trial  is  the  appropriate  pro- 

7.  cednre.     Sharp  v.  Malta  (1890),   124  Ind.  407; 
Tewhshury  v.  Howard  (1894),  138  Ind.  103.     It 

follows,  for  the  reason  stated,  that  appellant's  first  and  sec- 
ond assignments  of  error  are  not  available. 

The  record  discloses  that  the  motion  for  a  new  trial  was 

overruled  on  June  16,  1904,  at  which  time  120  days  were 

granted  by  the  court  to  file  bills  of  exceptions.    The 

8.  original  bill  herein,  purporting  to  contain  the  evi- 
dence and  the  rulings  thereon,  was  signed  by  the 

trial  judge  and  filed  on  October  27,  1904.  In  the  absence 
of  a  legitimate  showing  that  the  bill  in  question  was  pre- 
sented to  the  judge  for  his  signature  within  the  time  granted, 
the  filing  thereof  was  too  late.  Beneath  the  signature  of 
the  judge,  but  wholly  outside  of  the  bill  of  exceptions,  ap- 
pears an  original  memorandum  or  statement,  purporting  to 
be  signed  by  the  trial  judge,  to  the  effect  that  the  bill  was 
presented  to  him  for  his  signature  on  September  8,  1904. 
This  was  not  a  compliance  with  the  provisions  of  the  code 
(§641  Bums  1901,  §629  R.  S.  1881),  and  therefore  is  not 
a  legitimate  showing  that  the  bill  was  presented  to  the  judge 
within  the  time  allowed.  The  statute  is  imperative,  and  the 
date  of  the  presentation  of  the  bill  to  the  trial  judge  for 
his  signature  must  be  stated  therein  in  case  the  bill  is  not 
filed  within  the  time  allowed.  This  has  been  repeatedly 
decided  by  this  Court  and  the  Appellate  Court.  City  of 
Plymouth  v.  Fields  (1890),  125  Ind.  323,  and  cases  cited; 
White  V.  Gregory  (1890),  126  Ind.  95,  and  cases  cited; 
Cornell  v.  Hallett  (1895),  140  Ind.  634;  Ayres  v.  Ann- 
strong  (1895),  142  Ind.  263;  Stoner  v.  Louisville,  etc.,  R, 
Co.  (1893),  6  Ind.  App.  226;  Brower  v.  Ream  (1896),  15 
Ind.  App.  51. 

It  follows,  therefore,  that  the  bill  of  exceptions,  purport- 
ing to  contain  the  evidence  given  in  the  case,  is  not  in  the 
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record,  and,  as  all  of  the  grounds  properly  assigned 
9.     in  the  motion  for  a  new  trial  depend  upon  the  evi- 
dence, therefore  no  question  is  presented  upon  the 
overruling  of  the  motion  for  a  new  trial.     There  is  no 
available  error.    Judgment  affirmed. 

It  appears  that  appellee  died  on  August  23,  1906, 
10.     after  the  submission  of  this  appeal,  therefore  the 
decision  herein  vdll  be  entered  as  of  the  date  of 
submission. 


Peed,  Sheriff,  v.  Brewster. 

[No.  20,781.  Filed  January  30,  1907.] 
Gbiminal  Law. — JvdgmenU-Sentencea. — Concurrent  Operation, 
of,— Habeas  Corpus. — Habeas  corpus 'lies  to  release  a  pauper 
prisoner  who  has  served  thirty-two  days  in  jail,  where  he  en- 
tered pleas  of  £:uilty  on  the  same  day  to  seven  indictments  and 
was  fined  $25  and  the  costs,  aggregating  $32  in  each  case,  there 
being  no  provision  in  any  of  such  judgments  to  postpone  the 
taking  effect  thereof. 

From  Pike  Circuit  Court;  E,  A,  Ely,  Judge. 

Habeas  corpus  by  Bill  Brewster  against  Orion  Peed,  as 
sheriff  of  Pike  county.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bomar  Traylor  and  Stanley  M.  Krieg,  for  appellant 

J.  W.  Wilson,  for  appellee. 

MoNTGOMEET,  C.  J. — ^Appcllec  was  arraigned  in  the  Pike 
Circuit  Court  on  February  10,  1905,  upon  seven  separate 
and  distinct  indictments  charging  him  with  unlawful  sales 
of  intoxicating  liquor,  and  to  each  indictment  he  entered 
a  plea  of  guilty,  and  it  was  thereupon  adjudged  by  said 
court  in  each  of  said  cases,  that  he  make  his  fine  to  the  State 
in  the  sum  of  $25  and  pay  the  costs  amounting  to  $7,  and 
that  he  stand  committed  to  the  jail  of  the  county  until  such 
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fine  and  costs  be  paid  or  replevied.  Failing  to  pay  or  re- 
plevy any  part  of  sneh  fines  and  costs,  appellee  was  imme- 
diately taken  into  custody  by  the  sheriff  by  virtue  of  said 
judgments,  and  confined  in  the  coimty  jail  for  thirty-two 
full  days,  after  which  he  sued  out  a  writ  of  habeas  carpus 
to  obtain  his  liberty.  The  petition  averred  the  facts  herein 
set  out  in  substance,  and  that  the  appellee  had  no  property 
and  was  unable  to  pay  such  fines  and  costs;  the  writ  was 
issued,  and  in  response  thereto  appellant  appeared  and 
moved  to  quash  the  same.  This  motion  was  overruled  by 
the  court,  and,  appellant  electing  to  stand  upon  said  motion 
and  declining  to  plead  further,  judgment  was  rendered  re- 
leasing appellee  from  custody. 

The  overruling  of  appellant's  motion  to  quash  the  writ 
is  the  only  alleged  error  assigned.  The  statute,  in  pursu- 
ance of  which  appellee  was  committed  to  jail,  reads  as  fol- 
lows: "When  the  defendant  is  adjudged  to  pay  any  fine 
and  costs,  the  court  shall  order  him  to  be  committed  to  the 
jail  of  the  county  until  the  same  are  paid  or  replevied. 
Such  judgment  shall  be  without  relief  from  valuation  or 
appraisement  laws."  §1926  Bums  1901,  §1857  R  S. 
1881.  The  statute  by  virtue  of  which  appellee  sought  his 
liberty  is  as  follows :  "Any  person  imprisoned  for  failure 
to  pay  or  replevy  any  fine  or  costs  may  be  ordered  to  be  dis- 
charged by  the  court,  or  by  the  judge  of  any  court,  after 
being  imprisoned  one  day  for  every  $1  of  the  fine  and  costs, 
if  it  appear  by  satisfactory  proof  that  such  person  is  unable 
to  pay  or  replevy  the  same,  but  the  execution  may  issue 
against  the  property  of  the  defendant,  as  in  other  judg- 
ments." §1931  Bums  1901,  §1862  R.  S.  1881.  Section 
1932  Bums  1901,  §1863  R.  S.  1881,  provides:  "T\Tienever 
a  person  is  adjudged  guilty  of  a  misdemeanor  or  felony,  and 
his  punishment  is  by  fine,  or  by  fine  and  imprisonment,  the 
judgment  shall  be  that  he  stand  committed  until  said  fine  is 
paid  or  replevied."  It  is  further  declared  by  statute  that 
"the  term  of  service  and  imprisonment  of  every  convict 
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shall  commence  from  the  day  of  his  conviction  and  sen- 
tence."   §8214  Bums  1901,  §6134  R.  S.  1881. 

It  does  not  appear  from  this  record  that  any  attempt  was 
made  by  the  court  to  postpone  the  taking  effect  or  execution 
of  any  of  these  judgments,  and  we  must  assume,  as  the 
fact  is  alleged  to  be,  that  they  were  entered  and  went  into 
effect  concurrently,  and  not  successively.  In  the  case  of 
Miller  v.  Aden  (1858),  11  Ind.  389,  involving  a  conviction, 
on  the  same  day,  for  two  distinct  felonies,  it  was  affirmed 
by  this  court  that,  in  the  absence  of  a  statute  providing  that 
one  term  of  imprisonment  should  commence  at  the  expira- 
tion of  another,  the  trial  court  could  make  no  such  order, 
and  both  terms  commenced  and  ran  concurrently.  This 
holding  was  reaffirmed  in  the  case  of  Kennedy  v.  Howard 
(1881),  74  Ind.  87.  The  doctrine  declared  in  the  case  of 
Miller  V.  Allen  supra,  has  been  condemned  as  a  mistake 
*by  an  eminent  author  on  criminal  law.  1  Bishop,  Crim. 
Law  (8th  ed.),  §953,  note.  The  question  there  involved 
is  not  now  before  us,  for  the  reason  that,  so  far  as  shown,  no 
order  was  made  looking  toward  a  -cumulative  penalty,  by 
directing  commitment  upon  successive  dates  in  the  future. 
The  court  entered  seven  distinct  judgments,  all  of  the  same 
date,  form,  substance  and  amount;  and  imder  the  law  and 
the  terms  of  each  judgment  appellee  stood  committed  forth- 
with to  the  jail  of  the  county.  Appellee  having  been  com- 
mitted upon  each  of  these  judgments,  the  writs  of  commit- 
ment must  be  dealt  with  severally,  and  not  collectively, 
and  his  incarceration  for  thirty-two  full  days  would  author- 
ize the  jailer  to  enter  a  credit  therefor  in  each  case,  and 
justify  the  court  in  ordering  his  discharge,  upon  proof  of 
his  inability  to  pay  or  replevy  such  judgments. 

No  error  is  made  to  appear  in  the  record,  and  the  judg- 
ment is  accordingly  affirmed. 
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Edwabds  v.  Goopeb. 

H  [No.  20,713.    Filed  January  31,  1907.] 

^      1.     PuBADiNG. — Complaint — Foreclosure* — Liens, — Sewer  Assess- 
—  mente. — Municipal   CorporaUona. — ^It  is   not  necessary,   in   a 

complaint  for  the  foreclosure  of  a  sewer-assessment  lien,  to 
allege  that  notice  was  given  to  the  defendant  of  the  amount  of 
the  assessment  and  of  the  place  of  payment,  as  provided  by 
f3626a  Bums  1901,  Acts  1901,  p.  363,  since  §3846  Bums  1901, 
Acts  1901,  p.  492,  in  specifying  the  necessary  allegations  of 
such  a  complaint,  omits  such  fact,  the  giving  of  such  notice 
being  properly  considered  as  a  condition  subsequent  to  be 
proved  by  the  plaintiff,    p.  58. 

2.  Same.  —  Complaint. — Sewer'Aaseasment  Liena. — Forecloaure. 
—Under  the  act  of  1901  (Acts  1901,  p.  492,  §3846  Bums  1901) 
a  complaint  for  the  foreclosure  of  a  sewer-assessment  lien  is 
sufficient  so  far  as  the  final  assessment  is  concerned,  if  it  shows 
the  amount  and  date  of  such  assessment,    p.  60. 

3.  Same. — Complaint. — Sewer-Aaaeaament  Liena. — Deacriptioru — : 
A  complaint  showing  the  number  and  date  of  the  declaratory 
resolution  of  the  board  of  public  works  for  the  construction  of 
a  ^'main  sewer  in  Northwestern  avenue  from  Fall  creek  to 
Crown  Hill  Cemetery  and  branches  thereto  in  said  city,"  and 
also  showing  a  subsequent  modification  of  such  resolution  by 
such  board,  sufficiently  identifies  the  improvement  made.    p.  60. 

4.  Same.  —  Complaint.  —  Statutea.  —  Sewer'Aaaeaament  Liena, — 
Forecloaure. — ^A  complaint  for  the  foreclosure  of  a  sewer-as- 
sessment lien,  which  substantially  follows  the  form  prescribed 
therefor  by  statute  (§3846  Bums  1901,  Acts  1901,  p.  492),  is 
sufficient,  although  it  further  shows  that  details,  drawings  and 
specifications  were  on  file  at  the  time  of  the  adoption  of  the 
declaratory  resolution  and  fails  to  show  that  a  map  thereof 
was  on  file  at  such  time.    p.  60. 

5.  Words  and  Phrases.  —  "Modified.'*  —  Statutea.  —  The  word 
''modified,"  as  used  in  section  one  of  the  act  of  1901  (Acts  1901, 
p.  608,  §3859b  Bums  1901)  in  reference  to  a  resolution  ordering 
the  construction  of  a  sewer,  imports  a  change  or  alteration  of 
the  form,  character,  force,  appearance  or  quality  of  the  reso- 
lution,   p.  64. 

6.  Municipal  Corporations. — Sewera. — Modificationa. — Statutea. 
— The  right  of  modification,  in  the  absence  of  a  forbidding  stat- 
ute, of  the  boundary  of  the  drainage  area  of  a  sewer  or  of  the 
details  of  such  proposed  work,  is  implied  from  a  general  grant 
of  a  right  to  construct  such  sewer,    p.  64. 
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7.  Municipal  Cc«porations. — Sewers, — Modification, — JuriediO' 
tion. — The  board  of  public  works  of  a  city  does  not  lose  Juris- 
diction over  a  proposed  sewer  improvement  because  of  a  modi- 
fication of  the  plans  thereof,    p.  64. 

8.  Same. — Sewers. — Orders  Affecting, — Collateral  Attack, — ^The 
validity  of  an  assessment  for  the  construction  of  a  sewer  can- 
not, except  for  fraud,  be  collaterally  attacked,  where  the  board 
making  such  assessment  had  color  of  authority  to  proceed, 
p.  65. 

9.  Same. — Sewers, — Modification  of  Plans, — Notice  of, — Liens.-^ 
Property  owners  are  not  entitled  to  a  hearing  on  the  question 
of  a  modification  of  the  plans  for  a  proposed  sewer,  the  statute 
(Acts  1901,  p.  608,  §§3859b-8859f  Bums  1901)  providing  for  a 
final  hearing,  before  the  establishment  of  the  lien,  upon  all 
judicial  questions  concerning  same.    p.  65. 

10.  Same. — Sewers, — Construction, — Police  Power, — Taxation, — 
The  construction  of  sewers  by  cities  is  an  exercise  of  the  police 
power,  and  involves  the  right  of  taxation,  such  exercise  being 
largely  discretionary  and  administrative,    p.  66. 

11.  Constitutional  Law.  —  Drainage, — Taxing  Districts,— The 
legislature  has  the  power  to  create  taxing  districts  for  the  ac- 
complishment of  drainage  without  granting  a  hearing  on  the 
need  thereof  to  the  citizens  residing  in  such  district,    p.  66. 

12.  Municipal  Corporations.  —  Sewers,  —  Modifications,  — 
Branches, — ^The  board  of  public  works  of  a  city  has  the  right, 
without  giving  a  hearing  thereon  to  the  property  owners  in- 
terested, to  add  a  branch  sewer  to  a  proposed  sewer  ordered 
after  a  general  hearing  thereon,    p.  67. 

13.  Same. — Sewers. — Location  of. — The  board  of  public  works 
of  a  city  has  the  power  to  construct  a  sewer  along  the  line  of 
a  proposed  street,  and  no  objection  lies  thereto,  especially  where 
such  proposed  street  was  opened  before  the  final  hearing  of  the 
sewer  proceedings,    p.  67. 

14.  Same.  —  Sewers, — Cemeteries. — Assessments. — ^Under  §3859f 
Bums  1901,  Acts  1901,  p.  608,  §5,  cities  are  required  to  pay 
from  their  general  funds  the  portion  of  a  sewer  assessment 
properly  assessable  against  lands  used  as  cemeteries,    p.  67. 

15.  Same.  —  Sewers. — Connections. — Compensation, — ^The  agree- 
ment of  the  board  of  public  works  of  Indianapolis  to  permit  the 
Crown  Hill  Cemetery  corporation  to  connect,  for  its  outlet,  its 
sewerage  system  with  one  ordered  by  such  board,  and  the  pay- 
ment of  an  agreed  sum  therefor  by  such  corporation,  does  not 
invalidate  the  prior  resolution  of  such  board  for  the  construc- 
tion of  such  city's  sewer,    p.  68. 
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16.  Municipal  Corporations.  —  Sewers.  —  Assessments  against 
City. — Where  the  assessable  cost  against  a  cemetery  for  sewer 
construction  exceeds  $500,  the  contractor  must  rely  upon  the 
passage  of  a  special  ordinance  carrying  the  increased  amount, 
as  provided  by  §3859e  Bums  1901,  Acts  1901,  p.  608,  §4,  no  inde- 
pendent steps  in  the  circuit  court  being  necessary  to  assess  such 
city  for  cemetery  benefits,    p.  68. 

17.  Same. — Sewers. — Cost  in  Excess  of  Benefits. — Contracts. — 
Estimates.— Under  §3859b  Bums  1901,  Acts  1901,  p.  608,  §1, 
the  board  of  public  works  of  a  city  cannot  construct  a  sewer 
whose  cost  will  exceed  the  assessed  benefits,  nor  can  a  contract 
be  let  for  the  construction  of  a  sewer  for  more  than  the  esti- 
mated cost.    p.  69. 

18.  Same. — Sewers. — Jurisdiction. — Irregularities. — The  acts  and 
orders  of  a  board  of  public  works  in  the  construction  of  a  sewer 
are  void  where  jurisdiction  is  not  first  obtained;  but  where  it 
is  obtained,  the  failure  to  follow  the  prescribed  formalities  of 
a  statute,  where  no  injury  results,  constitutes  an  irregularity 
only,  and  does  not  vitiate  the  proceedings,    p.  69. 

19.  Judgment. — Collateral  Attack. — Cities. — Sewers. — Mere  ir- 
regularities by  the  board  of  public  works  in  the  construction  of 
a  sewer,  even  though  in  obtaining  jurisdiction,  do  not  render 
the  proceedings  subject  to  collateral  attack,    p.  70. 

20.  Municipal  Corporations. — Assessments  for  Sewers. — Deri- 
vation of  Power. — Cities  have  only  a  statutory  right  to  assess 
property  owners  for  the  construction  of  sewers,    p.  71. 

21.  Same.  —  Sewers.  —  Necessity  for.  —  Governmental  Power. — 
Cities,  in  determining  the  question  of  the  necessity  for  the 
construction  of  a  sewer,  act  in  a  governmental  capacity,    p.  71. 

22.  Same. — Sewers. — Constrtustian. — Jurisdictional  Provisions. — 
Provisions  in  a  statute  concerning  the  construction  of  sewers, 
which  have  to  do  with  the  orderly  method  of  such  construction, 
are  not  jurisdictional;  but  those  which  place  a  check  upon  the 
power  of  the  city  to  proceed,  are  jurisdictional,    p.  71. 

23.  SABfE. — Sewer  Assessments. — Basis. — The  basis  of  the  power 
of  local  assessments  for  the  construction  of  a  sewer  lies  in  the 
receipt,  actual  or  constmctive,  of  benefits  therefrom,  otherwise 
such  assessments  would  constitute  confiscation,    p.  71. 

24.  Same.  —  Sewers. — Districts. — Assessments. — Benefits. — Cost. 
— Statutes. — Mandatory. — The  provisions  of  the  statute  (§3859b 
Bums  1901,  Acts  1901,  p.  608,  §1)  requiring  the  board  of  pub- 
lic works  to  enter  its  findings  as  to  the  boundaries  of  the  pro- 
posed sewer  district,  and  also  that  the  benefits  shall  equal  or 
exceed  the  cost  thereof,  are  strictly  mandatory,  and  a  disre- 
gard thereof  by  such  board  renders  an  assessment  void.    p.  72. 
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25.  Municipal  Corporations.  —  Sewer  Districts.  —  Benefits. — 
Findings. — Record. — The  findings  of  the  board  of  public  works 
that  a  certain  territory  shall  constitute  a  sewer  district,  and 
that  the  benefits  from  the  construction  of  the  proposed  sewer 
are  equal  to  or  greater  than  the  cost,  must  be  entered  of  record, 
p.  72. 

26.  Same.  —  Sewer  Districts.  —  Subsequent  Enlargement  of. — 
Right  of  Complaint. — The  subsequent  enlargement  of  a  sewer 
district  by  the  board  of  public  works  of  a  city  cannot  be  upheld 
by  the  courts  on  the  ground  that  the  additional  property  taken 
in  paid  a  sum  towards  the  construction  of  the  sewer  sufficient 
to  reduce  the  cost  to  the  owners  in  the  original  district  below 
the  amount  of  the  original  estimates,  the  duty  of  making 
proper  assessments  being  vested  in  the  local  authorities  and 
not  in  the  courts,    p.  72. 

27.  Same. — Sewer  Assessments. — Injunction. — Estoppel. — A  fail- 
ure by  an  assessed  property  owner  to  enjoin  the  construction 
of  a  proposed  sewer  does  not  estop  such  owner  from  defending 
against  an  assessment  therefor,  where  the  proceedings  in  refer- 
ence to  such  construction  are  void.    p.  74. 

28.  Same.  —  Sewer  Assessments.  —  Injunction. — Diligence. — Es- 
toppeL — In  order  to  restrain  the  collection  of  a  sewer  assess- 
ment, the  property  owner  must  act  in  good  faith  and  with  rea- 
sonable diligence,  otherwise  an  injunction  will  be  denied,  ac- 
quiescence being  presumed,    p.  74. 

29.  Same. — Sewer  Assessments. — Validity. — Notice  of  Contest. — 
Estoppel. — ^Where  a  property  owner  gives  notice  to  the  con- 
tractor, before  the  construction  of  a  sewer,  that  he  will  con- 
test the  validity  of  the  assessment  therefor,  he  is  not  estopped 
from  defending  against  such  assessment,  where  the  assessing 
tribunal  has  exceeded  the  limitations  of  its  powers,    p.  75. 

30.  Same.  —  Sewer  Assessments.  —  Void.  —  Supplementary  Pro- 
ceedings. —  Statutes.  —  Remedial.  —  Validity.  —  Under  §3859e 
Bum£  1901,  Acts  1901,  p.  608,  §4,  supplementary  proceedings 
may  be  had  to  supply  defects  in  an  invalid  sewer  assessment; 
and  such  remedial  statute  is  valid,  though  it  extends  to  juris- 
dictional matters,    p.  75. 

31.  Same.  —  Sewer  Assessments,  —  Void.  —  Remedy,  —  Where  a 
sewer  assessment  is  void  because  of  a  jurisdictional  defect,  the 
board  of  public  works  has  the  right,  under  §3859e  Bums  1901, 
Acts  1901,  p.  608,  §4,  after  due  notice  to  property  owners,  to 
take  the  required  legal  steps,  so  far  as  conditions  permit,  and 
make  a  new  assessment,    p.  77. 

From  Superior  Court  of  Marion  County  (66,994)  ;  Vin- 
son Carter,  Judge. 
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Suit  by  Wilmington  K.  Cooper  against  Eliza  T.  Ed- 
wards. From  a  decree  for  plaintiff,  defendant  appeals. 
Reversed. 

Herod  &  Thompson  and  Hugh  J).  Merrifield,  for  appel- 
lant. 

Frank  C.  Oroninger  and  Linn  D.  Hay,  for  appellee. 

GiLLETT,  J. — Suit  by  appellee  for  the  foreclosure  of  a 
sewer  assessment  against  certain  real  estate  of  appellant, 
situate  in  the  city  of  Indianapolis.  From  a  decree  in  ap- 
pellee's favor  appellant  appeals,  assigning  error  based  on 
the  overruling  of  her  demurrer  to  the  complaint  and  on  the 
overruling  of  her  motion  for  a  new  trial. 

The  principal  objection  urged  to  the  complaint  is  that 
it  does  not  allege  that  a  ten  days'  notice  was  given  by  ap- 
pellant to  appellee  of  the  amount  of  the  assessment, 
1.  and  where  it  might  be  paid.  Section  one  of  the 
act  of  March  9,  1901  (Acts  1901,  p.  363,.  §3626a 
Bums  1901),  which  is  applicable  to  cities  generally,  pro- 
vides: ''No  action  shall  be  maintained  for  the  enforce- 
ment of  any  lien,  or  assessment,  *  *  *  unless  it  be 
shown  to  the  court  that  reasonable  inquiry  was  made  for 
the  full  name  and  address  of  the  owner  of  the  land  so 
assessed  and  that  at  least  ten  days  before  the  commence- 
ment of  such  suit  such  owner,  if  found  or  known,  was 
notified  of  such  assessment,  including  the  amount  thereof 
with  interest,  and  where  the  same  is  payable."  On  the 
other  hand,  by  section  one  of  an  act  passed  two  days  later 
(Acts  1901,  p.  492,  §3846  Burns  1901),  applicable  to 
cities  of  the  class  to  which  Indianapolis  belongs,  a  remedy 
by  way  of  foreclosure  is  given  to  contractors,  wherein  it 
is  provided :  "It  shall  not  be  necessary  in  any  such  fore- 
closure suit  or  suits  to  set  forth  or  refer  to  the  proceedings 
at  length  or  specifically,  but  it  shall  be  suflScient  to  state 
in  such  complaint  the  day  on  which  the  contract  was  finally 
let,  the  name  of  the  street  or  highway  improved,  the  amount 
and  date  of  the  assessment,  that  the  assessment  is  unpaid, 
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and  a  description  of  the  lot  or  property  upon  which  the 
assessment  was  levied."  It  would  be  impossible  to  resist 
the  conclusion  that  the  first  of  said  acts  had  been  repealed 
pro  tanto,  if  it  were  construed  to  require  the  plaintiff  to 
tender  an  issue  upon  the  question  of  notice,  but  no  such 
result  would  follow  should  the  statute  be  construed  ac- 
cording to  its  language.  The  provision  is  that  "no  action 
shall  be  maintained  [not  commenced]  *  *  *  unless 
it  be  shown  to  the  court  [not  until  notice  is  given]  that/' 
etc  (Our  italics.)  It  was  probably  the  purpose  in  the 
enactment  of  this  section  to  protect  persons  who  make  de- 
fault, or  who  are  not  seeking  to  question  the  legality  of 
the  proceedings  by  which  it  is  claimed  that  the  lien  has 
attached.  We  cannot,  however,  regard  the  statute  as  a 
limitation  upon  the  right  of  action  which  the  legislature 
provided  for.  It  appears  to  us  rather  to  be  a  requirement 
that  the  plaintiff  shall  show  to  the  court,  as  a  condition  to 
the  maintenance  of  the  action,  that  he  gave  the  requisite 
notice.  As  was  said  in  Nagel  v.  City  of  Buffalo  (1884), 
34  Hun  1,  concerning  a  statute  which  was  similar  in  prin- 
ciple to  the  one  under  consideration:  "But  I  am  of  the 
opinion  that  the  question  cannot  be  properly  raised  by  de- 
murrer, as  it  was  unnecessary  to  aver  in  the  complaint  the 
presentation  of  the  claim  to  the  common  council.  The 
plaintiff's  cause  of  action  was  complete  without  presenting 
his  claim  for  damages  to  the  common  council.  His  cause 
of  action  is  not  given  by  any  statute,  but  is  founded  on  the 
principles  of  the  common  law.  The  requirement  that  the 
claim  shall  be  presented  for  audit  relates  to  the  remedies 
to  which  the  plaintiff  must  resort  in  order  to  secure  an 
adjudication  and  payment  of  his  demand.  The  provision 
of  the  statute  is  in  the  nature  of  a  condition  subsequent 
A  neglect  to  comply  with  it  would  operate  to  defeat  a  re- 
covery, but  its  observance  does  not  constitute  any  part  of 
his  cause  of  action.  *  *  *  The  provision  of  the  char- 
ter requiring  a  verified  statement  of  the  claim  to  be  pre- 
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sented  contemplates  that  it  is  due  and  payable,  and  that  the 
plaintiff's  cause  of  action  is  complete.  The  rule  of  plead- 
ing that  every  fact  which  it  is  necessary  to  prove  to  entitle 
the  plaintiff  to  recover  must  be  averred  in  the  complaint, 
is  subject  to  the  qualifications  and  limitations  stated." 

It  is  claimed  that  the  assessment  roll  is  the  foundation 

of  the  suit,  and  it  is  asserted  that  there  is  a  discrepancy 

between  the  date  of  the  exhibit  filed  with  the  com- 

2.  plaint  and  the  allegation  as  to  the  date  of  the  final 
estimate.     The  exhibit  which  was  attached  to  the 

complaint  was  the  estimate  roll.  Under  Acts  1901,  p. 
492,  §3846  Bums  1901,  it  was  sufficient,  so  far  as  the  final 
assessment  was  concerned,  to  show  in  the  complaint  the 
amount  and  date. 

It  is  objected  that  the  complaint  does  not  state  the  streets 

and  alleys  through  which  certain  mentioned  branches  of  the 

sewer  extended.     The  requirement  of  said  act,  that 

3.  the  complaint  state  the  name  of  the  street  or  alley 
improved,  is  for  the  purpose  of  identifying  the  par- 
ticular work  or  subject-matter,  so  that  the  defendant  may 
prepare  his  defense,  and  that  he  may  not  be  subjected 
to  a  second  action.  Here  the  complaint  not  only  gives  the 
number  and  date  of  the  declaratory  resolution,  but  it  states 
that  such  resolution  provided  "for  the  construction  of  a 
main  sewer  in  Northwestern  avenue  from  Fall  creek  to 
Crown  Hill  Cemetery,  and  branches  thereto  in  said  city;" 
and  it  also  alleges  a  subsequent  modification  of  the  resolu- 
tion by  the  board  of  public  works.  All  branches  were  nec- 
essarily a  constituent  part  of  the  principal  project,  and  we 
are  of  the  opinion  that  the  improvement  was  so  identified 
by  the  complaint  that  it  was  not  in  that  particular  insuffi- 
cient. 

It  is  next  contended  that  we  should  infer  as  against  the 
pleader  that  a  map  was  not  on  file  at  the  time  of  the  adop- 
tion of  the  declaratory  resolution ;  that  because  it  is 

4.  alleged  that  details,  drawings  and  specifications  were 
on  file  we  should  infer  that  a  map  was  not  filed. 
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It  is  sufficient  to  say  that,  as  the  complaint  before  us  sub- 
stantially meets  every  requirement  of  the  form  authorized 
by  statute,  we  decline  to  hold  that  where  the  pleader  has 
seen  fit  to  go  further  than  is  required  in  setting  out  what 
was  done,  his  silence  on  further  points  should  be  presumed 
against  him.  Collins  v.  Amiss  (1902),  159  Ind.  593,  af- 
fords appellant  no  support  in  this  particular,  for  it  was 
there  merely  held — the  case  being  one  in  wliich  the  plain- 
tiff, as  a  matter  of  pleading,  was  required  to  show  per- 
formance— ^that  if  he  did  not  avail  himself  of  the  method 
of  pleading  performance  which  is  provided  for  by  the  civil 
code,  but  attempted  to  plead  the  facts  relative  thereto,  he 
must  go  far  enough  to  show  performance  by  his  pleading. 
As  we  have  before  had  occasion  to  observe,  the  complaint 
contains  substantially  all  of  the  allegations  required  by 
statute,  and,  as  it  does  not  reveal  anything  which  would 
oust  the  jurisdiction  of  the  board,  we  hold  it  sufficient  in 
point  of  form. 

It  appears  from  the  evidence  that  on  June  27,  1902,  the 
board  of  public  works  passed  a  declaratory  resolution  for  the 
building  of  a  sewer  in  Indianapolis,  extending  in  a  south- 
easterly direction,  along  Northwestern  avenue,  from  Thir- 
ty-second street  to  Twenty-fourth  street,  and  extending 
thence  west  on  said  street  about  fifteen  hundred  fefet,  and 
from  thence  south  to  Fall  creek,  with  a  branch  that  inter- 
sected the  main  sewer  at  Twenty-fourth  street  The  reso- 
lution provided  for  an  assessment  upon  the  real  estate  in 
the  assessment  district  and  upon  the  city,  if  it  should  be 
benefited.  A  profile,  specifications,  plans,  and  a  map  were 
then  on  file.  July  5,  1902,  the  engineer  filed  an  estimate 
that  the  improvement  would  cost  $61,800.  The  map 
showed  a  territory  about  forty-two  hundred  feet  long  and 
thirty-three  hundred  feet  wide  beneficially  affected,  aside 
from  the  territory  affected  by  the  branch.  Within  this 
territory  was  a  tract  of  about  forty  acres  belonging  to  ap- 
pellant, which  abutted  on  the  main  sewer.     Notice  was 
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given  by  publication  of  the  adoption  of  the  resolution,  and 
of  the  day  fixed  when  all  persons  interested  or  whose  prop- 
erty would  be  affected  would  be  heard.  The  notice  de- 
scribed the  course  of  the  main  sewer  and  of  the  branch,  but 
in  attempting  to  describe  the  property  which  would  be 
beneficially  affected  all  introductory  words  were  omitted, 
and  after  the  words  "beginning  at  the  north  line  of  Thirty- 
second  street  at  a  point  opposite  the  east  line  of  Schueb- 
ner's  subdivision,"  there  followed  a  description  by  metes 
and  bounds  that  extended  along  the  exterior  lines  of  the 
territory  shown  on  the  map  to  be  in  the  assessment  dis- 
trict, and  closing  with  the  words,  "thence  north,  along  the 
east  line  of  Schuebner's  subdivision  to  the  north  line  of 
Thirty-second  street,  the  place  of  beginning."  On  July 
21,  1902,  the  day  fixed  for  the  hearing,  a  considerable  num- 
ber of  interested  landowners  attended,  and  a  hearing  was 
had.  After  the  hearing,  but  on  the  same  day,  the  board 
made  the  statutory  finding  as  to  benefits,  and  then  modified 
its  resolution,  in  that  it  ordered  the  construction  of  an  ad- 
ditional-branch sewer,  commencing  at  the  center  of  Thirty- 
second  street  (at  a  point  east  of  Northwestern  avenue)  and 
extending  thence  south,  along  the  line  of  a  proposed  street, 
and  thence  west  to  the  main  sewer.  The  district  map  was 
corrected  on  that  day,  by  tracing  the  branch  upon  it, 
and  apparently  it  was  readopted  by  the  board.  On  the 
same  day,  but  after  the  proceedings,  the  engineer  corrected 
his  estimate,  so  as  to  show  that  the  total  cost  of  the  sewer 
would  be  $74,750.  The  new  branch  sewer  was  wholly 
within  the  assessment  district.  The  details,  plans,  specifi- 
cations, etc.,  were  prepared  and  filed  by  the  engineer  as  soon 
as  possible  after  the  hearing,  and  within  a  few  days  there- 
after. The  contract,  after  due  notice,  was  let  to  appellee  for 
a  sum  approximating  $69,000,  and  the  work  was  completed 
by  him,  and  accepted  by  the  board.  The  amount  due  him 
under  his  contract  is  $69,494.30.  Going  back  somewhat 
in  our  narrative  of  the  evidence,  it  appears  that  there  was 
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a  considerable  amount  of  water  that  had  its  natural  drain- 
age through  Crown  Hill  Cemetery,  which  was  situate  im- 
mediately north  of  Thirty-second  street,  and  without  the 
city.  The  topography  of  the  country  was  such  that  this 
surface  drainage  flowed  from  Crown  Hill  Cemetery  in  a 
southeasterly  direction  into  the  drainage  district,  but  the 
building  of  the  original  sewer  would  not  serve  to  intercept 
this  water.  The  board  had  in  contemplation  the  building 
of  an  independent  sewer  to  dispose  of  such  water.  Crown 
Hill  Cemetery,  a  corporation,  was  desirous  of  procuring 
drainage,  and  at  or  about  the  time  of  the  adoption  of  the 
modification  there  was  some  negotiation  between  said  cor- 
poration and  the  city  engineer  relative  to  the  corporation's 
paying  something  toward  the  cost  of  the  sewer,  if  a  branch 
should  be  so  constructed  as  to  intercept  the  water  spoken 
of.  Subsequent  to  the  adoption  of  the  modification,  and 
before  the  letting  of  the  contract,  said  corporation  entered 
into  a  formal  agreement  with  the  board,  which  agreement 
was  ratified  by  the  city,  that  said  cemetery  corporation 
would  "pay  to  and  reimburse  the  city  of  Indianapolis  the 
cost  of  such  construction  to  the  extent  of  forty-four  per 
cent  of  the  seventy-six  per  cent  of  the  cost  of  such  construc- 
tion determined  by  said  board  of  public  works,  to  be  as- 
sessed and  calculated  as  and  for  the  sewer  as  a  district 
sewer."  Said  cemetery  corporation  had  at  that  time  in 
contemplation  the  construction  of  an  extensive  sewerage 
system  within  its  own  property,  and  the  contract  provided 
that  the  branch  should  be  connected  with  its  lands.  Under 
this  agreement  said  corporation  contributed  $23,138.89. 
The  evidence  does  not  show  whether  the  city  of  Indian- 
apolis was  assessed,  or  what  was  done  with  this  money,  but 
we  infer  that  said  payment  was  deducted  from  the  cost  of 
construction,  and  that  the  balance  was  assessed  against  the 
owners  of  lots  and  parcels  of  land  in  the  assessment  dis- 
trict. There  seems  to  have  been  no  formal  finding,  aside 
from  the  readoption  of  the  map,  that  the  district  was  prop- 
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erly  bounded,  and  there  was  no  finding  that  the  special 
benefits  to  property  within  the  district  and  the  benefits  to 
the  city  would  equal  the  estimated  cost  of  constructing 
the  sewer  provided  for  in  the  modified  resolution.  No 
further  statement  of  the  proceedings  of  the  board  appears 
to  be  necessary.  Appellant  had  actual  notice  of  the  steps 
taken  to  build  the  sewer,  as  early  as  the  date  of  the  letting 
of  the  contract.  On  that  day  she  notified  appellee  that  the 
proceedings  were  not  in  accordance  with  law,  and  that  she 
would  contest  the  assessment. 

The  first  contention  of  appellant's  counsel  is  that  the 
assessment  is  void  because  of  the  modification  of  the  orig- 
inal resolution.     Section  one  of  the  act  of  1901 

5.  (Acts  1901,  p.  608,  §e3859b  Burns  1901)  provides 
that  after  the  original  hearing  "the  said  original 

resolution  may  be  rescinded,  confirmed  or  modified."  The 
first  definition  given  by  the  Encyclopaedic  Dictionary  of 
the  transitive  verb  "modify"  is:  "To  change  or  alter  the 
external  qualities  or  accidents  of  anything;  to  vary,  to 
alter;  to  give  a  new  form,  character,  force,  or  appearance 
to."  There  is  nothing  in  the  statute  to  limit  this  right 
of  modification  to  a  change  in  the  external  boun- 

6.  daries  of  the  drainage  area,  or  to  the  immediate 
details  of  the  proposed  work.     In  the  absence  of 

anything  to  the  contrary  in  the  statute,  it  might  well  be 
affirmed  that  the  right  to  make  modifications  in  the  pro- 
posed work  would  be  an  incident  of  the  general  grant  of 
the  right  to  make  such  improvements.  Board,  etc,  v.  Gib- 
son (1902),  158  Ind.  471.  At  least  it  could  not  be  said 
that  the  making  of  such  a  change  would  render  the 

7.  board  destitute  of  jurisdiction.     It  appears  to  us 
that  the  general  purpose  of  the  lawmaking  power 

was  to  afford  the  board  some  latitude  of  discretion  in  re- 
spect to  a  determination  of  any  matter  which  could  fairly 
be  said  to  be  related  to  the  principal  work,  or  which  would 
more  justly  distribute  the  burden  thereof.     The  change 
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which  was  made  in  this  instance  had  an  immediate  relation 
to  the  drainage  area,  it  was  connected  with  the  principal 
work,  and  was  so  far  subsidiary  to  it  that,  according  to  the 
estimate,  it  added  bnt  about  one-seventh  to  the  cost. 
Power  must  be  reposed  somewhere,  and  in  this  instance 
it  has  been  vested  in  the  municipal  authorities.     If 

8.  we  should  undertake  to  say  that  in  this  case  they 
had  overstepped  their  power,  exercised  under  an 

authority  as  elastic  as  would  be  implied  from  the  grant  of 
a  right  to  modify,  there  could  be  no  certainty  about  such 
matters,  with  reference  to  how  far  the  officers  could  go, 
and  a  grant  of  authority  to  exercise  discretion  in  connec- 
tion with  proceedings  designed  to  be  for  public  purposes, 
and  intended  to  be  to  a  considerable  extent  summary, 
would  become,  instead  of  an  element  of  practicability,  a 
most  fruitful  source  of  litigation.  It  is  further  to  be 
recollected,  as  the  Supreme  Court  of  the  United  States  has 
had  occasion  to  point  out  (Hibben  v.  Smith  [1903],  191 
U.  S.  310,  24  Sup.  Ct  88,  48  L.  Ed.  195),  that  assess- 
ments for  public  improvements,  under  the  practice  as  it 
exists  in  Indiana,  are  in  the  nature  of  judgments.  When, 
therefore,  we  have  before  us  a  case  like  this,  in  which  the 
validity  of  an  assessment  is  collaterally  questioned,  and 
it  can  really  be  said  that  the  extent  of  the  power  has  been 
left  so  elastic  as  to  call  upon  the  tribunal  to  determine  its 
authority  in  a  particular  instance,  we  are  of  opinion  that,  so 
long  as  there  remains  color  of  authority  to  proceed,  the 
decision  of  such  tribunal  upon  the  extent  of  the  power  to 
modify  is  so  far  of  a  jurisdictional  nature  that  the  courts 
are  not  at  liberty,  in  the  absence  of  fraud,  to  overthrow  the 
decision  on  collateral  attack. 

Appellant  assigns  as  a  reason  for  a  narrower  construc- 
tion  of   the    word    "modify"    that,    notwithstanding    the 
statute,  she  was  entitled,  as  of  right,  to  a  hearing, 

9.  after  the  modification  was  made,  on  the  character 
of  the  work  proposed.     There  is  no  merit  in  this 
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claim.  Ample  provision  is  made  by  the  act  under  which 
the  assessment  was  made  (Acts  1901,  p.  608,  §1,  §3859b 
Bums  1901),  for  a  final  hearing  upon  all  questions  which 
are  so  far  of  a  judicial  nature  as  to  require  that  there 
should  be  a  hearing  before  the  lien  is  established.  The 
right  to  provide  drainage  for  the  benefit  of  a  locality  rests 
in  the  police  power  of  the  State,  and  the  exertion 

10.  of  the  authority  involves  an  exercise  of  the  power 
of  taxation.     The  legislature  may  by  law  provide 

for  drainage,  and  for  the  creation  of  drainage  districts  or 
areas,  and,  when  the  power  is  so  exerted,  it  is  essentially 
of  a  legislative  nature,  the  propriety  of  which  can  seldom 
be  reviewed  by  the  courts.  Instead  of  making  definite 
provision  on  the  subject,  the  legislature,  being  unable  to 
inquire  into  the  merits  of  each  case  for  itself,  may  entrust 
this  duty,  under  the  general  rules,  to  a  local  body,  and  in 
such  case  the  local  tribunal,  although  its  action  in  the  prem- 
ises is  in  its  nature  administrative  rather  than  legisla- 
tive {Blue  V.  Beach  [1900],  155  Ind.  121,  50  L;  R.  A. 
64,  80  Am.  St.  195;  Isenliour  v.  State  [1901],  157  Ind. 
517,  87  Am.  St.  228),  nevertheless  at  certain  stages  exer- 
cises a  power  of  government  not  judicial  in  its  nature,  and 
it  is  therefore  competent  for  the  legislative  authority  to 
devise  a  scheme  for  the  accomplishment  of  drainage 

11.  which  makes  no  provision  for  a  hearing  upon  the 
necessity  of  the  work  or  the  proper  bounding  of  the 

district  in  which  special  assessments  are  to  be  levied.  This 
question  was  set  at  rest  by  French  v.  Barber  Asphalt  Pav. 
Co.  (1901),  181  U.  S.  324,  21  Sup.  Ct.  625,  45  L.  Ed. 
879.  But  we  may  further  cite,  Spencer  v.  Merchant 
(1888),  125  U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed.  736 ;  Paul- 
son v.  City  of  Portland  (1893),  149  U.  S.  30,  13  Sup.  Ct. 
750,  37  L.  Ed.  637 ;  Fallbrooh  Irrigation  District  v.  Brad- 
ley (1896),  164  U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369; 
Quill  V.  City  of  Indianapolis  (1890),  124  Ind.  292,  7  L. 
R.  A.  681;  Barber  Asphalt  Pav.  Co,  v.  Edgerton  (1890)^ 
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125  Ind.  455;  Gibson  v.  Board,  etc.  (1891),  128  Ind.  65, 
11  L.  R.  A.  835;  Swain  v.  Fulmer  (1893),  135  Ind.  8; 
Hughes  v.  Parker  (1897),  148  Ind.  692;  Pittsburgh,  etc., 
li.  Co.  V.  Fish  (1902),  158  Ind.  525;  Brown  v.  Central 
Bermudez  Co.  (1904),  162  Ind.  452;  Voris  v.  Pittsburg 
Plate  Glass  Co.  (1904),  163  Ind.  599;  Spaulding  v.  Mott 
(1906),  167  Ind.  68.  It  therefore  appears  to  us  that 
it  was  lawful  for  the  board,  after  the  general  hear- 

12.  ing  provided  for  by  statute  was  had,  to  modify  the 
resolution  by  adding  a  branch  to  the  proposed  work. 

We  do  not  regard  it  as  necessary,  in  view  of  the  disposi- 
tion which  must  be  made  of  this  case,  to  pass  upon  the  suf- 
ficiency of  the  original  notice  to  give  jurisdiction  over  the 
person  of  appellant,  or  to  determine  whether  the  giving 
of  such  notice  was  essential  to  the  validity  of  the  pro- 
ceedings. 

There  is  nothing  in  the  objection  that  the  modified  reso- 
lution called  for  the  building  of  a  sewer  along  the  line  of 
a  proposed  street.     The  board  possessed  authority 

13.  to  open  streets,  and  to  obtain  a  right  of  way  for  the 
sewer,  and  the  mere  fact  that  it  adopted  the  resolu- 
tion before  the  street  was  opened  was,  at  the  most,  but  an 
irregularity,  of  which  no  property  owner  can  complain,  it 
being  admitted  that  the  street  was  regularly  opened  before 
the  final  hearing. 

We    next    take    up    the    agreement   with    Crown    Hill 
Cemetery  corporation  to  pay  a  certain  portion  of  the  ex- 
pense.    By  section  five  of  the  acts  of  1901   (Acts 

14.  1901,  p.  608,  §3859f  Bums  1901),  the  legislature 
has  directed  that  lots  or  parcels  of  land,  held,  used, 

or  occupied  for  cemetery  purposes  shall  not  be  assessed  for 
the  construction  of  sewers  or  drains,  but  that  so  much  of 
the  cost  of  a  sewer  or  drain  as  would  be  assossible  against 
such  lots  or  parcels  of  land,  if  not  so  held,  shall  be  assessed 
against  such  city  and  shall  be  paid  by  it.  Assuming,  as  in 
justice  to  appellant  we  ought  to,  that  the  agreement  we  have 
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spoken  of  practically  had  the  effect  of  bringing  Crown  Hill 
Cemetery  into  the  assessment  district,  it  will  be  perceived 
that  the  effect  of  the  statute  last  referred  to  was  to  charge 
the  city  with  all  benefits  which  would  have  been  properly 
chargeable  to  Crown  Hill  Cexnetery,  had  the  property  not 
been  held  as  a  cemetery. 

The  agreement  in  question  did  not  obligate  the  board  to 

do  anything  more  than  to  connect  the  branch  with  the 

Crown  Hill  Cemetery  system  at  the  center  of  Thirty- 

15.  second  street,  and,  while  we  doubt  the  propriety  of 
the  board's  accepting  stipulations  on  behalf  of  the 

city  as  to  the  contributions  third  parties  will  make  in  the 
event  a  work  already  ordered  is  completed,  yet,  in  view  of 
the  fact  that  there  is  no  evidence  of  any  purpose  on  the 
part  of  the  board  to  do  aught  that  would  be  calculated  to 
prejudice  the  interests  of  anyone,  and  as  the  tribunal  still 
retained  a  free  hand  to  fix  assessments  as  the  circumstances 
required,  we  are  of  opinion  that  the  making  of  the  agree- 
ment did  not  render  the  prior  resolution  invalid. 

It  was  not  necessary  to  transfer  the  proceedings  to  the 

circuit  court  to  warrant  an  assessment  against  the  city  on 

account  of  benefits  to  outlying  cemetery  property. 

16.  Provision  is  made  by  statute  (§3859e  Burns  1901, 
Acts  1901,  p.  608,  §4)  whereby  the  board  is  au- 
thorized to  expend  appropriated  money  up  to  $500  in  pay- 
ment of  city  benefits,  and  beyond  that  the  contractor  must 
depend  upon  the  enactment  of  ail  ordinance  carrying  a 
special  appropriation.  These  provisions  appear  to  us  to 
be  somewhat  administrative  in  character,  and,  as  in  a  sense 
the  board  is  acting  on  behalf  of  the  city,  we  are  of  opinion 
that  no  independent  steps  are  required  to  be  taken  in  the 
circuit  court  to  obtain  jurisdiction  of  the  city  to  assess  it 
for  cemetery  benefits,  it  being  already  subject  to  assessment 
for  general  benefits. 

We  now  approach  a  far  more  serious  question,  namely, 
as  to  the  omission  of  the  board  to  enter  a  finding  concerning 
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benefits  after  the  order  for  the  construction  of  the 

17.  branch.     Section  one  of  the  act  of  1901  (Acts  1901, 
p.   608,  §3859b  Bums  1901)   provides:     "If  the 

board  shall  decide  after  such  hearing  that  the  area  or  dis- 
trict to  be  drained  is  properly  bounded,  that  the  special 
benefits  to  the  property  within  such  district  or  area,  and 
the  benefits,  if  any,  to  the  said  city  will  be  equal  to  the 
estimated  cost  of  the  improvement  as  aforesaid,  such  find- 
ing shall  be  entered  of  record,  and  shall  be  final  and  con- 
clusive on  all  parties,  and  the  said  resolution  shall  be 
confirmed  or* modified;  but  if  it  be  decided  by  the  board, 
after  such  hearing,  that  the  benefits  as  aforesaid  will  not 
equal  such  estimated  cost,  then  said  board  shall  proceed  no 
further  with  such  improvement  under  said  resolution." 
It  is  also  to  be  noted  that  by  the  same  section  the  board  is 
prohibited  from  letting  a  contract  in  excess  of  the  estimate. 
These  provisions,  as  we  have  seen,  were  disregarded  by  the 
board. 

Many  general  observations  are  to  be  found  in  cases  of 
this  character  concerning  jurisdictional  defects  and  irregu- 
larities, but  perhaps  no  more  perspicuous  discussion 

18.  of  the  subject  is  to  be  found  than  is  contained  in 
Wilson  V.  Simmons  (1896),  89  Me.  242,  254,  36 

Atl.  380.  It  was  there  said :  "It  is  .undoubtedly  true  that 
in  the  exercise  of  the  power  of  eminent  domain  delegated  to 
them  by  the  legislature,  municipal  corporations  should  be 
held  not  only  to  a  strict  compliance  with  all  prerequisite 
conditions  and  limitations  for  its  exercise,  but  also  to  an 
observance  of  all  substantial  provisions  respecting  the  mode 
of  procedure  which  were  prescribed  and  intended  for  the 
protection  of  the  citizen  and  to  prevent  a  sacrifice  of  his 
property.  If  there  be  an  omission  of  any  of  the  essential 
jurisdictional  requisites,  the  proceedings  will  be  void.  If, 
however,  the  defect  is  not  so  radical  as  to  deprive  the 
council  of  jurisdiction,  but  is  only  a  deviation  from  certain 
minor  provisions,  designed  to  secure  method  and  conven- 
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ience  in  the  procedure,  it  may  properly  be  termed  an  irreg- 
ularity only ;  and  if  the  rights  of  the  landowner  would  not 
be  injuriously  affected  thereby,  it  wiU  not  vitiate  the  pro- 
ceedings. 2  Dillon,  Mun.  Corp.  (3d  ed.),  §§604,  606; 
Black,  Interp.  of  Laws,  340,  and  cases  cited.  The  distinc- 
tion is  expressively  stated  by  Chief  Justice  Peters  in  Cob- 
hossce  Nat.  Bank  v.  Rich  [1889],  81  Me.  164,  16  Atl.  506: 
*Ccuerally  speaking,  it  is  the  difference  between  substance 
and  form,  between  void  and  voidable,  or  between  void 
action  and  imperfect  action.  Error  or  nullity  goes  to  the 
foundations,  and  discovers  that  the  proceedings  have  noth- 
ing to  stand  upon,  while  irregularity  denotes  that  the  court 
was  acting  within  its  jurisdiction,  but  failed  to  consummate 
its  work  in  all  respects  according  to  the  required  forms. 
The  one  applies  to  matters  which  are  contrary  to  law,  the 
other  to  matters  which  are  contrary  to  the  practice  author- 
ized by  the  law.  One  relates  more  to  the  act,  the  other  to 
the  manner  of  it.  It  may  be  stated  as  a  general  rule,  that 
in  doubtful  cases  the  courts  incline  to  treat  defects  in  legal 
proceedings  as  irregularities  rather  than  as  nullities.'  It 
may  be  added  that,  in  the  class  of  cases  to  which  the  one  at 
bar  belongs,  if  the  defect  is  not  plainly  jurisdictional  but 
relates  to  form  rather  than  substance,  the  question  whether 
it  shall  be  deemed  an  irregularity  or  render  action  a  nullity 
must  be  determined  mainly  by  considerations  of  justice 
towards  the  parties  to  be  affected." 

It  is  thoroughly  settled  that  irregularities  will  not  vitiate 
an  assessment  on  collateral  attack,  and  this  doctrine  has 

even  been  extended  to  irregularities  in  what  has 
19.     been  termed  the  acquiring  of  jurisdiction.     Ross  v. 

StacJchouse  (1888),  114  Ind.  200;  McEneney  v. 
Toivn  of  Sullivan  (1890),  125  Ind.  407;  Barber  Asphalt 
Pav.  Co.  V.  Edgertouy  supra;  Hibben  v.  Smith  (1902), 
15.S  Ind.  206;  Brown  v.  Central  Bermvdez  Co.,  supra. 
Some  confusion  as  respects  the  matter  of  jurisdiction  or 
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power  has  grown  out  of  the  failure  to  consider  the 

20.  nature  of  the  authority  under  which  local  assessing 
tribunals  proceed.  Jurisdiction  of  the  subject- 
matter  of  assessments  flows  from  the  law,  and  is  a  thing 
wholly  independent  of  power  in  the  particular  instance. 
In  the  carrying  out  of  the  granted  authority  the  tribunal 
exercises  governmental  power  in  some  particulars,  as  in 

determining  upon  the  necessity   of  the  work;   in 

21.  others  it  exerts  its  business  authority;  while  in  still 
other  matters,  which  can  really  be  said  to  involve 

the  power  to  decide,  its  action,  so  far  as  collateral  attack 
is  concerned,  involves  the  ordinary  consequences  of  juris- 
diction asserted.     Now,  it  is  obvious  that  in  the  taking  of 
those  steps  which  cannot  be  said  to  involve  an  exer- 

22.  cise  of  the  power  to  decide,  the  effect  of  the  omis- 
sion to  observe  a  provision  of  the  statute  depends 

upon  whether  the  particular  provision  has  to  do  with  or- 
derly methods  in  the  transaction  of  the  business,  or  whether 
it  was  placed  in  the  statute  as  a  check  upon  the  power  of 
the  tribunal.  It  is  the  latter  class  of  provisions  which  the 
cases  term  jurisdictional.  When  we  consider  the  language 
of  the  statute  and  the  nature  of  the  omission  which  is  here 
involved,  there  is  no  question  but  that  we  have  before  us 
a  case  in  which  there  has  been  a  neglect  to  observe  what  is 
jurisdictional.  Under  the  act  before  us  the  lawmaking 
power,  instead  of  exerting  its  own  authority  to  provide 
by  law  for  the  improvement  and  the  creation  of  the  taxing 
district,  has  granted  to  the  board  these  elements  of  govern- 
mental power,  but  the  grant  of  authority  has  been  hedged 
about  by  provisions  which  relate  to  matters  of  funda- 
mental right,  and  the  very  authority  has  attached  to  it 
what  is  in  form  a  condition  precedent  The  whole  idea 
of  local  assessments  goes  upon  the  theory  of  com- 

23.  mensurate  benefits  received,  either  actual  or  con- 
clusively presumed  from  the  exercise  of  the  author- 
ity.    French  v.   Barber  Asphalt  Pav.   Co.,  supra;  Fall- 
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brook  Irrigation  District  v.  Bradley  (1896),  164  U.  S. 
112,  17  Sup.  Ct.  56,  41  L.  Ed.  369;  Paulson  v.  City 
of  Portland,  supra;  2  Cooley,  Taxation  (3d  ed.),  1163. 
To  proceed  upon  any  other  theory  would  be  to  coun- 
tenance the  view  that  the  taking  may  be  lawful  although 
the  as8essment  is  but  a  disguised  form  of  confiscation.  It 
does  not  therefore  admit  of  question  that  the  provisions  of 
the  statute  concerning  the  entering  of  findings  as  to 

24.  the  bounding  of  the  district,  and  as  to  the  benefits 
being  equal  to  the  estimated  cost,  are  in  the  clearest 

degree  mandatory.  They,  in  many  instances,  constitute 
the  only  check  which  the  taxpayer  has  against  the  exercise 
of  arbitrary  and  oppressive  power  in  those  particulars. 
When  a  record  is  presented  in  which  it  appears  that  the 
board  has  utterly  failed  to  observe  these  fundamental  re- 
quirements, it  must  be  affirmed  that  there  is  a  want  of 
power  to  fix  an  assessment  Miller  v.  City  of  Amsterdam 
(1896),  149  N.  Y.  288,  43  K  E.  632.  It  is  plain  that 
such  findings,  where  required  to  be  made  in  writing,  must 
be  entered  by  the  tribunal.     Poillon  v.  Mayor,  etc. 

25.  (1900),  65  K  J.  L.  538,  47  Atl.  439;  John  v. 
Connell   (1902),   64  Neb.   233,   89   N.   W.   806; 

Stebbins  v.  Kay  (1890),  123  N.  Y.  31,  25  N.  E.  207. 
It  was  said  in  the  latter  case:  "The  legislature  desired 
the  commissioners  to  make  a  solemn  declaration  that  they 
had  done  their  duty.  *  *  *  We  think  that  the  prop- 
erty owner  had  the  right  to  demand  the  certificate  and  the 
whole  thereof,  and  it  is  no  answer  to  say  that  an  officer  is 
presumed  to  have  done  his  duty." 

But  it  is  argued  by  counsel  for  appellee  that  inasmuch 

as  Crown  Hill  Cemetery  contributed  more  than  $23,000  to 

the  cost  of  the  sewer,  and  as  but  about  $13,000  was 

26.  added  to  the  original  estimate,  after  the  branch  was 
determined  upon,  it  affirmatively  appears  that  the 

property  owners  were  in  fact  benefited  by  the  arrangement. 
This  proposition  has  a  veneer  of  plausibility  upon  it  which 
makes  it  quite  calculated  to  deceive  at  first  thought,  but  we 
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are  persuaded  that  the  idea  is  thoroughly  sophistical. 
The  board  has  power  in  drainage  eases  conclusively  to  set- 
tle the  question  of  the  extent  of  benefits  in  the  district,  for 
the  purpose  of  ordering  the  work,  when  it  is  acting  within 
the  law,  but  we  cannot  indulge  such  an  intendment  in  its 
favor  when  it  neglects  so  to  proceed.  The  project  of  build- 
ing the  originally  proposed  sewer  was  essentially  more 
limited.  We  cannot  even  conjecture  how  much  it  actually 
would  have  cost  to  execute  it,  or  what  would  have 
been  the  relative  cost  of  the  main  sewer  as  com- 
pared with  the  branch.  We  do  not  know  how 
much  the  city  ought  to  be,  or  would  have  been, 
assessed  on  account  of  general  benefits  had  the  project 
remained  as  at  first  proposed.  Since  the  lawmaking  power 
has  vested  the  authority  to  determine  benefits  and  damages 
in  the  local  authorities,  and  not  in  the  courts,  how  can  we 
know,  or  how  could  a  court  try  the  question,  whether  the 
supposed  advantage  was  really  a  net  gain  to  the  property 
owners  ?  Questions  as  to  the  capacity  of  the  sewer  if  con- 
nected with  another  sewerage  system  above,  of  water  back- 
ing into  basements  in  the  drainage  area  in  times  of  flood, 
and  as  to  the  obstruction  of  the  sewer  by  silt  flowing  into  it 
from  the  upper  lands,  are  among  the  questions  which  ob- 
trude themselves  as  matters  which  the  courts  are  not  au- 
thorized to  try  in  this  kind  of  a  case,  but  which  must 
necessarily  be  considered  in  determining  whether  the  ben- 
efits to  the  district  will  equal  the  cost  of  construction. 
Another  consideration  with  reference  to  Crown  Hill  Cem- 
etery^s  contribution  to  the  cost  of  the  sewer  is  whether  wo 
ought  to  count  its  contribution  as  of  advantage  to  the  prop- 
erty owners  subject  to  be  assessed,  when  we  have  no  knowl- 
edge as  to  whether  the  board  treated  such  property  as  within 
or  without  the  drainage  territory  for  the  purpose  of  deter- 
mining the  extent  of  benefits  which  the  city  should  pay  on 
account  of  the  drainage  of  said  cemetery.  If  the  amount 
which  Crown  TTill  Cemetery  paid  is  to  be  used  as  the  basis 
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of  an  argument  wherewith  to  meet  the  objections  of  the 
property  owners,  may  they  not,  without  departure  from  their 
original  objection — ^that  the  benefits  to  the  district  have  not 
been  found  to  equal  the  cost — ^make  reply  that  if  the  drain- 
age of  Crown  Hill  Cemetery  is  really  an  integral  part  of  this 
drainage  plan,  thus  rendering  the  city  liable,  the  territory 
should  have  been  brought  in,  so  that  all  questions  concerning 
what  is  essentially  one  project  could  have  been  settled,  and 
the  benefits  and  damages  placed  where  they  belong? 
A  defect  in  the  proceedings  as  to  another  person  would  not, 
under  the  statute,  constitute  a  defense,  but  where  there  is 
a  failure  to  find  a  jurisdictional  fact,  and  the  proceedings 
are  so  mixed  up  with  an  extraterritorial  scheme  of  drainage 
that  we  cannot  be  sure  that  the  property  owner  whose  as- 
sessment is  sought  to  be  foreclosed  has  in  nowise  suffered, 
the  proceeding  cannot  be  upheld.  Indeed,  we  may  say  of 
such  a  record  as  this  case  involves  that,  unless  we  were 
prepared  conclusively  to  presume  that  the  local  authorities 
could  do  no  wrong,  we  do  not  perceive  how  the  proceedings 
in  this  case  could  be  upheld. 

Counsel  for  appellee  contend  that  because  appellant  did 

not  enjoin  the  making  of  the  improvement  she  should  be 

treated  as  estopped.     This  court  has  never  intimated 

27.  that  a  failure  to  take  steps  to  arrest  the  improvement 
would  preclude  the  making  of  a  defense  where  the 

defect  consisted  of  more  than  an  irregularity.     The  cases 

cited  by  counsel,  to  the  effect  that  a  landowner,  who  has 

stood  by  without  objection  while  his  property  was 

28.  being  improved,  may  be  denied  an  injunction  to 
prevent  the  enforcement  of  the  assessment,  rest  on 

entirely  different  grounds,  since  nothing  but  conscience, 
good  faith,  and  reasonable  diligence  can  call  the  powers  of  a 
court  of  equity  into  activity,  and  where  these  are  wanting 
the  court  is  passive  and  docs  nothing.  Smith  v.  Clay 
riYOO),  Ambl.  045;  Ryason  v.  Dunhm  (1005),  164  Ind. 
85.     In  the  circumstances  mentioned,  the  failure  to  make 
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objection,  as  against  a  contractor  who  was  acting  in  good 
faith  and  under  color  of  law,  might  be  treated  as  an  acqui- 
escence in  what  had  been  done.  Ryason  v.  Dunten,  supra; 
Matthews  v.  Murchisan  (1893),  17  Fed.  760;  1  Cyc.  Law 
&  Proc.,  630.  An  acquiescence  is  tantamount  to  assent, 
and  might  even  cut  off  a  defense.  But  where  the  omission 
in  a  public  improvement  proceeding  is  jurisdictional,  and, 
instead  of  standing  by,  the  landowner  gives  timely 

29.  notice  to  the  contractor  that  he  will  contest  the  as- 
sessment if  the  improvement  is  made,  it  would  be 

flying  in  the  face  of  principle  to  deny  to  him  the  right  to 
urge  by  way  of  defense  that  his  property  was  being  taken 
from  him  in  defiance  of  those  provisions  of  the  statute 
which  were  really  intended  as  limitations  upon  the  power 
of  the  assessing  tribunal.  We  have  found  no  case  which 
questions  this  view  of  the  law;  but  many  are  the  implied 
holdings  and  intimations  to  the  contrary.  As  was  said  by 
the  supreme  court  of  Kansas,  where  property  owners  had 
served  due  notice  upon  the  officers  and  contractor:  "This 
is  as  far  as  the  law  requires  them  to  go.  It  did  not  demand 
that  they  institute  a  litigation  to  keep  the  city  from  im- 
proving their  property."  Keys  y.  City  of  Neodesha  (1902), 
64  Kan.  681,  68  Pac.  625.  So  we  find  it  stated  in  25  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  120i6:  "l^o  estoppel  can 
arise,  of  course,  where  the  property  owner  does  not  acqui- 
esce in  the  construction  of  the  improvement,  but,  on  the 
contrary,  enters  his  protest  thereto." 

In  State  v.  Mayor,  etc.  (1899),  63  N.  J.  L.  202,  42  Atl. 
773,  the  court  held  that  under  the  statute  of  New  Jersey 
the  delay  of  the  property  owner  to  bring  suit  to  enjoin  the 
enforcement  of  a  street  assessment  should  not  be  treated  as 
laches,  as  "upon  a  reassessment,  justice  can  be  done  both  to 
the  city  and  the  landowner."  And  so  here  it  appears  that 
there  can  scarcely  be  a  basis  for  estoppel  in  any 

30.  event,  since  the  statute  upon  which  appellee  bases 
his  suit  (§3859e  Bums  1901,  Acts  1901,  p.  608, 
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§4)  provides  for  the  remedying  of  defects  by  supplementary 
proceedings  of  the  character  described  in  the  act,  to  "cor- 
rect or  supply'*  (oiir  italics)  such  defects.  The  validity  of 
such  enactments  does  not  admit  of  question.  Spencer  v. 
Merchant  (1888),  126  U.  S.  345,  8  Sup.  Ct.  921,  31  L. 
Ed.  763;  Lombard  v.  West  Chicago  Park  Com.  (1901), 
181  U.  S.  33,  21  Sup.  Ot  507,  45  L.  Ed.  731 ;  Duniway  v. 
Portland  (1905),  47  Ore.  103,  81  Pac.  945,  and  cases 
cited;  People,  ex  rel,  v.  City  of  Pontiac  (1900),  185  111. 
437,  56  N.  E.  1114;  Byramv.  City  of  Detroit  (1883),  50 
Mich.  56,  12  N.  W.  912,  14  N.  W.  698;  Heath  v.  McCrea 
(1898),  20  Wash.  342,  55  Pac.  432;  2  Dillon,  Mun.  Corp. 
(4th  ed.),  §814.  And  see  Osbom  v.  Maxinhuchee,  etc, 
Co.  (1900),  154  Ind.  101.  Such  statutes  have  been  held  to 
extend  to  jurisdictional  matters.  State,  ex  rel,,  v.  District 
Court,  etc.  (1905),  95  Minn.  183,  103  N.  W.  881;  State, 
ex  rel.,  v.  District  Court,  etc.  (1906),  97  Minn.  147,  106 
K  W.  306;  State,  ex  rel.,  v.  District  Court,  etc.  (1905), 
95  Minn.  503, 104  N.  W.  553.  They  are  clearly  provisions 
of  a  remedial  nature,  since  in  ordinary  circumstances  their 
operation  is  to  compel  persons  whose  property  has  been  en- 
hanced in  value  by  public  improvements,  and  who  ought  in 
morals  and  justice  to  contribute  to  the  cost,  to  bear  their 
fair  share  thereof.  Duniway  v.  City  of  Portland,  supra. 
As  stated  in  Cooley,  Taxation  (2d  ed.),  310:  "The  reas- 
sessment will  be  for  the  purpose  merely  of  enforcing  against 
him  a  duty  which  he  was  likely  to  evade,  by  reason  of  the 
non-feasances  or  misfeasences  of  the  officers  who  ought  to 
have  enforced  it ;  and  as  the  new  proceeding  will  give  him 
the  same  opportunity  of  being  heard  that  is  givep  in  other 
cases,  and  will  be  conducted  on  principles  that  operate  gen- 
erally, he  has  no  reasonable  ground  of  complaint."  See, 
also,  Cooley,  Taxation  (2d  ed.),  496. 

It  appears  to  us  that,  prima  facie,  appellee  has  an  adequate 
remedy  to  recover  the  amount  he  may  be  justly  and  legally 
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entitled  to  from  appellant,  by  having  the  board,  af- 

31.     ter  due  notice,  take  the  various  steps  required  by 

law,  80  far  as  existing  conditions  may  permit,  but 

in  any  event  the  evidence  in  this  case  did  not  warrant  a 

decree  of  foreclosure. 

Judgment  reversed,  with  a  direction  to  sustain  appel- 
lant's motion  for  a  new  trial. 


West  v.  State,  ex  rel.  Benedict,  Prosecuting 
Attorney. 

[No.  20,905.    Piled  January  31,  1907.] 

1.  Taxation. — Delinquencies. — Collection, — Remedies, — Statutes. 
— ^The  legal  remedies  referred  to  in  §8571  Bums  1905,  Acts 
1903,  p.  49,  §21,  for  the  collection  of  delinquent  taxes,  are  the 
existing,  appropriate  legal  remedies  for  the  collection  of  debts, 
p.  80. 

2.  Statutes. — Construction. — Supplementary  Proceedings. — Ex- 
ecutions.— The  statute  (§827  Bums  1901,  §815  R.  S.  1881)  pro- 
viding for  proceedings  supplementary  to  execution,  being  in 
derogation  of  the  common  law,  is  strictly  construed,  and  the 
plaintiff  must  bring  himself  strictly  within  its  terms,    p.  80. 

3.  Execution. — Supplementary  Proceedings. — Requirements  of. 
— ^A  proceeding  supplementary  to  execution  cannot  be  main- 
tained under  §827  Bums  1905,  §815  R.  S.  1881,  without  first 
procuring  a  judgment  against  defendant  and  a  return  of  an 
execution  thereon  showing  no  property,    p.  81. 

4.  Judgment. — What  is. — ^A  Judgment  imports  the  final  sentence 
or  decision  of  a  court  of  law,  wherein  the  rights  of  the  parties 
therein  are  judicially  determined,    p.  81. 

5.  Same.  —  Collateral  Attack.  —  Supplem,entary  Proceedings. — 
Defoidant,  in  supplementary  proceedings,  cannot  question  the 
judgment  on  which  such  proceedings  are  founded,    p.  81. 

6.  Appeal. — Complaint. — Change  of  Theory. — ^The  plaintiff  will 
not  be  permitted,  on  appeal,  to  change  the  theory  of  his  com- 
plaint,   p.  81. 

From  Superior  Court  of  Marion  County  (71,615)  ;  John 
L.  McMaster,  Judge. 
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Supplementary  proceedings  by  the  State  of  Indiana,  on 
relation  of  Charles  P.  Benedict,  as  prosecuting  attorney, 
against  Henry  H.  West.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed, 

James  P.  Boyle,  for  appellant. 

Charles  P.  Benedict  and  Morton  S.  Hawkins,  for  appel- 
lee. 

IIadley,  J. — Acting  under  §153  of  the  tax  law  of  1891 
as  amended  by  the  act  of  1903  (Acts  1903,  p.  49,  §21, 
§8571  Burns  1905),  the  treasurer  of  Marion  county  made 
a  special  return,  in  effect,  that  appellant  was  delinquent  in 
the  payment  of  his  taxes,  and  that  he,  the  treasurer,  had 
made  diligent  search  in  Marion  county  for  property  of  ap- 
pellant, and  was  unable  to  find  any  upon  which  to  levy  for 
the  payment  of  such  delinquent  taxes,  and  that  he  had  rea- 
son to  believe  that  appellant  had  money,  effects  or  other 
property  in  his  possession,  or  on  deposit,  that  should  be 
subjected  to  the  payment  of  such  taxes,  and  made  known 
such  facts  to  the  prosecuting  attorney.  Whereupon  the  re- 
lator commenced  this  action  under  §827  Bums  1901,  §815 
R.  S.  1881,  as  a  proceeding  supplemental  to  execution. 
The  complaint  avers  that  after  the  third  Monday  in  April, 
1905,  the  treasurer  of  Marion  county  caused  a  list  of  de- 
linquent taxpayers  of  said  county  to  be  made,  with  the 
amount  due  from  each,  which  list  was  certified  by  the  audi- 
tor to  be  correct,  and  upon  which  list  appeared  the  name 
of  appellant,  and  $8.04,  the  amount  of  taxes,  interest  and 
costs  due  from  him;  that  the  treasurer  called  upon  the  ap- 
pellant and  made  demand  for  payment  of  said  delinquent 
taxes,  which  was  refused ;  that  appellant  was  a  resident  of, 
and  domiciled  in,  Marion  county  for  the  years  for  which 
said  taxes  accrued,  and  has  continued  to  be  such  resident; 
that  the  treasurer  made  special  return  of  the  demand,  re- 
fusal, search  for,  and  failure  to  find  any  property  in  Mar- 
ion county  upon  which  to  levy,  and  made  known  to  the  re- 
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lator  that  he  believed  that  appellant  has  money,  effects  or 
other  property  in  his  possession,  or  on  deposit,  that  can  be 
reached  by  some  remedy  known  to  the  law,  for  the  payment 
of  snch  delinquent  taxes.  Prayer  for  an  order  requiring 
the  defendant  to  appear  forthwith  before  the  court  to  an- 
swer as  to  any  property  he  may  have  in  Marion  county 
subject  to  levy  and  sale  for  delinquent  taxes,  and  to  turn 
over  to  the  treasurer  of  the  coimty  any  property  so  found, 
for  sale,  etc.  The  complaint  was  verified.  Upon  this 
complaint  the  court  made  an  order  that  the  defendant  be 
summoned  to  appear  forthwith  and  answer  as  to  his  prop- 
erty. The  defendant  appeared  by  counsel  and  moved  the 
court  to  strike  out  the  application  or  complaint.  The  mo- 
tion was  overruled,  and  then  he  filed  his  demurrer  to  the 
complaint  for  insufficiency  of  facts,  among  other  reasons. 
The  demurrer  was  overruled.  The  cause  was  then  sub- 
mitted upon  an  agreed  statement  of  facts,  which  shows  that 
defendant  owes  delinquent  taxes,  according  to  the  dupli- 
cate, amounting  to  $8.04,  principal,  interest  and  costs; 
that  he  is  a  resident  of  Marion  county,  and  was  such 
during  the  years  such  taxes  accrued;  that  defendant 
has  in  Marion  county  household  goods  and  other  effects  of 
less  value  than  $100,  and  these  he  has  concealed  from  levy 
for  such  delinquent  taxes.  Upon  the  agreed  facts  the  court 
ordered  the  defendant  to  turn  over  to  the  treasurer  his 
household  goods  and  effects  for  sale,  to  pay  such  taxes  and 
costs  and  a  docket  fee  of  $10  for  the  prosecuting  attorney. 
From  this  order  and  judgment  the  defendant  appeals. 

Among  other  errors  assigned  is  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint  Section  8571, 
supra,  provides  that  after  the  first  Monday  in  May  the 
county  treasurer  shall  cause  a  list  to  be  made  of  all  who 
owe  delinquent  taxes,  with  the  amount  due  from  each, 
which  list,  when  certified  as  correct  by  the  county  auditor, 
shall  have  the  force  and  effect  of  an  execution,  and  the 
treasurer  shall  make  demand  of  each  delinquent  for  pay- 
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ment  or  for  property,  and  upon  receiving  neither  he  shall 
make  a  special  return  as  to  each  of  such  delinquents  that  he 
had  made  diligent  search  in  the  county  for  personal  prop- 
erty, and  was  unable  to  find  any  upon  which  to  levy  for  the 
taxes  due,  "which  return  shall  be  prima  facie  evidence  of 
the  facts  therein  recited ;  and  the  treasurer  shall,  if  he  have 
reason  to  believe  that  such  delinquent  have  money,  effects, 
or  other  property  in  his  possession  or  on  deposit  that  can  be 
reached  by  any  remedy  known  to  the  law,  make  known  such 
facts  to  the  prosecuting  attorney,  who  shall  cause  such  pro- 
ceedings to  be  brought  as  will  secure  the  payment  of  such 
delinquency,  and  for  his  services  in  so  doing  shall  receive 
ten  per  cent  of  such  money  so  collected  and  a  docket  fee  of 
$10  to  be  taxed  as  costs  in  said  action  and  paid  out  of  the 
moneys  so  collected/' 

The  remedies  referred  to  in  the  above  statute,  that  may 

be  pursued  by  the  prosecuting  attorney,  are  the  existing 

and  appropriate  remedies.     In  this  case,  therefore, 

1.  we  are  only  called  upon  to  decide  whether,  under 
the  facts  disclosed,  the  prosecuting  attorney  is  en- 
titled to  proceed  against  appellant  under  §827,  supra,  as  an 
aid  to  execution. 

A  proceeding  supplementary  to  execution  being  a  sum- 
mary proceeding  created  by  statute,  and  in  derogation  of  the 
common  law,  must  be  strictly  construed.     "A  statu- 

2.  tory    remedy    or    proceeding,"    says    a    celebrated 
author,  "is  confined  to  the  very  case  provided  for 

and  extends  to  no  other.  It  cannot  be  enlarged  by  con- 
struction ;  nor  made  available  or  valid  except  on  the  statu- 
tory conditions,  that  is,  by  strictly  following  the  directions 
of  the  act."  1  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.), 
§565;  Board,  etc.,  v.  JarnecTce  (1905),  164  Ind.  658,  664; 
Harmlton  v.  Jones  (1890),  125  Ind.  176,  178;  Chicago, 
etc.,  B.  Co.  V.  Clover  (1902),  159  Ind.  166.  Nothing  can 
be  supplied  by  construction  or  intendment,  and  to  sustain 
this  action  we  must  finch  that  the  remedy  provided  by  §827, 
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supra,  supplementary  to  execution,  may  be  extended  to  the 
collection  of  delinquent  taxes  upon  the  return  by  the  treas- 
urer of  no  property  found,  in  perfect  accord  and  without 
violating  any  of  the  legal  principles,  or  the  terms  or  condi- 
tions on  which  the  right  of  the  proceeding,  under  said 
action,  rests. 

And  here  we   encounter   an   insurmountable   diflSculty, 

Before  a  party  may  proceed  under  §827,  supra,  he  must 

have  a  judgment,  an  execution  against  the  property 

3.  of  the  defendant  issued  to  the  sheriff  of  the  county, 
and  a  return  of  such  execution  by  the  sheriff  un- 
satisfied. 

A  judgment  implies  the  final  sentence  or  decision  reached 

by  a  court  of  competent  jurisdiction  in  the  due  course  of 

legal  proceedings,  wherein  the  rights  of  the  parties 

4.  have  been  judicially  settled,  and  is  conclusive  and 
incontestible  against  all  parties,  except  on  appeal, 

or  when  directly  attacked  as  provided  by  statute.     In  har- 
mony with  this  principle  a  defendant  in  a  supplementary 
proceeding  will  not  be  permitted  to  assail  the  judg- 

5.  ment,  and  may  answer  only  as  to  his  property.    As 
to  the  debt,  he  has  had  his  day.     Carpenter  v.  Van- 

scoten  (1863),  20  Ind.  50.  Appellee  insists  that  the  pro- 
ceeding provided  for  by  §827,  supra,  in  aid  of  execution, 
is  a  substitute  for  the  old  remedy  by  creditor's  bill,  and  em- 
braces within  its  provisions  the  right  to  exercise  and  employ 
all  the  equitable  rules  and  principles  incident  to  the  old 
remedy. 

If  the  act  supplementary  to  execution  is  a  substitute  for 

the  creditor's  bill,  as  contended,  upon  which  question  we 

intimate  no  opinion,  then  it  becomes  clear  that  the 

6.  appellee  must  bring  its  action  within  the  terms  of 
the  substitute.     Under  §827,  supra,  nothing  is  taken 

by  infereilce  or  intendment,  as  we  have  seen,  and,  as  there 
appears  no  judgment  or  returned  execution  as  a  basis  for 
the  action,  it  cannot  be  sustained.     The  manifest  theory  of 

Vol.  168—6 
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the  complaint  is  that  it  was  a  proceeding  under  §827,  supra, 
and  that  theory  cannot  be  shifted  in  this  court  The  court 
erred  in  overruling  the  demurrer. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  complaint. 


City  of  Richmond  v.  Richmond  Natural  Gas 

Company. 

[No.  20,792.     Filed  February  1,  1907.] 

1.  Municipal  Corporations.  —  Franchises.  —  Gas. — Subsequent 
Fixing  of  Prices. — Prior  to  1905,  cities  had  no  right,  by  subse- 
quent ordinance,  to  fix  the  price  of  gas  furnished  to  patrons 
within  the  city,  where  an  unrestricted  franchise  to  lay  pipes  in 
the  street  and  supply  customers  with  gas  had  been  accepted 
and  acted  upon  by  the  gas  company,     p.  84. 

2.  Same. — Powers. — Doubts. — Municipal  corporations  have  only 
such  powers  as  are  expressly  or  impliedly  conferred  upon  them 
by  the  legislature,  and  doubts  concerning  the  existence  of  a 
power  are  resolved  against  such  corporation,     p.  85. 

3.  Same. — Regulation  of  Sales  of  Gas. — Contracts. — Franchises. 
—Under  §3477  Bums  1905,  cl.  36,  Acts  1905,  p.  219,  §53,  con- 
ferring upon  cities  the  power  "to  fix'  by  contract  or  franchise, 
the  prices*'  of  gas,  cities  have  no  right,  by  an  ordinance  unac- 
cepted and  unassented  to,  to  fix  the  price  of  gas  sold  by  a  com- 
pany theretofore  occupying  the  streets  and  selling  under  an 
unrestricted  franchise,     p.  85. 

4.  Same. — ''Franchise'' — What  is. — A  "franchise,"  as  the  word 
is  used  in  §3477  Burns  1905,  cl.  36,  Acts  1905,  p.  219,  §53, 
imports  a  grant,  by  a  municipality,  of  the  use  of  the  streets 
and  public  places  for  the  purpose  of  supplying  heat,  light  or 
water,     p.  86. 

5.  Same.  —  Franchises.  —  Reservations  of  Power  to  Fix  Gas 
Rates. — A  municipal  corporation  may  lawfully  reserve  and  ex- 
ercise the  right  to  fix  the  price  of  gas  furnished  by  a  company 
using  its  streets  under  a  franchise  granted  to  such  company, 
p.  86. 
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6.  Municipal  Corporations. — Power  to  Prescribe  Gas  Rates. — 
Municipal  corporations,  in  the  absence  of  constitutional  or 
statutory  provisions,  expressly  or  impliedly  giving  the  right, 
have  no  power  to  prescribe  rates  to  be  charged  by  gas  com- 
panies to  their  consumers,    p.  86. 

From  Wayne  Circuit  Court ;  J,  W.  Macy,  Special  Judge. 

Suit  by  the  City  of  Richmond  against  the  Richmond 
IN^atural  Gas  Company.  From  a  decree  for  defendant, 
plaintiff  appeals.     Affirmed. 

A.  M.  Gardner  and  William  H.  Kelley,  for  appellant 

Bobbins  &  Starr,  for  appellee. 

Montgomery,  C.  J. — ^Appellant  brought  this  suit  for  an 
injunction,  alleging,  in  substance,  that  appellee  is  a  corpo- 
ration organized  under  the  laws  of  this  State  for  the  purpose 
of  supplying  appellant  and  its  inhabitants  with  natural 
gas,  and  that,  with  the  permission  and  consent  of  the  com- 
mon council  of  the  city  of  Richmond,  it  laid  mains  and 
pipes  in  the  streets  and  alleys  of  said  city  for  that  purpose ; 
that  the  common  council  of  said  city  on  October  16,  1905, 
duly  passed  and  adopted  an  ordinance,  sections  one  and 
three  of  which  read  as  follows : 

^^Section  1.  Be  it  ordained  by  the  common  council 
of  the  city  of  Richmond,  that  it  shall  be  unlawful  for 
any  person,  company,  or  corporation  using  and  occupy- 
ing the  streets,  alleys,  lanes,  avenues,  or  other  public 
grounds  of  said  city  of  Richmond  for  the  purpose  of 
supplying  the  citizens  of  said  city  with  natural  gas, 
and  for  any  officer,  agent,  or  employe  of  such  person, 
company,  or  corporation  to  charge,  collect,  demand  or 
receive  therefor  from  any  consumer  of  natural  gas 
within  the  said  city  more  than  thirty  cents  for  each 
1,000  cubic  feet. 

Section  3.  This  ordinance  shall  take  effect  from 
and  after  its  passage  and  approval  by  the  mayor,  and 
publication  once  each  week  for  two  consecutive  weeks 
in  the  Richmond  Palladium,  a  newspaper  of  general 
circulation  printed  and  published  in  said  city  of  Rich- 
mond." 
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That  said  ordinaBce  was  duly  published,  and  went  into 
eifect  October  31,  1905,  and  ever  since  has  been,  and  still 
is,  in  full  force ;  that  at  the  time  of  the  passage  and  taking 
eifect  of  said  ordinance  appellee  was,  and  still  is,  occupy- 
ing the  streets,  alleys  and  public  grounds  of  appellant  city, 
by  and  with  the  consent  of  its  common  council,  for  the  pur- 
pose of  supplying  said  city  and  its  inhabitants  with  natural 
gas ;  that,  in  disregard  of  section  one  of  said  ordinance,  ap- 
pellee is  threatening  to,  and  if  not  restrained  will,  charge  its 
patrons  within  said  city  at  the  rate  of  fifty  cents  per  1,000 
cubic  feet  for  gas  so  furnished  and  supplied.  Appellee's 
demurrer  to  the  complaint,  on  the  ground  that  the  facts 
averred  were  insufficient  to  constitute  a  cause  of  action,  was 
sustained,  and,  appellant  declining  to  amend,  appellee  re- 
covered judgment  for  costs.  This  ruling  is  assigned  as 
error. 

The  sufficiency  of  the  complaint  depends  upon  the  valid- 
ity of  the  ordinance  passed  and  approved  October  16,  1905. 

The  terms  and  conditions  upon  which  appellee  is  occupy- 
ing the  streets  and  alleys  of  appellant  city  are  not  disclosed 
by  the  complaint.     It  is  averred  that  such  occu- 

!•  pancy  was  begun,  and  the  mains  and  pipes  laid, 
"with  the  permission  and  consent  of  the  common 
council."  For  the  purposes  of  this  case,  we  need  not  de- 
termine whether  the  granting  of  such  permission  and  the 
construction  of  the  plant  in  pursuance  thereof  created  a 
contract,  but  content  ourselves  with  a  reference  to  the  law 
holding  that,  where  a  franchise  to  supply  gas  is  granted, 
accepted  and  acted  upon,  without  restriction  as  to  prices, 
cities  incorporated  under  the  general  law  of  this  State  had 
no  authority  prior  to  1905,  by  subsequent  ordinance  or 
action,  to  impose  additional  provisions  regulating  prices  to 
be  charged  for  gas  furnished  under  the  original  franchise. 
City  of  EushviUe  v.  Riishville  Nat  Oas  Co,  (1905),  164 
Ind.  162 ;  City  of  Nohlesville  v.  Noblesville  Oas,  etc.,  Co. 
(1901),  157  Ind.  162;  Levnsville  Nat.  Oas  Co.  v.  State, 
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ex  rel.  (1893),  135  Ind.  49,  21  L.  R.  A.  734.  The  general 
assembly  of  1905,  in  revising  the  statutes  governing  cities 
and  towns,  conferred  upon  cities  the  following,  among 
other  powers:  "To  license  and  regulate  the  supply,  dis- 
tribution and  consumption  of  artificial  and  natural  gas, 
electricity,  heat  and  water,  and  to  fix  by  contract  or  fran- 
chise, the  prices  thereof,  and  to  regulate  the  laying  of 
mains  and  pipes  and  stringing  of  wires,  and  designate  the 
streets  and  alleys  through  which  the  same  shall  be  laid  and 
maintained;  and  to  compel  the  performance  of  contracts 
for  the  extension  of  such  mains,  pipes  and  electric  lines  and 
the  supply  of  gas,  heat,  water  and  electricity  upon  any 
street"  §8477  Bums  1905,  cl.  36,  Acts  1905,  p.  219,  §53. 
Appellant  contends  that  this  act  empowered  it  to  regulate 
prices  to  be  charged  for  supplying  its  citizens  with  natural 
gas,  and  authorized  the  passage  of  the  ordinance  in 

2,  question.     It  is  a  well-settled  principle  of  law  that 
municipal  corporations  possess  only  such  powers  as 

are  conferred  upon  them  by  the  legislature,  either  expressly 
or  by  necessary  implication,  and  that,  when  a  fair  and  rea- 
sonable doubt  exists  as  to  the  evidence  of  a  power  claimed, 
it  will  be  resolved  against  the  municipality,  and  the  power 
denied.  City  of  Noblesville  v.  Noblesville  Gas,  etc,  Co., 
supra;  Lewuvtlle  Nat,  Gas  Co,  v.  State,  ex  rel.,  supra. 

The  statute  relied  upon  purports  to  empower  a  city  of 

the  class  to  which  appellant  belongs  to  fix  prices,  only  ^%y 

contract  or  franchise."    When  the  manner  in  which 

3.  a  delegated  power  is  to  be  exercised  is  prescribed, 
it  must  be  substantially  followed.     A  contract  can 

arise  only  from  the  meeting  or  concurrence  of  two  or  more 
minds  upon  the  same  proposition.  The  complaint  in  this 
case  does  not  attempt  to  show  the  assent  of  the  appellee  to 
the  terms  of  the  ordinance  purporting  to  limit  its  charges. 
A  franchise,  as  the  term  is  used  in  this  statute,  refers  to 
a  grant  by  the  municipality  of  a  special  right  or  privilege 
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to  use  its  streets,  alleys  and  public  places  for  the 

4.  purpose  of  supplying  heat,  light  or  water.  Such 
franchises  are  ordinarily  granted  by  ordinance  or  res- 
olution, upon  prescribed  terms  and  conditions,  and  for  a 
specified  term  of  years.  The  ordinance  under  consideration 
is  without  any  of  these  characteristics.  It  neither  grants  a 
new  right,  nor  confirms  or  extends  an  existing  one,  but 
merely  seeks  to  impose  special  restrictions  upon  an  existing 
right  to  the  use  of  the  streets  and  alleys  of  the  city.  Ap- 
pellant did  not  possess  the  power  to  impose  such  conditions, 
in  this  manner,  prior  to  1905. 

Appellant  has  cited  cases  arising  under  statutes  of  the 
states  of  Iowa  and  Ohio  in  support  of  its  contention.  In 
both  of  those  states  the  authority  to  regulate  prices  to  be 
charged  for  gas  was  expressly  and  clearly  conferred  upon 
the  municipality  by  the  legislature,  and  the  cases  cited  are 
readily  distinguishable  from  the  case  at  bar.  In  the  case 
of  Logansport,  etc..  Gas  Co.  v.  City  of  Peru  (1898),  89 
Fed.  185,  cited  in  appellant^s  brief,  it  was  properly  held 
that,  where  a  municipal  ordinance  granting  a  gas 

5.  franchise  contained  a  provision  reserving  to  the  city 
council  the  right  to  fix  the  price  to  be  charged  for 

gas  after  ten  years,  the  acceptance  of  such  franchise  by  the 
company  created  a  contract,  by  which  the  council  at  the  ex- 
piration of  the  time  stated  was  empowered  to  fix  reasonable 
rates. 

In  the  absence  of  charter  authority,  or  other  statutory 
or  constitutional  provisions,  delegating  the  power  in  ex- 
press terms  or  by  necessary  implication,  it  is  the  rule 

6.  that  a  municipal  corporation  has  no  power  to  fix  by 
ordinance  the  price  at  which  a  gas  company  shall 

supply  its  consumers.  20  Cyc.  Law  and  Proc,  1166,  and 
eases  there  cited. 

In  this  case  it  appears  that  the  attempted  regulation  of 
prices  was  not  done  by  contract,  or  in  connection  with  the 
granting  or  acceptance  of  a  franchise,  and  the  legislature 
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has  not  delegated  to  appellant  whatever  authority  to  regu- 
late prices  of  gas  it  may  possess  in  the  premises,  to  be 
exercised  in  any  other  manner.  It  follows  that  the  ordi- 
nance relied  upon  is  invalid  as  against  appellee,  and  the 
demurrer  to  the  complaint  was  rightly  sustained. 
The  judgment  is  aflSrmed. 


Williams  v.  The  State. 

[No.  20,961.    Filed  February  5,  1907.] 

1.  Trial. — Evidence. — Objections  to  Admission. — An  objection 
that  offered  evidence  is  "immaterial  and  irrelevant"  raises  no 
question,     p.  89. 

2.  EVTOENCE. — Dying  Declarations. — Homicide. — Dying  declara- 
tions, to  be  admissible  in  evidence  in  a  homicide  case,  must 
have  been  made  while  declarant  was  under  a  sense  of  impend- 
ing death  and  without  hope  of  recovery,     p.  90. 

3.  Same.  —  Dying  Declarations.  —  Admissibility.  —  Who  Deter^ 
mines. — The  trial  judge  and  not  the  jury  determines  the  com- 
petency and  admissibility  of  evidence  of  dying  declarations, 
p.  90. 

4.  Same. — Dying  Declarations. — How  Determined. — ^Whether  a 
declaration  is  made  when  declarant  was  under  a  sense  of  im- 
pending death  and  without  hope  may  be  shown  by  declarant's 
declarations  or  by  the  circumstances  of  his  injury  and  his  con- 
dition,   p.  90. 

5.  Same. — Dying  Declarations. — What  Are. — Where  declarant 
was  shot  in  the  abdomen  three  hours  before  the  witness  spoke 
with  him,  and  was  suffering  intensely  and  he  said  to  witness :  "I 
am  all  in,"  ''I  am  a  goner"  and  "he  [defendant]  has  made  a 
sieve  of  my  insides,"  and  then  closed  his  eyes,  his  declarations 
are  admissible  on  the  charge  of  homicide,    p.  91. 

6.  Appeal. — Dying  Declarations. — Admission  of. — The  Supreme 
Court  will  not  reverse  the  ruling  of  a  trial  judge  in  admitting 
dying  declarations,  unless  error  is  manifest,  the  trial  judge  be- 
ing in  a  better  position  to  weigh  evidence  of  their  admissibility, 
p.  91. 

7.  HoMicroE.  —  Venue. — Evidence. — Sufficiency. — Where  an  in- 
dictment was  returned  and  trial  had  in  Marion  county,  evidence 
that  defendant  committed  the  crime  at  the  rear  of  number 
2336  Indianapolis  avenue,  and  that  it  occurred  in  "this  county 
and  State,"  sufficiently  sustains  the  venue,    p.  92. 
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8.  Indictment  and  Information. — Return  of. — Evidenee. — Re^ 
cording. — Where  the  record,  on  appeal,  shows  that  an  indict- 
ment was  returned  into  open  court  by  a  regularly  organized  and 
qualified  grand  jury,  it  is  not  subject  to  a  motion  to  quash  be- 
cause not  shown  to  have  been  filed  in  court,  though  the  clerk 
did  not  endorse  the  fact  of  its  return  or  filing,  or  record  same, 
p.  92. 

9.  Same. — Return. —  Regularity. — Appeal  and  Error. — ^Where 
defendant's  substantial  rights  are  not  shown  to  have  been  vio- 
lated, a  reversal  will  not  be  ordered,  where  the  record  shows 
the  regular  empaneling  of  a  grand  jury,  the  return  of  an 
indictment  into  open  court,  the  proper  endorsements  on  such 
indictment  and  a  trial  and  conviction  thereon,    p.  98. 

From  Criminal  Court  of  Marion  County  (35,771)  ;  Pre- 
mont  Alford,  Judge. 

Prosecution  by  the  State  of  Indiana  against  George 
Williams.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Affirmed. 

W.  n.  Beerrrum  and  Daniel  Brown,  Jr.,  for  appellant. 

James  Bingham,  Attorney-General,  William  C.  OeaJce, 
Henry  M.  Bowling  and  Edward  M.  White,  for  the  State. 

IIadley,  J. — About  8  o'clock  p.  m.  of  Sunday,  Septem- 
ber 30,  1906,  Edward  J.  Petticord,  a  police  oflScer  of  the 
city  of  Indianapolis,  was  mortally  wounded  by  a  pistol 
shot.  Appellant  was  indicted  for  the  oflFense,  tried,  and 
found  guilty  of  murder  in  the  first  degree,  and  sentenced 
to  suffer  death.     He  appeals. 

One  assignment  is  based  on  the  overruling  of  his  motion 
for  a  new  trial,  and  the  other  upon  the  overruling  of  his 
motion  in  arrest  of  judgment. 

It  appears  from  the  record  that  in  the  afternoon  of  Sun- 
day, September  30,  1906,  the  defendant  and  Jesse  Coe 
were,  with  others,  congregated  on  the  comer  of  North- 
western avenue  and  Twenty-fourth  street,  in  the  city  of 
Indianapolis.  Pat  Roache,  a  police  officer  of  the  city,  ap- 
proaching the  company,  commanded  them  to  disperse, 
whereupon  the  defendant  and  Coe,  walking  side  by  side, 
moved  off  in  the  direction  of  the  officer,  with  their  hands  in 
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their  pockets.  They  passed  the  officer  without  exchanging 
any  words,  hut  one  witness  testified  that  as  they  started 
towards  the  officer  Coe  remarked  generally  that  "No  damn 
policeman  could  drive  him  any  place."  A  few  minutes 
before  8  o'clock  the  same  evening,  the  defendant  and  Coe 
went  to  the  house  of  William  Jackson,  on  Indianapolis 
avenue,  but  a  short  distance  from  the  corner  of  North- 
western avenue  and  Twenty-fourth  street,  and  upon  leaving 
Jackson's  house,  a  few  minutes  later,  encountered,  near  the 
gate,  Charles  J.  Russell  and  the  deceased,  both  police  officers 
of  said  city,  and,  upon  being  accosted  by  the  .officers,  the  de- 
fendant and  his  companion  fired  upon  them,  and,  after  the 
exchange  of  a  number  of  shots,  Russell  and  Petticord  were 
found  to  be  mortally  wounded. 

(1)  With  reference  to  the  incident  at  the  comer  of  [N'orth- 
westem  avenue  and  Twenty-fourth  street,  a  few  hours  be- 
fore the  homicide,  the  State  propounded  to  one  of 

1.  its  witnesses  the  following  question:  "Just  de- 
scribe what  you  saw  these  men  [Coe  and  defendant] 
do^  or  heard  either  of  them  say  in  the  presence  of  the 
other."  The  defendant  objected  to  the  question  "as  being 
immaterial  and  irrelevant"  The  objection  was  overruled, 
and  the  witness  was  permitted  to  answer.  It  is  a  well-es- 
tablished rule  in  this  State,  that  a  party  dissatisfied  with 
the  ruling  of  the  court  upon  the  admission  of  testimony 
must,  for  the  information  of  the  court,  state  specifically  his 
objections  to  the  admission  of  the  testimony;  and  a  state- 
ment that  the  same  is  "irrelevant  and  immaterial"  is  too 
indefinite  and  uncertain  to  be  recognized  as  an  objection. 
MusaerY.  State  (1901),  157  Ind.  423,  430,  and  cases  cited; 
Hicks  V.  State  (1905),  165  Ind.  440. 

(2)  Referring  further  to  the  same  circumstance,  and  to 
the  moment  when  the  defendant  and  Coe  started  towards 
the  policemen,  the  State  asked  the  following  question: 
'Did  you  notice  the  positions  of  their  hands  at  the  time 
they  started  ?"     The  defendant  objected  to  the  question  for 
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the  reason  that  it  was  iinmatGrial  where  their  hands  were 
at  the  time.  The  court  overruled  the  objection  and  allowed 
the  witness  to  answer.  This  question  is  governed  by  the 
same  rule  as  stated  above.  (3)  Charles  A.  Bookwalter, 
mayor  of  Indianapolis,  a  witness  for  the  State,  testified 
that  he  called  at  the  hospital  to  see  Petticord  within  a  few 
hours  after  he  was  wounded,  and  in  describing  what  had 
occurred  said :  "I  stepped  up  to  Petticord's  side  and  took 
his  hand  in  mine  and  said:     'Ed,  they  have  got  you  here, 

1  see.'  He  said:  'Yes,  Mayor,  I  am  all  in.^  I  said: 
'Well,  old  mai^  you  need  not  get  nervous  about  your  con- 
dition, we  will  get  you  out  of  here.'  He  shook  his  head  and 
said :  'I  am  a  goner.'  He  said :  'He  has  made  a  sieve  of 
my  insides,'  and  he  closed  his  eyes  then."  On  cross-exam- 
ination the  witness  testified  that  his  conversation  with  Pet- 
ticord was  two  or  three  hours  after  his  injury,  and  about 
ten  minutes  before  a  surgical  operation  was  performed  upon 
him ;  that  the  expression  of  Petticord's  face  indicated  great 
suffering;  that  he  did  not  say  in  terms  that  he  believed 
that  he  was  near  death's  door.  After  the  cross-examination 
the  defendant  moved  to  strike  ont  all  of  ]Mr.  Bookwalter's 
testimony  in  regard  to  what  was  said  to  him  by  Ofiicer  Petti- 
cord, and  what  the  witness  said  to  Petticord. 

The  rule  is  well  settled  that,  to  make  such  declarations 
competent  evidence,  it  must  appear  that  the  declar- 

2.  ant,  at  the  time  of  the  utterance,  was  under  a  sense 
of  impending  death,  without  hope  of  recovery. 

The  state  of  mind,  however,  of  the  deceased,  which  is  es- 
sential to  the  competency  of  the  testimony,  must  be  deter- 
mined by  the  trial  court,  and  not  by  the  jury.     And 

3.  in  proceeding  to  do  this  the  judge  is  not  confined  to 
statements  made  by  the  declarant  under  the  solemn 

conviction  of  approaching  death,  but  it  may  be  inferred 
from  the  general  statements,  conduct,  manner,  symp- 

4.  toms  and  condition  of  the  declarant,  which  flow  as 
the  reasonable  and  natural  results  from  the  extent 
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and  character  of  his  wound,  or  the  state  of  his  illness.  Gil- 
lett,  Indirect  and  CoUat.  Ev.,  §202;  Oipe  v.  State  (1905), 
165  Ind.  433,  1  L.  R.  A.  (X.  S.)  419,  and  cases  cited; 
areen  v.  StaU  (1900),  154  Ind.  655.  See  21  Cyc.  Law 
and  Proc.,  982,  and  large  collection  of  cases;  2  Wigmore, 
Evidence,  §1442. 

Referring  to  the  testimony,  it  appears  that  Mr.  Book- 
waiter  visited  the  deceased  between  two  and  three  hours 
after  he   received   his   injuries.     There  had  been 

5.  plenty  of  time   for   the   destructive  forces  of  the 
wound  to  begin  asserting  themselves.     The  deceased 

told  Mr.  Bookwalter  that  he  was  "all  in,"  that  he  was  "a 
goner,"  that  "he,  [meaning  the  one  who  shot  him]  has  made 
a  sieve  of  my  insides,"  and  then  closed  his  eyes  against 
his  friend  and  chief,  who  had  come  to  gather  the 
details  of  his  injury,  and  whether,  under  all  the  cir- 
cumstances, the  facial  expressions  of  suffering,  spoken  of  by 
the  mayor,  were  commingled  with  a  sense  of  fear,  anxiety 
and  despair,  are  matters  that  may  properly  be  considered 
by  the  judge  in  determining  the  competency  of  the  declara- 
tion as  evidence. 

If  the  court  is  convinced,  from  the  testimony  of  the  wit- 
nesses, that  the  deceased,  when  he  muttered  the  proffered 
declaration,  was  in  expectancy  of  impending  dissolu- 

6.  tion,  he  should  permit  the  declaration  to  go  to  the 
jury,  to  be  by  them  considered  as  other  evidence 

Tinder  proper  instructions  of  the  court.  An  appellate  tri- 
bunal is  not  in  a  situation  to  weigh  the  preliminary  evi- 
dence as  intelligently  as  tlie  trial  judge  who  had  the  wit- 
nesses before  him,  and  will,  therefore,  not  reverse  the  action 
of  the  lower  court  in  admitting  such  evidence  unless  the 
error  is  manifest.  Gillett,  Indirect  and  Collat.  Ev.,  §202 ; 
Gipe  V.  State,  supra.  We  are  unable  to  say  that  there  is  a 
manifest  abuse  of  discretion  in  admitting  the  declaration. 
(4)  Appellant  further  claims  that  the  venue  of  the  homi- 
cide was  not  sufficiently  proved.     It  is  not  essential  that  the 
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venue  be  established  by  questions  and  answers,  spe- 

7.  cifically  naming  the  particular  county  and  state  in 
which  the  offense  was  committed,  but  it  is  only 

necessary  that  such  facts  and  circumstances  be  shown  as 
will  warrant  the  jury  in  finding  the  locus  delicti.  Harlan 
V.  State  (1893),  134  Ind.  339.  The  record  discloses  that 
the  indictment  was  returned  by  the  grand  jury  of  Marion 
county,  in  which  it  was  alleged  that  the  crime  was  com- 
mitted in  Marion  county,  Indiana.  The  trial  was  had  in 
the  Criminal  Court  of  Marion  County,  Indiana.  One  wit- 
ness testified  that  the  tragedy  occurred  on  some  open  ground 
in  the  rear  of  his  house,  No.  2336  Indianapolis  avenue. 
Another  testified  that  he  was  a  policeman  in  the  city  of  In- 
dianapolis, and  that  he  was  in  the  company  of  the  deceased 
and  Russell  at  the  time  of  the  shooting,  and  that  it  occurred 
in  the  rear  of  No.  2336  Indianapolis  avenue,  in  an  open 
spot,  surrounded  by  buildings,  locally  called  "The  Court." 
Another  police  oSicer  testified  that  he  saw  the  deceased  and 
Russell  after  the  shooting,  and  that  one  of  them  was  lying 
on  the  ground  in  "The  Court,''  and  that  the  other  was 
sitting  in  a  chair  ten  or  twelve  feet  away;  that  they  were 
both  wounded ;  "that  it  occurred  in  this  county  and  State, 
on  the  30th  day  of  September  of  this  year,  one  week  ago 
last  Sunday."  It  thus  appears  that  the  offense  was  com- 
mitted in  this  county  and  State — that  is,  in  the  county  and  ' 
State  in  which  the  trial  was  progressing — and,  aided  by  the 
other  evidence,  was  quite  sufficient  to  sustain  the  venue. 
Whitney  v.  State  (1871),  35  Ind.  503;  Gluck  v.  State 
(1872),  40  Ind.  263 ;  Lnch  v.  State  (1884),  96  Ind.  16. 

(5)  The  defendant  also  insists  that  the  court  erred  in 

overruling  his  motion  in  arrest  of  judgment.     Section  283 

of  the  public  offense  act  of  1905   (Acts  1905,  pp. 

8.  584,  646,  §1924  Bums  1905)  provides:     "A  mo- 
tion in  arrest  of  judgment    *    *    *    may  be  granted 

by  the  court  for  either  of  the  following  causes :    First,  that 
the  grand  jury  which  found  the  indictment  had  no  legal  au- 
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thority'to  inquire  into  the  offense  charged,  for  the  reason 
that  such  offense  was  not  within  the  jurisdiction  of  the 
court.  Second,  that  the  facts  stated  in  the  indictment  or 
aflBdavit  do  not  constitute  a  public  offense.'^  By  virtue  of 
this  statute  the  defendant  filed  his  motion  in  arrest  of 
judgment,  assigning  therefor  the  following  grounds:  (1) 
That  at  the  time  of  trial  of  this  case  the  indictment  herein 
bore  no  evidence  of  having  been  filed  in  this  court;  (2) 
that  the  indictment  herein  on  which  the  trial  was  had,  at 
the  time  of  said  trial,  had  never  been  recorded  in  the  rec- 
ords of  this  court."  With  respect  to  this  motionr— waiving 
the  question  whether  the  grounds  stated  raise  any  question 
at  all,  properly  presented  by  a  motion  in  arrest  of  judg- 
ment, see  Gillett,  Crim.  Law  (2d  ed.),  §§959,  960,  and 
cases  cited — ^it  has  been  held  by  this  court  that,  when  the 
record  recites  that  the  indictment,  upon  which  the  defend- 
ant was  arraigned  and  tried,  was  returned  into  open  court 
by  a  regularly  organized  and  qualified  grand  jury,  it  is 
suflBcient  to  show  its  due  return.  The  ruling  is  based 
upon  the  principle  that  the  failure  of  the  clerk  to  indorse 
the  fact  of  return,  or  filing,  or  to  record  the  indictment 
does  not,  in  any  way,  injure  the  defendant  or  furnish  him 
any  valid  ground  for  reversal.  Ransbottom  v.  State 
(1896),  144  Ind.  250,  252;  Padgett  v.  State  (1885),  103 
Ind.  550;  Heath  v.  State  (1885),  101  Ind.  512;  Maihis 
V.  State  (1884),  94  Ind.  562;  Courtney  v.  State  (1892), 
6  Ind  App.  356. 

In  this  case  the  record  recites  the  performance  of  all  acts 
necessary  to   the   impaneling  and   qualifying  of  a  legal 

grand  jury.     It  then  proceeds:     "Comes  now  the 
9.     grand    jury    heretofore    regularly    impaneled    and 

sworn,  as  by  the  statute  provided,  into  open  court, 
and  said  grand  jury,  now  through  their  foreman,  return 
into  open  court  the  following  indictments,  signed  by  Charles 
P.  Benedict,  prosecuting  attorney,  and  indorsed  by  Thomas 
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D.  Amos,  foreman,  as  true  bills;  said  bills  are  examined 
in  open  court  by  the  judge  thereof,  and  filed  by  William 

E,  Davis,  clerk  of  said  court,  and  are  as  follows,  to  wit : 

"35,771. 
State  of  Indiana 

V.  Murder." 

Greorge  Williams. 
Then   follows   the   indictment   in   full,   and   then  the   in- 
dorsements showing  the  number  and  title  of  the  cause,  as 
above.    Then  follows  this  indorsement: 

"Record  book  33,  page  421,  Indictment  for  murder. 

A  true  bill.     Thomas  D.  Amos,  foreman." 

This  is  followed  by  the  names  of  the  witnesses,  and 
signed:     "Charles  P.  Benedict,  prosecuting  attorney." 

This  record,  reciting  the  presentment,  return  into  open 
court,  filing  and  recording  of  the  indictment,  aided  by  the 
presumptions  that  operate  in  favor  of  the  regularity  of  the 
proceedings,  must  be  held  sufficient,  especially  when  the 
defendant  is  unable  to  show,  or  at  least  does,  not  attempt  to 
show,  that  he  was  in  any  way  prejudiced  thereby  in  his 
substantial  rights.  We  have  considered  all  the  questions 
presented,  and  find  no  error  in  the  record. 

Judgment  affirmed. 
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School  Citt  of  Marion  v. 

[No.  20,732.     Filed  June 


Forrest  et  ai#. 


6,  1906.    Rehearing  denied  February 
5,  1907.] 

1.  Constitutional  Law. — Taxation. — Delegation  of  Power  of, — 
The  power  of  taxation  is  possessed  solely  by  the  legislature, 
but  it  may  be  delegated  by  the  legislature  to  municipal  corpo- 
rations for  local  purposes,     p.  96. 

2.  Same. — Taxation. — Public  Libraries. — Under  §1,  article  8,  of 
the  Constitution,  providing  for  a  system  of  general  education 
and  comftion  schools,  the  power  of  taxation  may  be  conferred 
upon  the  local  authorities  for  the  purpose  of  establishing  and 
maintaining  public  libraries,    p.  97. 
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3.  Constitutional  Law.  —  Statutes. — Taxation. — Public  Libra- 
ries.—The  act  of  1903  (Acts  1903,  p.  193,  §§4983h-4983s  Burns 
1905),  providing  for  the  maintenance  and  management  of 
public  libraries  in  certain  cities,  and  requiring  the  officers 
thereof  to  levy  taxes  therefor,  is  valid,  being  a  part  of  the 
education^  system  of  the  State,    p.  97. 

4.  Same. — Statutes. — Acquiescence. — Long  acquiescence  without 
any  objection  to  a  statute  may  be  considered  in  favor  of  the 
constitutionality  thereof,    p.  97. 

5.  Samel — Taxation. — Delegation  of  Power  of,  to  Department  of 
City. — ^Under  §1,  article  8,  of  the  Constitution,  providing  for 
the  establishment  of  a  general  system  of  education  and  com- 
mon schools,  the  legislature  may  delegate  the  full  portion  of  a 
city's  taxing  power  therefor,  to  a  department  within  such  city, 
such  matter  being  largely  discretionary  with  the  legislature, 
p.  98. 

6.  Same.  —  Statutes. — Public  Libraries. — Corporations. — Special 
Act.— The  act  of  1903  (Acts  1903,  p.  193,  §§4983h-4983s  Bums 
1905),  providing  for  the  maintenance  and  control  of  public 
libraries  in  certain  cities,  is  not  in  conflict  with  §13,  article  11, 
of  the  Constitution,  providing  that  corporations,  other  than 
banking,  shall  not  be  created  by  special  act,  since  such  act 
merely  regulates  the  existing  powers  of  such  cities,    p.  98. 

7.  Same.  —  Municipal  Corporations.  —  Library  Boards. — The  li- 
brary board,  created  by  the  act  of  1903  (Acts  1903,  p.  193, 
§S4983h-4983s  Bums  1905),  is  not  a  corporation  within  the 
meaning  of  §13,  article  11,  of  the  Constitution,  providing  for 
the  creation  of  corporations,    p.  99. 

8.  Same.  —  Libraries.  —  Schools. — Statutes. — General. — Local. — 
Legislative  Question. — The  act  of  1903  (Acts  1903,  p.  193, 
§§4983h-4983s  Bums  1905),  providing  for  the  control  and  main- 
tenance of  public  libraries  in  certain  cities,  is  not  governed  by 
§1,  article  8,  of  the  Constitution,  providing  for  a  uniform  sys- 
tem of  common  schools,  but  is  governed  by  §23,  article  4, 
providing  that  laws  shall  be  made  general  where  they  can  be 
made  applicable,  the  question  whether  they  can  be  made  general 
being  for  the  legislature,    p.  99. 

9.  ^AMSL— Statutes. — Taking  Effect. — The  act  of  1903  (Acts 
1903,  p.  193,  §2,  §4983i  Bums  1905),  providing  that  on  the  filing 
of  a  certain  petition,  the  city  councils  may  appoint  library 
boards  to  take  charge  of  their  public  libraries,  does  not  conflict 
with  §25,  article  1,  of  the  Constitution,  providing  that  laws 
shall  not  be  passed,  the  taking  effect  of  which  depend  upon  any 
authority  except  as  provided  in  the  Constitution,    p.  99. 
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10.  Constitutional  Law. — Statutes, — Special  Privileges, — Equal 
Protection.— The  act  of  1903  (Acts  1903,  p.  193,  J§4983h-4983s 
Bums  1905),  providing  for  the  maintenance  of  public  libraries 
in  certain  cities,  does  not  conflict  with  §23,  article  1,  of  the  Con- 
stitution, providing  for  equal  privileges  and  equal  protection  by 
the  law.    p.  100. 

11.  Same. — Contracts. — Impairing  Obligation  of. — Police  Power. 
—Municipal  Corporations. — The  act  of  1903  (Acts  1903,  p.  193, 
fiS4983h-4983s  Bums  1905),  providing  for  the  maintenance  of 
public  libraries  in  certain  cities,  being  in  the  exercise  of  the 
police  power  of  the  State  over  its  municipal  corporations,  is 
not  in  violation  of  §10,  article  1,  of  the  federal  Constitution, 
prohibiting  the  passage  of  a  law,  by  a  state,  which  impairs  the 
obligation  of  a  contract,  though  it  violates  an  ''understanding*' 
of  the  complaining  city.    p.  100. 

12.  Municipal  Corporations.  —  Trustees.  —  Change  of.  —  The 
legislature  may  at  any  time  change  the  trustee  of  any  property 
or  delegated  power  belonging  to  a  municipal  corporation,     p.  100. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge, 

Suit  by  the  School  City  of  Marion  against  John  H.  For- 
rest and  others.  From  a  decree  for  defendants,  plaintiff 
appeals.     Affirmed. 

Carroll  &  Dean  and  Marshall  &  Condo,  for  appellant. 

Kittinger  &  Dtven,  Manley  &  Stricter  and  Brottmlee  & 
Browne,  for  appellees. 

GiLLETT,  J. — This  case  involves  the  validity  of  an 
act  of  the  General  Assembly  approved  March  7,  1903 
(Acts  1903,  p.  193,  §§4983h-4983s  Bums  1905),  rela- 
tive to  the  creation  of  library  boards  in  cities  of  a  certain 
population.  Otherwise  stated,  the  controversy  is  between 
the  school  city  of  Marion,  on  the  one  hand,  and  the  appel- 
lees, who  claim  as  members  of  the  library  board  of  the 
civil  city,  appointed  under  the  provisions  of  said  act. 

It  is  contended  by  counsel  for  appellant  that  the  enact- 
ment is  unconstitutional  for  a  number  of  reasons.  Their 
leading  contention  is  that  it  involves  an  unlawful  del- 

1.     egation  of  the  power  of  taxation,  in  that  it  authorizes 

the  appointees  of  the  common  council  to  exercise 

such  authority.     We  recognize  the  validity  of  the  proposi- 
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tion  that  the  power  to  tax  falls,  by  implication,  within  the 
grant  of  legislative  authority,  and  that,  in  the  main,  there 
can  be  no  delegation  of  that  authority  except  to  the  extent 
that  our  form  of  government,  in  which  local  powers  have 
been  decentralized,  makes  it  necessary  that  taxes  should  be 
levied,  under  legislative  authority,  by  the  various  municipal 
bodies  within  the  State,  for  the  purpose  of  carrying  out  the 
ends  for  which  such  mxmicipalities  are  organized,  but  we 
are  not  prepared  to  admit,  in  view  of  the  provisions  of  §1, 
article  8,  of  the  Constitution,  that  the  act  in  ques- 

2.  tion  involves  an  improper  delegation  of  the  author- 
ity to  levy  taxes.  That  article  provides:  "Knowl- 
edge and  learning,  generally  diffused  throughout  a  commu- 
nity, being  essential  to  the  preservation  of  a  free  govern- 
ment, it  shall  be  the  duty  of  the  General  Assembly  to 
encourage,  by  all  suitable  means,  moral,  intellectual,  scien- 
tific, and  agricultural  improvement,  and -to  provide,  by 
law,  for  a  general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open 
to  all."  It  may,  with  propriety,  be  said  that  a  law  provid- 
ing for  the  organization  and  maintenance  of  public 

3.  libraries  is  a  part  of  the  educational  system  of  the 
State,  and  that  boards  organized  under  the  provis- 
ions of  said  act  exercise  the  whole  power  of  the  mimici- 
pality  in  respect  to  public  libraries.  It  is  to  be  remembered 
that  the  trustees  of  a  school  city  are  appointed  in  the  same 
manner  as  are  trustees  of  library  boards  appointed  under 
the  provisions  of  said  act,  and  no  objection  could  be  urged 
against  the  authority  of  a  library  board  so  appointed  to 
levy  -taxes,  pursuant  to  legislative  authority,  which  might 
not  be  urged  with  equal  force  against  the  levy  of  taxes  by 
school  boards.  Our  statutes  contain  many  provisions  au- 
thorizing school  boards  to  levy  taxes  for  certain  purposes, 

some  of  which  have  been  upon  the  statute  books  for 

4.  nearly  half  a  century.     "No  question  has  been  raised 
concerninfir  their  validity,  aside  from  the  question 
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as  to  the  power  to  tax  for  tuition  purposes,  but,  on  the 
contrary,  the  validity  of  such  statutes  has  been  recognized 
by  this  court  and  acquiesced  in  by  the  people  of  the  State. 
Robinson  v.  Schenck  (1885),  102  Ind.  307;  Shepardson 
V.  Oillette  (1892),  133  Ind.  125.  As  against  a  mere  im- 
plication that  the  power  to  tax  cannot  be  delegated 

5.  except  to  the  representatives  of  the  municipal  au- 
thority, we  are  not  prepared  to  say  that  the  pro- 
vision of  §1,  article  8,  supra,  concerning  the  encouragement 
of  intellectual  impro\^ement,  "by  all  suitable  means,"  does 
not  so  far  make  the  legislature  the  master  of  its  own  dis- 
cretion in  that  respect  as  to  authorize  the  delegation  of 
such  authority  to  a  department  within  the  municipality 
which  is  invested  with  all  the  power  concerning  the  partic- 
ular subject-matter  that  the  law  permits  to  be  exercised. 
Robinson  v.  Schenck,  supra.  In  the  case  last  cited  this 
court,  after  quoting  §1,  article  8,  of  the  Constitution, 
said  on  page  318:  "This  provision  imperatively  enjoins 
the  general  duty  upon  the  legislature,  but  leaves  to  them 
much  discretion  as  to  the  selection  of  means  for  the  efficient 
performance  of  that  duty."  If  a  reasonable  doubt  exists 
in  the  mind  of  the  court  concerning  the  validity  of  a  leg- 
islative enactment,  that  doubt  must  be  resolved  in  favor  of 
the  statute,  and  we  are  not  prepared  to  say,  in  view  of  the 
provision  of  the  Constitution  quoted,  and  the  practical 
interpretation  to  which  we  have  adverted,  that  the  legisla- 
ture has  transcended  its  authority. 

We  are  next  required  to  consider  whether  said  act  vio- 
lates §13,  article  11,  of  the  Constitution.     That  section 
is  as  follows:     "Corporations,  other  than  banking, 

6.  shall  not  be  created  by  special  act,  but  may  be 
formed  under  general  laws."     Assuming,  without 

deciding,  that  the  act  in  question  is  special  in  its  character, 
we  are  of  opinion,  nevertheless,  that  it  does  not  provide  for 
the  creation  of  a  corporation.  No  franchise  or  authority 
which  the  city  did  not  already  possess  was  granted;  there 
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was,  at  most,  tut  a  regulation  of  an  existing  right  It 
was  said  by  this  court  in  Smith  v.  Indianapolis  St.  R.  Co. 
(1902),  158  Ind.  425,  435:  "  'It  is  one  thing  to  create  a 
corporation,  bring  it  into  existence,  and  quite  another,  as 
an  existing  corporation,  to  regulate  its  conduct  and  rela- 
tions as  to  other  corporations  and  persons.  It  has  been 
decided  in  many  cases  that,  when  a  corporation  has  been 
created,  a  special  act  regulating  it,  without  changing  the 
organization  of  the  corporate  body,  is  not  within  the  pro- 
hibition.' '*  We  may  also  add  in  this  connection  that  it 
does  not  appear  to  us  that  the  board  in  question  is 

7.  a  corporation.  As  stated  by  a  leading  writer :  "In 
the  machinery  of  municipal  government,  the  legis- 
latures of  states  have  frequently  had  occasion  to  create 
boards  of  oflBcers  for  the  performance  of  particular  duties. 
These  boards  are  not  in  general  corporations,  but  are  agents 
of  the  municipal  corporation  in  the  sense  which  makes  the 
latter  liable  for  their  contracts  and  torts."  1  Thompson, 
Corporations,  §21.  See,  also,  Appleton  v.  Water  Comm., 
etc.  (1842),  2  Hill  432. 

While  the  act  in  question  represents  an  exercise  of  a 

power  which  has  been  specially  granted  to  the  legislature 

under  §1,  article  8,  of  the  Constitution,  in  that  the 

8.  enactment  is  an  exercise  of  authority  to  promote 
the  educational  interests  of  the  people,  yet  it  is  not 

a  local  or  special  law  providing  for  the  support  of  common 
schools,  as  contended  by  counsel  for  appellant  The  en- 
actment falls  within  §23,  article  4,  of  the  Constitution, 
under  which  the  question  as  to  whether  a  general  law  can 
be  made  applicable  to  the  whole  State  is  a  question  for  the 
legislature.  Smith  v.  Indianapolis  St.  R.  Co.,  supra,  and  cases 
cited.  The  statute  is  not  invalid  by  reason  of  the  provision  of 
section  two  thereof  (Acts  1903, 5izpra),  which  author- 

9.  izes  the  common  council  to  appoint  trustees  upon  the 
petition  of  at  least  one  hundred  citizens  and  tax- 
payers of  the  city.     The  law  was  in  full  force  and  effect 
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from  and  after  the  date  fixed  by  the  legislature,  and  it  only 
awaited  the  circumstances  therein  provided  for  its  execu- 
tion or  enforcement.  LaFayette,  etc.,  R.  Co,  v.  Geiger 
(1870),  34  Ind.  185,  222;  Thompson  v.  City  of  Peru 
(1868),  29  Ind.  305.  It  was  said  in  the  case  last  cited: 
"The  right  of  petition,  as  a  condition  precedent  to  the  ex- 
ercise of  this  power  by  the  common  council,  if  it  existed 
as  to  subscriptions  of  stock,  would  not  render  this  section 
void  under  this  provision.  The  law  is  in  force.  The  peti- 
tion is  only  necessary  to  call  into  action  the  power  con- 
ferred on  cities."     It  does  not  appear  that  said  en- 

10.  actment  grants  any  invidious  privilege,  or  denies  to 
any  person  the  equal  protection  of  the  laws,  or  that 

it  can  be  said  to  authorize  the  petitioners  to  levy  taxes. 

There  is  no  sufficient  pleading  to  show  that  any  contract 

would  be  impaired  by  the  change  in  the  management  of 

the  public  library  of  the  city  of  Marion.     It  is  clear 

11.  that  all  mere  "understandings"  must  give  way  be- 
fore the  exercise  of  the  police  power  of  the  State 

in  regulating  the  affairs  of  its  municipal  corporations. 
See  Swartz  v.  Board,  etc.  (1902),  158  Ind.  141,  So  far 
as  revealed,  appellant  corporation  has  no  just  ground  of 
complaint.  It  exercised  its  authority  over  the  public  li- 
brary of  said  city  by  virtue  of  law,  and  from  the  same 
authority  there  has  now  emanated  a  provision  whereby  the 
management  of  said  library  may  be  taken  over  by  a  board 
of  trustees  appointed  by  a  majority  vote  of  the  members 
of  the  common  council.     As  was  said  in  Carson  v. 

12.  State,  ex  rel.  (1867),  27  Ind.  465,  469:     "It  is  in 
the  power  of  the  legislature  at  any  time  to  change 

the  trustee."     See,  also.  School  Town  of  Leesburg  v.  Plain 
School  Tp.  (1882),  86  Ind.  582,  586. 
Judgment  affirmed. 
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Clarke,  Beoeiveb,  v.  Babb  et  al. 

[No.  20,619.    Filed  February  6,  1907.] 

1.  Appeal.  —  Reply. -^Sustaining  Demurrer.  —  Facto  Provable 
under  another  Paragraph. — ^It  is  not  reversible  error  to  sustain 
a  demurrer  to  paragraphs  of  a  reply  whose  facts  are  provable 
under  another  paragraph  already  pleaded,    p.  116. 

2.  Corporations.  —  Foreign  Bueinese.  —  Deposits  with  State 
Treasurer. — Trusts. — Securities  deposited  with  a  foreign  state 
treasurer  as  a  condition  precedent  to  a  corporation's  doing  busi- 
ness within  such  state,  constitute  a  trust  fund  for  the  protection 
of  such  corporation's  creditors  within  such  state,    p.  117. 

3.  Building  and  Loan  Associations. — Nature  of. — The  primary 
purpose  of  a  building  and  loan  association  is  to  assist  its  mem- 
bers in  saving  and  investing  money  and  in  procuring  money 
on  small  stated  payments,  on  the  mutual  building  society  plan. 
p.  118. 

4.  Sabse. — Mutuality. — Profits. — Losses. — ^The  stockholders  in  a 
building  and  loan  association  contribute  to  a  common  fund,  and 
share  equally  and  proportionately  in  the  profits  and  losses. 
p.  119. 

5.  Samel — Deposit  of  Securities^ — EffecU — ^The  deposit  of  its  se- 
curities with  a  foreign  state  treasurer  for  the  protection  of 
the  stockholders  in  such  state,  by  a  building  and  loan  associa- 
tion, necessarily  results  in  a  destruction  of  the  principle  of  the 
equality  of  the  members  thereof;  and  such  association  is  pre- 
sumed to  intend  the  natural  consequences  of  its  acts.    p.  119. 

6.  Same.  —  Deposit  of  Securities. — Statutes. — Permissive. — The 
statute  of  Minnesota  (§2860  General  Statutes  1894),  providing 
that  building  and  loan  associations  may  deposit  securities  with 
other  states  when  required  to  do  so  by  their  laws,  is  permissive 
only,  and  was  not  intended  to  authorize  a  preference  of  one  set 
of  stockholders  over  another  in  case  of  insolvency,    p.  120. 

7.  Same.  —  Insolvency.  —  Administration  of  Assets.  —  Trusts. — 
Contracts. — Upon  the  insolvency  of  a  building  and  loan  asso- 
ciation its  contracts  with  its  members  are  abrogated  and  its 
assets  become  trust  property  to  be  administered  by  a  court  of 
equity,    p.  121. 

8.  Same.  —  Insolvency. — Contracts. — Preferences. — The  contract 
of  a  borrowing  member  of  a  foreign  building  and  loan  associa- 
tion is  void  ah  initio  as  to  its  enforcement  by  the  receiver  there- 
of appointed  in  another  state,  who  must  apply  the  amount  due 
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thereon  to  the  payment  of  the  stockholders  of  his  state  to  the 
exclusion  of  those  of  other  states.  Wohlfard  v.  Citizens,  etc., 
Sav,  Assn.,  140  Ind.  662,  and  Marion  Trust  Co.  v.  Trtistees, 
etc.,  153  Ind.  96,  distinguished,    p.  122. 

9.  BuiiDiNG  AND  Loan  Associations.  —  Insolveney.Stoek  Pay- 
ments. — Preferences. — An  Indiana  borrowing  stockholder  in  a 
Minnesota  building  and  loan  association  is  entitled  to  have  his 
pa:nnents,  of  whatsoever  nature,  together  with  six  per  cent 
interest,  credited  on  his  actual  loan  calculated  at  six  per  cent 
Interest,  where  such  association  becomes  insolvent  and  its  Wis- 
consin receiver  brought  suit  against  such  borrower  with  a  view 
of  applying  the  amount  collected  solely  for  the  benefit  of  the 
Wisconsin  creditors  and  stockholders,  such  borrower  having  no 
knowledge  that  his  mortgage  was  deposited  with  the  Wiscon- 
sin state  treasurer  for  the  benefit  of  such  persons,    p.  122. 

From  Elkhart  Circuit  Court;  /.  2).  Ferrall,  Judge. 

Suit  by  Melville  C.  Clarke,  as  receiver  of  the  American 
Savings  &  Loan  Association,  against  Charles  L.  Darr 
and  others.  From  a  decree  for  plaintiff  for  less  than  the 
prayer  of  his  complaint,  he  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901, 
p.  590.     Affirmed. 

Miller,  Drake  &  HuhheU,  for  appellant. 

L.  W.  Vail  and  C.  A.  Wehmeyer,  for  appellees. 

Jordan,  J. — Appellant,  as  receiver  of  the  American 
Savings  &  Loan  Association,  an  insolvent  building  and 
loan  corporation,  commenced  this  suit  to  foreclose  a  mort- 
gage on  certain  real  estate  situated  in  Elkhart  county,  In- 
diana. A  demurrer  to  the  complaint  was  overruled  and 
tliereupon  defendant  Darr  filed  an  answer  in  four  para- 
graphs, the  first  of  which  was  the  general  denial.  Appel- 
lant demurred  to  the  second,  third  and  fourth  paragraphs 
of  this  answer,  and  the  demurrer  was  sustained  to  the  third, 
but  overruled  as  to  the  second  and  fourth.  Reply  in  three 
paragraphs,  the  first  of  which  is  the  general  denial.  A 
demurrer  was  sustained  to  the  third  paragraph  and  over- 
ruled as  to  the  second.     The  issues  joined  under  the  plead- 
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ings  were  tried  by  the  court,  and  a  judgment,  over  appel- 
lant's motion  for  a  new  trial,  was  rendered  in  his  favor  for 
$100,  and  a  foreclosure  of  the  mortgage  in  suit  was  de- 
creed. 

The  errors  assigned  in  this  appeal  are  based  upon  the 
overruling  of  demurrers  to  the  answer  and  reply  and  deny- 
ing the  motion  for  a  new  trial. 

The  complaint  is  in  one  paragraph,  and  the  following 
appears  to  be  a  correct  summary  thereof:  The  American 
Building  &  Loan  Association  was  organized  under  the  laws 
of  the  state  of  Minnesota  in  April,  1887.  Subsequently,  in 
July,  1892,  its  name  was  changed  to  the  American  Savings 
&  Loan  Association.  The  general  nature  and  character 
of  its  business,  as  stated,  was  "to  assist  its  members  in  sav- 
ing and  investing  money,  in  buying  and  improving  real  es- 
tate, and  in  procuring  money  for  other  purposes  by  loan- 
ing or  advancing,  under  the  mutual  building  society  plan, 
to  such  of  them  as  may  desire  to  anticipate  the  ultimate 
value  of  their  shares,  funds  accumulated  from  monthly  con- 
tributions of  the  stockholders,  and  also  other  funds  as  may 
from  time  to  time  come  into  its  hands."  The  facts  show- 
ing that  appellee  became  a  borrowing  member  of  said  asso- 
ciation on  August  1,  1890,  and  the  execution  of  the  mort- 
gage and  bond  in  suit,  etc.,  are  all  alleged  and  disclosed 
by  the  complaint.  The  by-laws  of  said  association,  in 
force  at  the  time  appellee  became  a  member,  provided  that 
the  directors  of  the  association  should  have  the  power  to 
enter  into  such  contracts  and  agreements,  and  appoint  such 
agent  for  its  business  as  they  might  deem  proper  for  the 
best  interests  of  the  affairs  of  the  corporation.  It  did  a 
general  building  and  loan  business  throughout  the  TJnited 
States  and  carried  on  a  general  business  of  a  mutual  build- 
ing and  loan  association  from  the  time  of  its  incorporation 
until  January  14,  1896,  at  which  time  it  became  insolvent. 
In  the  year  1889  the  legislature  of  the  state  of  Wisconsin 
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enacted  a  law  requiring  foreign  building  and  loan  associa- 
tions which  desired  to  do  business  in  that  state  to  deposit 
with  the  state  treasurer  cash  or  approved  securities  of  the 
value  of  $100,000,  in  trust  for  the  benefit  of  the  share- 
holders and  creditors  of  the  association  residing  in  that 
state.  This  law  provided  that,  among  other  securities, 
mortgages  taken  by  an  association  from  its  members  might 
be  so  deposited,  and  that  the  interest  and  dues  thereon  were 
to  be  paid  at  the  home  office  of  the  association  at  Minne- 
apolis, ^linnesota.  As  these  securities  were  paid  they 
might  be  withdrawn  and  others  deposited  in  their  place. 
In  said  year  1889,  after  the  passage  of  said  act  by  the  leg- 
islature of  Wisconsin,  and  in  compliance  therewith,  this 
association  deposited  with  the  state  treasurer  of  Wisconsin, 
mortgages  and  bonds  of  its  members  of  the  face  value  of 
e$l  00,000.  On  or  about  October,  1890,  the  mortgage  in 
suit  was  deposited  with  said  treasurer  in  lieu  of  certain 
other  securities  withdrawn.  Appellee  Darr  paid  as  dues 
upon  his  said  shares  of  stock  the  sum  of  $571.20,  being  dues 
from  June,  1890,  to  January,  1896,  inclusive.  Upon  the 
association's  becoming  insolvent  William  D.  Hale  was  ap- 
pointed, on  January  18,  1896,  general  receiver  thereof  by 
a  court  of  competent  jurisdiction  in  Minnesota,  and  on 
February  6  of  said  year  appellant  was  appointed  a  receiver 
for  said  association,  by  a  competent  court  in  the  state  of 
Wisconsin,  to  collect  and  distribute  the  securities  of  said 
association  which  were  on  deposit  with  the  treasurer  of  that 
state. 

It  is  alleged  that  appellee  Darr  paid  as  interest  on  his 
said  loan  the  sum  of  $227.62,  and  that  he  agreed  under  the 
stipulations  of  the  mortgage  and  bond  in  suit  to  pay  six 
per  cent  on  the  $700  borrowed  by  him,  which  interest  was 
payable  monthly,  and  he  was  to  pay  sixty  cents  per  share 
of  stock  dues  until  said  stock  should  be  matured,  and  be 
of  the  value  of  $100.  These  payments  aggregated  $11.90 
per  month.     It  is  averred  that  upon  the  insolvency  of  said 
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association  the  contract  which  the  latter  had  with  said  ap- 
pellee became  abrogated  and  rescinded,  and  that  the  actual 
amount — $700 — ^loaned  him  became  due  and  payable,  with 
interest  thereon  at  the  rate  of  seven  per  cent,  that  being 
the  legal  rate  of  interest  under  the  laws  of  Minnesota,  less 
all  interest  payments,  with  seven  per  cent  interest  from  the 
several  dates  thereof;  or,  in  other  words,  that  there  is  due 
appellant  the  sum  of  $700,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  from  the  date  of  said  mortgage, 
less  $227.62  paid  as  interest,  with  interest  from  the  sev- 
eral dates  of  payment  thereof  at  a  like  rate.  A  copy  of  the 
laws  of  the  state  of  Wisconsin,  providing  the  conditions 
upon  which  foreign  building  and  loan  associations  may  do 
business  in  that  state,  and  a  copy  of  the  bond  .executed  by 
said  appellee,  in  the  sum  of  $1,400,  to  secure  the  payment 
of  his  loan,  together  with  dues  upon  fourteen  shares  of 
stock  issued  to  him,  are  all  made  exhibits  and  filed  with 
the  complaint.  The  mortgage  in  suit,  together  with  its 
assignment,  and  the  assignment  of  the  bond  to  appellant 
by  Hale,  the  general  receiver,  are  filed  with  the  complaint 
and  made  exhibits  thereof,  as  are  also  the  by-laws  of  the 
association  which  were  in  force  when  said  appellee  became 
a  member  of  the  association.  Other  exhibits  are  also  filed 
with  the  complaint. 

The  second  paragraph  of  appellee  Darr's  answer,  which 
is  addressed  as  a  partial  answer  to  the  complaint,  discloses 
that  the  bond  and  mortgage  in  suit  were  executed  under 
the  following  circumstances:  In  the  summer  of  1890  the 
firm  of  Vesey,  Miller  &  Company,  partners  engaged  in  the 
practice  of  law  at  the  city  of  Goshen,  Indiana,  advertised 
themselves  as  loan  agents,  and  said  appellee  applied  to  them 
for  a  loan  of  $700,  and  offered  as  security  therefor  the 
property  described  in  the  mortgage,  being  certain  real  es- 
tate situated  in  the  city  of  Goshen,  Elkhart  county,  Indi- 
ana. It  is  alleged  that  these  loan  agents  informed  him 
that  they  were  agents  of  the  American  Building  &  Loan 
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Association,  and  that  he,  by  subscribing  for  fourteen  shares 
of  stock  in  said  association,  could  procure  from  the  associa- 
tion the  loan  which  he  desired ;  that  thereupon  he  did  sub- 
scribe for  said  shares  of  stock  and  made  application  for  a 
loan  of  $700 ;  that  later  on  he  was  informed  by  said  agents 
that  his  application  for  a  loan  had  been  approved,  and 
thereupon  he  executed  the  bond  and  mortgage  in  suit  and 
received  from  said  Vesey,  Miller  &  Company,  who  were 
at  the  time  the  agents  of  said  loan  association,  the  sum  of 
$630,  and  no  more;  that  at  the  time  of  making  said  sub- 
scription said  agents  explained  to  him  that  he  was  becom- 
ing a  member  of  a  building  and  loan  association,  and  that 
he  was  required  to  pay  a  commission  of  $70 ;  that  he  under- 
stood the  transaction  as  thus  explained,  but  was  ignorant 
of  the  laws  of  Minnesota  and  Wisconsin  relative  to  build- 
ing and  loan  associations,  and  at  that  time  he  did  not 
know  that  said  association,  from  which  he  borrowed  the 
money  and  of  which  he  became  a  member,  was  doing 
business  in  Wisconsin,  and  that  said  agents  were  not 
then  informed  or  aware  of  said  fact;  that  these  agents 
represented  to  him  that  he  was  becoming  a  member  of  a  mu- 
tual company,  in  which  all  members  would  share  equally 
and  would  have  equal  rights,  and  this  he  believed  when  he 
secured  said  loan;  that  at  the  time  he  obtained  said  loan 
said  association,  by  virtue  of  the  laws  of  Minnesota  and 
Wisconsin,  was  engaged  in  taking  its  bonds,  notes  and 
mortgages,  in  which  defendant  Darr  was  entitled  to  an 
equal  share  in  proportion  to  the  stock  held  by  him,  and 
was  depositing  them  with  the  treasurer  of  Wisconsin,  for 
the  benefit  and  protection  of  the  members  of  said  associa- 
tion residing  in  said  state  and  as  security  for  such  members 
against  loss,  of  all  of  which  said  defendant  was  at  the  time 
ignorant,  and  all  of  which  was  a  fraud  upon  his  rights; 
that  on  August  14,  1800,  he  received  the  sum  of  $630; 
that  the  subscription  for  stock,  the  application  for  the 
loan,   the  execution  of  the  mortgage  and  bond   in  suit, 
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the  assignment  of  the  stock  to  said  association,  and  the 
payment  to  him  of  $630  were  all  one  and  the  same  trans- 
action, and  all  for  the  sole  purpose  of  procuring  said  loan ; 
that  on  October  3,  1890,  without  any  notice  from  said 
defendant,  and  without  his  knowledge  and  consent,  the 
bond  and  mortgage  which  he  executed  as  aforesaid,  \^re 
deposited  with  the  treasurer  of  Wisconsin,  under  the  ar- 
rangement as  aforesaid,  and  in  fraud  of  defendant's  rights 
therein,  for  the  purpose  of  securing  against  loss  the  mem- 
bers of  said  association  who  resided  in  Wisconsin;  that 
the  association  maintained  an  agency  at  the  city  of  Goshen, 
Indiana,  and  said  defendant  was  directed  to  make  his 
monthly  payments,  as  provided  in  said  bond  and  mortgage, 
to  these  agents;  that  he  paid  monthly  the  sum  of 
$11.97,  until  he  had  paid  on  said  bond  and  mort- 
gage the  sum  of.  $810.60;  that  an  itemized  statement 
of  these  payments  is  filed  and  made  an  exhibit,  and  they 
are  $3  in  excess  of  the  sum  of  $630  advanced  to  him  as 
aforesaid,  with  six  per  cent  interest  computed  and  added 
monthly  during  the  entire  period  in  which  he  made  the 
payments ;  that  when  he  was  making  these  payments  he  was 
ignorant  of  the  fact  that  his  bond  and  mortgage  were  de- 
posited with  the  treasurer  of  Wisconsin,  for  the  purpose 
hereinbefore  stated,  and  was  ignorant  of  the  fact  that  any 
of  the  association's  property,  notes,  or  bonds  were  so  de- 
posited or  held  for  the  benefit  or  protection  of  the  com- 
pany's members  in  said  state  of  Wisconsin;  that  after  he 
had  made  all  the  payments  aforesaid,  without  his  knowl- 
edge or  consent,  the  bond  and  mortgage  which  he  had  ex- 
ecuted were  assigned  to  the  plaintiff,  the  receiver  herein, 
for  the  purpose  and  with  the  intent  of  carrying  out  the 
fraud  against  defendant  and  depriving  him  of  his  interest 
in  said  bond  and  mortgage,  destroying  the  mutuality  of 
such  building  and  loan  association,  benefiting  one  set  of 
members  as  against  the  interests  of  another  set;  that  $99,- 
000  of  other  bonds  and  mortgages  executed  by  other  mem- 
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bers  of  said  association,  not  residents  of  Wisconsin  at  the 
time  of  making  said  loan,  had  been  transferred  and  as- 
signed for  the  purpose  aforesaid  and  in  fraud  of  his  rights 
as  a  member  of  said  mutual  association;  that  the  actual 
amount  which  he  borrowed,  and  for  which  the  bond  and 
mortgage  in  suit  were  executed,  was  $630,  and  no  more; 
that  the  rate  of  interest  fixed  in  the  bond  and  mortgage 
was  six  per  cent  per  annum,  but  the  amount  of  interest  as 
fixed  by  said  bond  and  mortgage  is  $3.50,  payable  each  and 
every  month  from  the  date  thereof  until  paid,  which  smn 
was  thirty-five  cents  in  excess  of  the  six  per  cent  provided 
in  the  bond  on  the  amount  actually  loaned  for  the  first 
month  and  on  every  increasing  amount  in  excess  of  said 
rate  provided  for  each  successive  month  imtil  it  reached  a 
rate  of  600  per  cent  per  annum  upon  the  last  payment.  An 
itemized  statement  of  such  excesses  of  interest  charged  is 
set  out  and  filed  as  an  exhibit  with  the  answer. 

By  the  laws  of  Minnesota  in  force  at  the  time  appellee 
Darr  entered  into  the  contract  in  suit  any  rate  of  interest 
charged  in  excess  of  the  rate  of  ten  per  cent  was  deemed 
usurious.  A  copy  of  this  law  is  attached  to  the  exhibit. 
It  is  alleged  that  the  bond  set  up  in  plaintiff's  complaint 
is  usurious,  and  that  it  charges  an  average  rate  of  interest 
far  in  excess  of  the  ten  per  cent  Appellee  Darr  demands 
that  his  membership  and  stock  in  said  association  be  de- 
clared fraudulent  from  the  beginning;  that  the  pretended 
advancement  of  money  upon  his  stock  be  declared  and  ad- 
judged to  be  an  ordinary  loan  of  money,  drawing  only  the 
legal  rate  of  interest  upon  all  unpaid  balances,  and  that  all 
payments  made  by  him,  as  aforesaid,  as  dues  upon  said 
pretended  stock  shall  be  declared  as  payments  upon  such 
loan,  and  that  each  monthly  payment  made  by  him  as 
herein  set  out,  namely,  $8.40  as  dues,  and  $3.50  as  interest, 
shall  be  construed  in  one  lump  payment  of*  said  debt,  and 
judgment  be  rendered  accordingly. 
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The  fourth  paragraph  of  the  answer  alleges  facts  similar 
to  those  averred  in  the  second  paragraph.  Therefore  it  is 
not  essential  to  set  forth  a  summary  thereof. 

The  third  paragraph  of  appellant's  reply,  to  which  a 
demurrer  *  was  sustained,  after  alleging  facts  similar  to 
those  alleged  in  the  complaint  relative  to  the  organization 
of  the  association,  avers  that  the  government  thereof  was 
vested  in  a  board  of  seven  directors,  elected  by  the  stock- 
holders ;  that  membership  in  the  company  was  acquired  by 
a  person  taking  stock  therein  and  paying  the  prescribed 
admission  fee;  that  the  directors  were  authorized,  under 
the  by-laws  of  said  company,  to  enter  into  such  contracts 
and  appoint  such  agents  for  its  business  management 
as  they  might  deem  for  the  best  interest  of  its 
affairs.  The  paragraph  then  proceeds  to  show,  under  the 
statute  of  Wisconsin  enacted  in  1889,  that  the  association 
deposited  with  the  treasurer  of  said  state,  bonds,  mortgages 
and  securities  to  the  amoimt  of  $100,000 ;  that  this  deposit 
was  required  by  the  laws  of  Wisconsin  as  a  condition  prece- 
dent before  the  association  could  enter  and  do  business  in 
said  state ;  that  such  deposit  was  made  by  authority  of  the 
directors,  was  within  the  scope  of  their  authority,  and  in 
pursuance  of  a  resolution  duly  passed  by  them;  that  said 
association  was  licensed  to  do  business  in  Wisconsin  from 
year  to  year  for  a  period  of  more  than  five  years,  during 
which  period  it  did  a  large  business  in  said  state,  and  in- 
creased the  number  of  its  members  therein  from  162  to 
246,  which  was  the  number  of  resident  members  in  said 
state  at  the  time  the  association  became  insolvent  and  went 
into  the  hands  of  a  receiver;  that  great  benefits  resulted 
to  the  association  and  its  members,  including  defendant 
Darr,  in  the  business  so  done,  and  during  the  time  said 
securities  were  deposited  with  the  treasurer  of  Wisconsin 
the  association  received  and  collected  all  dues  on  stock  held 
as  collateral  for  advancement  to  its  members,  and  receiver! 
and  collected  all  interest  due  on  said  securities  to  the  same 
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extent  as  if  the  mortgages  and  securities  had  been  deposited 
in  Minnesota.  It  is  alleged  that  the  bond  and  mortgage 
in  suit  were,  on  January  17,  1896,  assigned  to  the  plain- 
tiff, as  such  receiver,  by  William  D.  Hale,  domiciliary  re- 
ceiver for  said  association ;  that  said  assignment  was  made 
to  carry  out  the  purpose  of  the  trust  created  by  the  deposit 
aforesaid,  after  the  insolvency  of  the  association  was  con- 
firmed by  the  district  court  of  Henepin  county,  Minnesota. 
It  is  alleged  that  the  association  was  declared  insolvent 
by  the  courts  of  Minnesota  on  January  14,  1896 ;  that  said 
Hale  was  appointed  general  receiver  to  collect  and  distribute 
its  assets  and  wind  up  its  affairs;  that  plaintiff  was  ap- 
pointed receiver  of  said  association  by  the  courts  of  Wis- 
consin, in  and  for  that  state,  on  February  6,  1896 ;  that  said 
Hale,  as  such  receiver,  unsuccessfully  sought  by  a  suit  in 
a  court  of  Wisconsin  to  obtain  the  possession  of  the  secur- 
ities of  said  association  then  in  the  hands  of  the  treasurer 
of  said  state,  in  order  that  he  might  himself  distribute  the 
entire  assets  of  the  company;  that  the  supreme  court  of 
Wisconsin,  on  appeal,  held  that  said  Hale,  the  general  re- 
ceiver, had  no  right  to  said  securities,  and  adjudged  and 
decreed  that  plaintiff  should  proceed  to  collect  and  dis- 
tribute the  assets  of  such  company  in  Wisconsin;  that  in 
compliance  therewith,  and  for  no  other  reason,  said  Hale, 
on  January  17,  1896,  duly  assigned  said  securities,  includ- 
ing defendant's  mortgage,  to  plaintiff.  It  is  further  shown 
that  claims  had  been  filed  and  allowed  against  plaintiff, 
as  such  receiver,  in  the  sum  of  $64,000,  and  that  the  actual 
value  of  the  securities  in  his  hands  is  less  than  $100,000 ; 
that  Hale,  the  general  receiver,  has  administered  his  said 
trust,  made  his  final  report,  and  has  been  discharged ;  that 
the  amount  due  and  unpaid  on  defendant  Darr's  mortgage 
is  approximately  $900 ;  that  the  total  stock  payments  made 
by  him  amount  to  $571.20,  and  that  he  has  failed  and 
omitted  to  file  any  claim  against  Receiver  Hale  for  his 
distributive  share  of  the  assets  of  said  association,  and  that 
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he  has  thereby  waived  his  right  to  share  in  same;  that 
plaintiffs  maximum  loss,  by  reason  of  the  deposit  of  said 
securities  in  Wisconsin,  is  four  per  cent  of  the  $571.20, 
or  $22.85,  and  that  the  plaintiff  is  ready  and  willing  for 
the  court  to  set  off  said  sum  of  $22.85,  or  such  amount  as 
will  equal  plaintiff's  loss,  if  any,  by  reason  of  said  deposit 
against  said  sum  of  $900,  and  to  render  judgment  against 
plaintiff  for  the  remainder,  and  the  plaintiff  says  that, 
except  as  hereinbefore  admitted,  he  denies  each  material 
allegation  in  defendant's  second  and  fourth  paragraphs  of 
answer.  Wherefore  he  prays  judgment  for  $1,000,  and  all 
other  proper  relief. 

The  evidence  in  the  record  shows  the  organization  of  the 
American  Building  &  Loan  Association  on  April  13,  1887, 
under  and  by  virtue  of  the  statutes  of  Minnesota,  as  a  mu- 
tual building  and  loan  association.  It  had  its  principal 
office  and  place  of  business  at  Minneapolis,  in  said  state, 
and  it  continued  to  transact  business  until  1893,  when  its 
name  was  changed  to  the  American  Savings  &  Loan  Asso- 
ciation. Its  government  was  vested  in  a  board  of  seven 
directors,  elected  by  the  stockholders,  and  membership  was 
acquired  by  taking  stock  in  the  company  and  paying  the 
prescribed  admission  fee.  On  June  30,  1890,  appellee 
applied  to  said  association  for  membership  therein.  On 
the  same  day  he  applied  for  a  loan,  or  advancement,  from 
the  association  of  $700.  On  July  1,  1890,  he  executed 
and  delivered  the  following  bid  for  a  loan : 

"Goshen,    Indiana,    July    1,    1890.      Amount    of 
money  desired  is  $700.     I  hereby  offer  a  premium  of 

$50  per  share.     My  certificate  is  number  . 

Charles  L.  Darr." 

On  August  4,  1890,  appellee  Darr  executed  the  bond  and 
mortgage  in  suit.  He  is  shown  to  have  paid,  as  monthly 
(hies  on  the  shares  of  stock  owned  by  him,  $576.60,  and 
paid  as  interest  on  said  loan  the  sum  of  $231,  making  a  to- 
tal of  $807.60.     An  act  of  the  legislature  of  Wisconsin 
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providing  fof  the  deposit  of  securities  by  foreign  building 
and  loan  associations,  before  they  would  be  permitted  to  do 
business  in  that  state,  appears  in  evidence,  as  does  also  a 
resolution  of  the  board  of  directors  of  said  association, 
adopted  on  May  1,  1889,  authorizing  a  deposit  of  the  com- 
pany's securities  to  the  amount  of  $100,000,  to  be  made 
with  the  treasurer  of  Wisconsin,  as  alleged  and  shown  in 
the  pleadings.  In  compliance  with  said  resolution,  be- 
tween April  19  and  July  10,  1889,  the  oflScers  of  the  as- 
sociation deposited,  of  the  bonds  and  mortgages  held  by  it 
against  its  borrowing  members,  an  amount  of  the  value  of 
$100,000,  with  the  treasurer  of  Wisconsin.  On  October 
3,  1890,  the  association  also  deposited  the  bond  and  mort- 
gage in  suit  with  said  treasurer  in  place  of  other  securities 
withdrawn.  It  is  further  shown  that  the  association  col- 
lected all  payments  of  dues  and  interest  on  said  securities, 
including  those  of  said  appellee.  At  the  time  the  company 
became  insolvent  it  had  246  members  in  Wisconsin,  and 
these  members  held  1,704  shares  of  stock  in  the  association, 
and  25  of  them  had  procured  stock  loans  amoimting  in 
the  aggregate  to  $7,198.90.  The  legal  rate  of  interest  in 
Minnesota  is  seven  per  cent.  Hale,  the  general  receiver, 
distributed  nothing  to  the  Wisconsin  shareholders.  He 
took  possession  of  all  the  assets  of  the  association  outside 
of  Wisconsin- 
Plaintiff  is  the  duly  appointed,  qualified  and  acting  re- 
ceiver of  the  association  in  Wisconsin,  and  all  of  the  se- 
securities  held  by  the  treasurer  of  said  state  have  been 
turned  over  to  him  as  such  receiver.  On  July  7,  1891, 
appellee  Darr  wrote  to  the  association  at  its  home  oflSce  in 
Minneapolis,  stating  that  he  had  received  two  letters  from 
the  state  treasurer  of  Wisconsin ;  that  he  did  not  know  what 
to  do  in  regard  to  the  matter,  and  inquired  for  information. 
On  July  10,  1891,  the  association,  through  its  manager  at 
the  home  offioo,  wrote  to  him,  advising  him  to  pay  no  atten- 
tion whatever  to  the  letter  he  had  received  from  the  treas- 
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urer  of  said  state,  stating  that  said  official  could  not  compel 
him  to  make  any  payments  to  him,  and  that  it  was  his 
(Darr's)  duty  to  continue  the  payments  as  hertofore  made 
to  the  home  office,  and  that  the  company  would  see  that  he 
suffered  no  harm  in  so  doing. 

The  evidence  shows  that  there  are  no  creditors  of  the 
association  in  Indiana,  and  that  claims  in  the  sum  of 
$64,009.30  have  been  filed  and  allowed  against  appellant 
as  the  receiver  of  said  association  in  Wisconsin.  The  evi- 
dence also  shows  that  after  the  company  became  insolvent, 
one  of  the  stockholders  residing  in  Wisconsin  brought  a 
suit  in  the  Dana  Circuit  Court,  seeking  to  secure  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  assets  of  said 
association  in  said  state.  In  this  suit  appellant  was  ap- 
pointed by  the  court  as  receiver.  Hale,  the  general  re- 
ceiver, it  appears,  was,  upon  his  own  motion,  made  a  party 
to  said  suit,  and  demanded  the  surrender  and  turning 
over  to  him,  for  distribution,  of  all  securities  deposited 
with  the  treasurer  of  Wisconsin.  The  court  refused  to 
order  the  surrender  of  these  securities  to  Hale,  but  ordered 
that  the  same  be  turned  over  to  appellant  as  receiver  for 
the  association  in  W^isconsin,  to  be  collected  and  applied 
for  the  benefit  of  the  members  of  the  association  in  that 
state.  From  this  decree  of  the  court  Hale,,  the  general 
receiver,  appealed  to  the  Supreme  Court  of  said  state, 
wherein  the  decision  and  decree  of  the  lower  court  was 
affirmed.  Lewis  v.  American  8av.,  etc.,  Assn.  (1898),  98 
Wis.  203,  73  X.  W.  793,  39  L.  R.  A.  559.  Hale,  it  ap- 
pears, removed  said  cause  to  the  United  States  Supreme 
Court  on  writ  of  error,  but  the  proceeding  on  said  writ 
was  dismissed  by  the  Supreme  Court  of  the  United  States. 
It  is  shown  that  the  value  of  the  securities  held  in  Wis- 
consin at  the  time  the  association  became  insolvent  was 
$100,000;  that  the  value  of  the  securities  turned  over  to 
appellant  as  receiver  herein  is  $100,000 ;  that  if  Receiver 
Hale  had  collected  all  mortgages  on  deposit  with  the  treas- 
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urer  of  Wisconsin,  at  the  time  the  association  became  in- 
solvent^ the  funds  held  by  him  for  distribution  would  have 
been  augmented  or  increased  $100,000 ;  that  Receiver  Hale 
has  made  his  final  report,  and  has  been  discharged  from 
his  said  trust  by  the  court  of  Minnesota,  by  which  he  was 
appointed;  the  total  amount  of  claims  allowed  the  share- 
holders by  him  as  receiver  is  $827,408,  and  he  has  dis- 
tributed among  the  shareholders  of  the  association  the 
sum  of  $186,166.80;  that  the  money  arising  out  of  the 
loans  collected  by  Hale,  as  receiver,  was  distributed  by  him 
among  the  shareholders  of  the  association  residing  outside 
of  Wisconsin;  that  sixteen  of  the  Wisconsin  shareholders 
had  obtained  loans  from  the  association  and  secured  the 
same  by  mortgage  on  real  estate ;  that  three  of  these  mort- 
gages, amounting  in  the  aggregate  to  $1,600,  not  having 
been  deposited  with  the  treasurer  of  the  state  of  Wiscon- 
sin, were  taken  possession  of  by  the  general  receiver,  and 
the  proceeds  distributed  under  his  receivership. 

The  laws  of  Minnesota  pertaining  to  the  organization 
of  building  and  loan  associations  are  set  out  and  made  a 
part  of  the  evidence.  Copies  of  the  bond  and  mortgage  in 
suit,  and  the  assignments  thereof,  appear  in  the  evidence. 
The  statute  of  Wisconsin,  which  required  foreign  building 
and  loan  associations  to  make  a  deposit  with  the  treasurer 
of  state  of  securities  of  the  value  of  $100,000  before  such 
company  could  be  authorized  to  do  business  in  that  state, 
was  introduced  in  evidence.  It  provides,  among  other 
things,  that  no  foreign  building  and  loan  association  shall  do 
business  in  such  state  "unless  such  association  shall  have  and 
keep  on  deposit  wuth  the  state  treasurer  of  Wisconsin,  in 
trust,  for  the  benefit  and  security  of  all  its  members  in  this 
state  [i.e.  the  state  of  Wisconsiu]  securities  of  the  actual  cash 
value  of  $100,000,  of  the  kind  mentioned  in  section  two  of 
this  act,  to  be  approved  and  accepted  by  said  state  treasurer, 
and  held  in  trust  as  aforesaid,  until  all  shares  of  as- 
sociation held  by  residents  of  this  state  shall  have  been  fully 
redeemed  and  paid  off  by  such  association,  and  until  its 
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contracts  and  obligations  to  persons  and  members  residing 
in  this  state  shall  have  been  fully  performed  and  dis- 
charged/' Section  two  of  said  statute,  after  enumerating 
of  what  the  required  securities  to  be  deposited  might  con- 
sist, also  authorizes  the  deposit  with  the  treasurer  of  state 
as  securities  "personal  obligations  of  members  of  the  associa- 
tion depositing  the  same  taken  in  the  ordinary  course  of  busi- 
ness of  such  association,  and  secured  by  first  mortgages  on 
real  estate,"  and  provides  that  all  dues  or  monthly  payments, 
which  become  payable  on  stock  and  mortgages  pledged  as  se- 
curity on  loans,  might  be  collected  and  retained  by  the  depos- 
iting association,  so  long  as  such  association  remained  solvent 
and  faithfully  performed  all  contracts  with  its  members. 

There  is  evidence  going  to  show  the  agency  of  Vesey, 
Miller  &  Company.  They  were  authorized  to  solicit  ap- 
plications for  stock  and  membership  in  the  association, 
and  to  collect  admission  fees  upon  the  same.  Appellee 
Darr  testified  at  the  trial  that  he  applied  to  Vesey,  Miller 
&  Company  for  a  loan  of  $700,  and  received  the  money  on 
August  14,  1890.  That  $70  was  deducted  from  the  $700, 
as  a  commission,  and  also  three  monthly  payments.  It  was 
agreed  that  said  appellee  had  paid  every  month  on  stock 
payments  from  September,  1890,  to  February  6,  1896, 
$3.50  interest  and  $8.40  dues.  Part  of  these  payments 
were  made  to  Vesey,  Miller  &  Company  and  part  of  them 
to  the  City  National  Bank  of  Goshen.  He  testified  that 
Vesey,  Miller  &  Company  explained  to  him  about  this  as- 
sociation and  said  that  all  members  would  share  equally. 
He  first  learned  of  the  existence  of  the  company  by  seeing 
the  advertisement  of  Vesey,  Miller  &  Company.  The  first 
information  he  had  that  the  company  was  doing  business 
in  Wisconsin  was  when  he  was  ordered  to  make  payments 
to  the  treasurer  of  Wisconsin.  He  first  learned  that  his 
mortgage  was  held  by  the  treasurer  of  Wisconsin  about  the 
time  the  company  failed  and  became  insolvent.  He  did 
not  make  very  many  payments,  if  any,  after  he  ascertained 
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this  fact.  He  testified  that  Vesey,  Miller  &  Company,  at 
the  time  he  obtained  the  loan  and  became  a  member  of  the 
company,  stated  to  him  that  the  association  was  all  right 
and  that  every  member  thereof  shared  equally.  He  testi- 
fied that  he  did  not  have  any  certificate  of  stock  at  the  time 
of  the  failure  of  the  company,  and  has  not  had  any  such 
certificate  since  he  made  the  mortgage.  He  never  author- 
ized the  Wisconsin  receiver  to  file  any  claim  for  him  with 
the  Minnesota  receiver. 

In  regard  to  the  alleged  errors  predicated  upon  the  rul- 
ings of  the  trial  court  on  the  demurrers  to  the  answer  and 
reply,  it  may  be  said  that  the  second  and  third 

1.  paragraphs  of  the  latter  pleading  are  in  the  main 
similar.  Both  are  of  the  nature*  of  argumentative 
denials  to  said  appellee's  separate  answer,  and  as  all  the 
material  facts  averred  in  the  third  paragraph,  so  far  as 
pertinent,  were  admissible  under  the  general  denial  which 
constituted  the  first  paragraph,  ^appellant  has  no  ground 
for  complaining  of  the  court's  ruling  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  reply.  Jeffersonville 
Water  Supply  Co.  v.  Riter  (1897),  146  Ind.  521. 

The  disposition  which  we  make  of  this  ease  settles  the 
question  that  no  reversible  error  was  committed  by  the 
trial  court  in  overruling  appellant's  demurrer  to  the  second 
and  fourth  paragraphs  of  appellee  Darr's  separate  answer. 

In  respect  to  the  method  employed  by  the  trial  court  in 
determining  the  amount  for  which  judgment  should  be  ren- 
dered in  favor  of  appellant,  we  are  not  advised  by  the  rec- 
ord. Counsel  for  appellant,  however,  in  their  brief,  in- 
form us  that  the  trial  judge  in  computing  this  amount 
charged  said  appellee  with  $700,  the  amount  borrowed,  and 
treated  the  same  from  and  after  October  3,  1890 — on  which 
date  appellee's  mortgage  and  bond  were  deposited  with  the 
treasurer  of  Wisconsin — as  a  simple  loan  of  money,  and 
credited  upon  the  debt  all  the  sums  paid  by  said  appellee, 
with  six  per  cent  interest  from  the  respective  dates  of  pay- 
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ment.  On  the  other  hand,  counsel  for  said  appellee  assert 
that  the  trial  court  treated  the  transaction  as  a  simple 
loan  of  $604,80,  and  computed  the  interest  thereon  at  seven 
per  cent  per  annum,  according  to  the  laws  of  Minnesota, 
and  in  addition  to  the  amount  due  as  principal  and  interest 
added  thereto  $25  for  attorneys'  fees.  The  view  which  we 
entertain  in  this  case,  however,  renders  immaterial  the 
method  employed  by  the  trial  court  in  arriving  at  the 
amount  of  the  judgment 

We  pass  to  a  consideration  of  the  facts  established  in 
this  case  and  the  rules  of  law  applicable  thereto.  As 
shown,  the  association  in  question,  through  its  directory, 
prior  to  the  time  said  appellee  became  a  borrowing  mem- 
ber, in  order  to  enter  Wisconsin  and  be  permitted  to  do 
business  therein  as  a  building  and  loan  association,  had, 
under  the  requirements  of  the  laws  of  that  state,  deposited 
with  the  treasurer  thereof  $100,000  in  value  of  the  bonds 
and  mortgages  which  it  held  against  its  members.  The 
bond  and  mortgage  in  suit,  as  shown,  were  also  deposited 
with  the  state  treasurer  a  short  time  after  their  execution. 
These  obligations  of  the  members  of  the  association,  under 
the  broad  provisions  of  the  statute  of  Wisconsin,  were  de- 
posited by  the  association  as  a  security  and  were  to  remain 
on  deposit  and  be  held  by  the  treasurer  of  that  state  as  a  trust 
fund  until  all  of  the  shares  of  the  association  held  by  resi- 
dent members  of  that  state  should  be  fully  redeemed  and 
paid. 

Under  the  statute  of  Wisconsin  according  to  the  holding 
of  the  supreme  court  of  that  state  in  Lewis  v.  American 

8av.,  etc.,  Assn.,  supra,  these  bonds  and  mortgages, 
2.     when   deposited  with   the  treasurer  of  that   state, 

became  a  trust  fund  or  security  to  be  held  and  used 
for  the  benefit  solely  of  the  members  and  creditors  of  the 
association  residing  in  that  state.  The  court  in  that  ap- 
peal said:    "Insolvency  of  the  corporation  will  not  release 
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the  trust  or  discharge  it.  *  *  *  This  trust  was  not 
created  for  the  benefit  or  indemnity  of  members,  creditors 
and  shareholders  of  the  defendant  corporation  generally, 
residing  out  of  the  state.  These  were  not  within  its  plan, 
purpose,  or  policy.  The  deposit  was  required  and  made  in 
pursuance  of  a  wise  state  policy,  solely  for  the  benefit  and 
indemnity  of  resident  shareholders  and  creditors  and  for 
their  protection  and  advantage  only." 

The  general  nature  of  the  business  of  the  association  in 
question,  as  shown,  was  "to  assist  its  members  in  saving 

and  investing  money  in  buying  real  estate,  and  in 
3.     procuring  money  for  other  purposes  by  loaning  or 

advancing,  under  the  mutual  building  society  plan." 
In  fact,  the  method  of  business  known  as  building  and  loan 
is,  in  its  essential  plan  and  nature,  the  same  all  over  the 
world.  Security  Sav.,  etc.,  Asstl  v.  Elbert  (1899),  153 
Ind.  198.  Mutuality  is  the  essential  or  fundamental  prin- 
ciple of  such  an  association,  and  is  impressed  upon  or  en- 
ters into  the  contracts  between  it  and  its  members.  3fc- 
Murray  v.  Sidwell  (1900),  155  Ind.  560,  80  Am.  St.  255; 
Eversmann  v.  Schmitt  (1895),  53  Ohio  St.  174,  41  K  E. 
139,  29  L.  R.  A.  184,  53  Am.  St.  632;  2  Beach,  Contracts, 
§1211. 

In  the  latter  work,  in  the  section  cited,  the  author  says: 
*'Its  business  is  confined  to  its  own  members,  its  object  be- 
ing to  raise  a  fund  to  be  loaned  among  themselves  or  such 
as  may  desire  to  avail  themselves  of  the  privilege.  This  is 
done  by  the  payment  at  stated  times  of  small  sums  in  the 
way  of  dues,  interest  on  loans,  and  premiums  for  loans. 
Each  shareholder,  whether  a  borrower  or  nonborrower, 
participates  alike  in  the  earnings  of  the  association,  and 
alike  assist  in  bearing  the  burden  of  losses  sustained.  It 
has  what  is  called  a  capital  stock,  but  this  is  only  true  in  a 
modified  sense.  Unlike  other  corporations  for  profit,  a 
share  in  a  building  association  has,  at  its  inception,  only  a 
nominal  value.     *     *     *     It  is  only  so  far  as  such  an 
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association  serves  the  purposes  above  specified  and  is  con- 
fined to  the  objects  necessarily  involved  therein  that  its 
acts  and  contracts  are  within  the  powers  granted." 

In  McMurray  v.  Sidwell,  supra,  this  court,  in  consider- 
ing the  character  and  nature  of  the  National  Home  Build- 
ing &  Loan  Association,  organized  under  the  laws 

4.  of  Illinois  and  domiciled  in  that  state,  said :     "This 
association  was  a  cooperative  enterprise.     It  dealt 

only  with  its  own  members.  It  was  a  corporate  copartner- 
ship, so  to  say.  Mutuality  and  equality  were  its  essential 
working  principles.  Every  stockholder,  whether  in  Indi- 
ana or  another  state,  contributed  to  a  fund  in  which  all  had 
interests  in  common.  If  the  enterprise  had  been  successful, 
all  would  have  received  dividends  proportionate  to  their 
investments  as  stockholders.  On  insolvency,  the  assets 
should  be  distributed  according  to  the  nature  and  source  of 
the  fund  and  the  claims  upon  it.  The  fund  is  the  common 
property  of  all  the  stockholders  and  the  claims  upon  it  are 
demands  of  all  the  stockholders  for  a  distribution.  The 
loss  should  be  borne  by  those  who  would  have  shared  the 
profits  and  in  the  same  proportion.''  Citing  Marion  Trust 
Co,  V.  Trustees,  etc.  (1899),  153  Ind.  96;  Huter  y.  Union 
Trust  Co.  (1899),  153  Ind.  204;  James  v.  Sidwell  (1899), 
153  Ind.  697. 

The  acts  of  the  directors  of  the  association  in  depositing 

the  bonds  and  mortgages  in  question  with  the  treasurer  of 

Wisconsin  and  thereby  creating  a  trust  fund  of  its 

5.  assets,  as  held  by  the  supreme  court  of  that  state  in 
the  case  of  Lewis  v.  American  Sav.,  etc.,  Assn., 

supra,  not  for  its  shareholders  or  members  in  ^neral,  re- 
gardless of  their  place  of  residence,  but  solely  for  the  pro- 
tection, benefit,  and  indemnity  of  the  shareholders  and  cred- 
itors residing  in  Wisconsin,  certainly  operated  and  served 
as  a  necessary  result  to  break  down  and  destroy  the  mutual- 
ity and  equality  of  its  members,  a  principle,  which,  as 
heretofore  assorted,  was  impressed  upon  and  entered  into 
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the  contracts  between  the  association  and  its  members  and 
the  principle  upon  which  the  creation  of  the  association  was 
based.  It  must  be  presumed  that  the  association,  in  snak- 
ing the  deposits  under  the  laws  of  Wisconsin,  intended  the 
natural  or  probable  consequences  of  its  own  acts.  Reagan 
V.  First  Nat.  Bank  (1902),  157  Ind.  623,  645. 

It  must  be  conceded  that  there  was  no  law  requiring  the 
association  to  enter  Wisconsin,  to  carry  on  its  business 

therein.     Such  act  on  its  part  was  wholly  voluntary. 
6.     It  is  true  that  under  §2860  of  the  general  statutes 

of  1894  of  Minnesota,  relating  to  building  and  loan 
associations,  such  corporations  are  required  to  deposit  and 
keep  with  the  treasurer  of  that  state,  or  with  a  duly  char- 
tered trust  company  approved  by  the  public  examiner,  in 
trust  for  their  members  and  creditors,  all  mortgages  or 
other  securities  received  by  them  in  the  usual  course  of 
business.  The  statute  provides,  however,  that  "whenever 
required  by  the  laws  of  any  other  state  or  territory,  or 
nation,  all  securities  taken  in  such  state,  territory  or  nation, 
by  any  association,  *  ♦  *  subject  to  the  provisions  of 
this  act,  and  other  securities  suflScient  to  allow  such  asso- 
ciation to  enter  and  do  business  in  such  state,  territory  or 
nation,  may  be  deposited  with  some  oflScer  authorized  to 
receive  the  same  in  such  state,  territory  or  nation,  under 
the  laws  thereof,  for  the  benefit  of  its  members  and  cred- 
itors." This  statute  certainly  does  not  contemplate  that 
the  association,  in  order  to  enter  another  state  to  do  busi- 
ness, might  do  as  appellant's  association  did — deposit  its 
bonds  and  mortgages  as  a  trust  fund  solely  to  protect  and  in- 
demnify the  resident  members  or  shareholders  of  the  par- 
ticular state,  and  thereby  give  to  this  class  of  members  or 
creditors  a  decided  preference  over  all  others.  The  statute 
does  not  in  terms  so  provide,  and  it  would  be  a  wide  stretch 
of  construction  to  hold  that  such  is  the  intent  or  purpose 
tliereof.  Certainly  under  its  provisions  it  cannot  be  said 
to  have  authorized  the  building  and  loan  association  here 


Digiti 


zed  by  Google 


XOVEMBER  TERM,  1906.  121 

Clarke  v.  Darr— 168  Ind.  101. 

involved  to  agree  in  any  respect  upon  depositing  its  secur- 
ities in  Wisconsin  that  the  proceeds  arising  therefrom,  in 
the  event  that  the  association  should  become  insolvent  and 
cease  to  be  a  going  concern,  might  be  used  and  applied  to 
redeem  and  pay  in  full  the  resident  stockholders  and  cred- 
itors of  that  state,  to  the  exclusion  of  all  others.  This 
would  operate  to  break  down  or  destroy  all  mutuality 
and  equality.  In  fact,  §2880  of  the  same  statute  prohibits 
building  and  loan  associations  from  issuing  any  preferred 
stock.  It  is  unreasonable  to  assert,  under  the  circum- 
stances, that  the  legislature  intended  by  other  provisions  of 
the  act  to  empower  these  associations  to  make  or  deposit 
their  mortgages,  etc.,  and  thereby  create  a  class  of  pre- 
ferred stockholders,  when  by  the  same  act  they  were  ex- 
pressly prohibited  from  issuing  any  preferred  stock. 

While  this  is  our  view  in  respect  to  the  construction  of 
the  statute  in  question,  nevertheless  the  decision  of  the  su- 
preme court  of  Wisconsin,  in  the  case  heretofore 
7-  cited,  is  to  the  contrary,  and  appellant,  as  a  special 
receiver,  virtually  acting  in  the  interest  of  the  share- 
holders and  creditors  residing  in  Wisconsin,  claims  to  be 
controlled  and  governed  by  the  holding  in  that  case.  In 
that  suit,  as  shown.  Hale,  the  general  receiver,  unsuccess- 
fully sought  to  have  the  securities,  which  had  been  de- 
posited by  the  association,  turned  over  to  be  administered 
upon  by  him  and  distributed  equitably  among  all  the  asso- 
ciation's shareholders  and  creditors.  The  insolvency  of 
the  association  and  the  appointment  of  a  receiver  incapac- 
itated it  from  further  carrying  out  its  contracts  with  its 
shareholders.  These  contracts  to  that  extent  were  abro- 
gated. The  association,  when  it  became  insolvent  and 
ceased  to  be  a  going  concern,  was  civilly  dead,  and,  under 
a  well-settled  general  principle  of  equity,  all  its  property 
and  assets  were  liable  to  be  transferred  to  the  administra- 
tion of  a  court  of  equity,  subject  to  be  treated  as  a  trust 
fund  for  the  benefit  of  all  of  the  shareholders  and  creditors 
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of  the  insolvent  concern,  without  distinction  as  to  their 
place  of  residence.  But,  as  heretofore  said,  appellant  does 
not  propose  to  be  controlled  by  this  equitable  rule,  but  is 
governed  wholly  by  the  decision  of  the  court  of  his  own 
state. 

It  must  follow  in  this  case  that  the  rule  approved  in 

Wohlford  V.  Citizens,  etc.,  Sav.  Assn.   (1895),  140  Ind. 

662,   29   L.   E.   A.    177,   and   Marion  Trust   Co. 

8.  V.  Trustees,  etc.   (1899),  153  Ind.  96,  in  respect 
to  adjusting  with  equality  the  losses  and  expenses 

among  the  shareholders  of  an  insolvent  building  associa- 
tion, is  not  applicable  and  cannot  be  followed.  The 
act  of  the  association,  in  effect  preferring  over  all  other 
members  and  stockholders  of  Wisconsin,  must  be  held, 
for  the  reason  hereinbefore  given,  to  have  resulted 
in  abrogating  ab  initio  the  contract  between  appellee 
and  the  association;  therefore  the  only  equitable 
method  under  the  circumstances,  as  it  appears  to 

9.  us,  is  to  place  appellee  and  the  association  in  the 
relation  of  debtor  and  creditor,  treat  or  consider 

the  amount  of  $700  borrowed  by  him  simply  as  a  loan  of 
so  much  money,  and  charge  him  with  that  amount  and  six 
per  cent  interest  thereon,  credit  as  partial  payments  on  the 
indebtedness  all  sums  paid  by  him  either  as  interest  or 
stock  dues,  and  render  judgment  for  the  remainder  unpaid, 
if  any,  with  a  foreclosure  of  the  mortgage.  When  tested 
by  this  method  of  computation  we  discover  no  grounds  for 
the  contention  of  appellant  that  the  amount  of  recovery  in 
this  case  is  too  small.  It  would  be  inequitable  to  require 
appellee  Darr  to  pay  back  to  the  receiver  in  this  case,  for 
the  sole  benefit  of  the  Wisconsin  stockholders,  the  amount 
of  money  borrowed,  with  interest  thereon,  and  then  give 
him  no  credit  for  the  stock  dues  paid,  on  the  ground  that 
he  should  not  escape  payment  of  his  part  of  the  losses  and 
expenses  under  the  requirements  of  the  general  rule  which, 
as  we  have  previously  said,  is  not  applicable  under  the 
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particular  circumstances  herein.  As  shown  by  the  evi- 
dence, said  appellee  had  no  knowledge  or  notice  that  the 
association  had  or  was  depositing  its  bonds  and  mortgages 
with  the  state  of  Wisconsin  for  the  purpose  in  question, 
or  that  the  bond  and  mortgage  which  he  executed  had  been 
deposited  with  the  treasurer  of  state  for  the  same  purpose, 
until  after  the  association  became  insolvent.  Consequently, 
the  claim  of  appellant  that  he  is  now  estopped  or  has 
waived  his  right  to  call  in  question  in  this  suit  the  act  of 
the  association  in  making  the  deposits  in  controversy,  is 
wholly  untenable. 

We  have  considered  all  of  the  points  presented  by  appel- 
lant in  this  appeal,  but  find  no  reversible  error,  and  being 
satisfied  that  the  conclusion  which  we  have  reached  is 
equitable  and  right,  the  judgment  is  therefore  aflSrmed. 


Green  v.  Estabrook  et  al. 

[No.  20,744.    Filed  November  27,  1906.     Rehearing  denied  Feb- 
ruary 6,  1907.] 

1.  Mortgages.  —  Husband  and  Wife. — Effect  of  Wif^a  Signer 
tare, — The  legal  effect  of  a  wife's  joining  in  the  execution  of 
her  husband's  mortgage  on  his  real  estate,  is  to  bar  her  in- 
choate interest  as  against  the  mortgagee  and  his  privies,    p.  127. 

2.  Same. — Foreclosure, — Rights  of  Wife, — The  wife,  although 
she  joins  the  husband  in  the  execution  of  a  mortgage  on  his 
land,  is  ^ititled  under  the  statute,  or  apart  from  it,  to  a  decree 
that  his  interest  shall  first  be  exposed  for  sale.    pp.  127,  128. 

3.  Same. — Foreclosure. — Creditors, — Rights  of  Wife. — On  the 
foreclosure  of  a  mortgage  executed  by  a  husband  and  wife  on 
his  lands,  the  wife  is  entitled,  as  against  other  creditors,  to  her 
marital  rights  out  of  the  surplus  of  the  proceeds  of  the  sale, 
p.  127. 

4-  Same. — Foreclosure. — Redemption  from,  by  Wife. — Enforce- 
ment of  Mortgage  by  Wife. — A  wife,  upon  redeeming  from  a 
foreclosure  of  a  mortgage  executed  by  her  husband  and  herself 
upon  his  land,  may  enforce  the  whole  of  such  claim  against  the 
husband's  two-thirds  interest,    p.  127. 
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5.  Mortgages. — Foreclosure. — ScUe  of  Husband's  Two-Thirds. — 
Rights  of  Wife, — Where  the  court,  on  foreclosure,  first  decrees 
the  sale  of  the  husband's  two-thirds  of  the  mortgaged  land  for 
the  payment  of  the  mortgage  debt  and  such  part  sells  for 
enough  to  satisfy  the  debt,  the  wife's  inchoate  right  to  the  re- 
maining one-third,  at  the  expiration  of  the  redemption  year, 
becomes  vested  in  her  absolutely,    p.  128. 

6.  Statutes.  —  Construction.  —  Husband  and  Wife.  —  Judicial 
Sales.— The  statute  (§2669  Bums  1901,  §2508  R.  S.  1881), 
providing  that  the  wife's  inchoate  interest  in  her  husband's 
land  shall  become  vested  where  the  husband's  land  is  sold  at 
a  judicial  sale,  must  be  liberally  construed  in  favor  of  the  wife. 
p.  129. 

7.  Same.  —  Husband  and  Wife. — Dower. — Judicial  ScUes. — ^The 
statute  (§2669  Bums  1901,  §2508  R.  S.  1881),  providing  that 
on  a  judicial  sale  of  the  husband's  land  the  wife's  inchoate  in- 
terest shall  vest,  is  a  substitute  for  her  common-law  dower, 
which  constituted  a  legal,  equitable  and  moral  right,    p.  129. 

8.  Contracts. — Consideration. — Marriage. — Husband  and  Wife. 
— Marriage  is  a  valuable  consideration;  and  the  wife  is  re- 
garded, so  far  as  she  receives  property  by  virtue  thereof,  as 
a  purchaser  for  a  valuable  consideration,    p.  129. 

9.  Judicial  Sales.  —  Wife's  Rights.  —  Subsequent  Deed  from 
Husband  to  Wife^s  Third. — Purpose  of  Statute. — A  subsequent 
deed,  the  wife  not  joining,  to  the  wife's  one-third  of  land  of  the 
husband,  two-thirds  of  which  was  first  ordered  sold  at  judi- 
cial sale,  conveys  nothing,  the  statute  (§2669  Bums  1901, 
§2508  R.  S.  1881)  vesting  title  to  same  in  her,  the  purpose  of 
the  statute  being  to  secure  the  wife  against  the  husband's 
misfortune  as  well  as  his  improvidence,     p.  130. 

10.  Statutes. — Husband  and  Wife. — Descent  and  Distribution. — 
Judicial  Sales.— Dower.— The  statute  (§2669  Bums  1901,  §2508 
R.  S.  1881),  providing  that  the  wife's  inchoate  interest  in  her 
husband's  land  shall  vest  when  such  land  is  sold  at  judicial 
sale,  is  not  cut  down,  so  as  to  make  such  interest  subject  to  the 
husband's  creditors,  by  reason  of  §2640  Bums  1901,  §2483  R.  S. 
1881,  providing  that  upon  the  husband's  death  one-third  of  his 
real  estate  shall  descend  to  her  free  from  his  creditors,    p.  130. 

11.  Mortgages.  —  Foreclosure.  —  Redemption.  —  Wife's  Inchoate 
Rights. — A  redemption,  by  the  husband,  of  his  land  sold  at  judi- 
cial sale,  prevents  the  vesting  of  the  wife's  inchoate  interest 
therein,    p.  131. 
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12.  Constitutional  LAW.—Hiisband  and  Wife,— Judicial  Sales. 
— Wife's  Inchoate  Rights.— The  statute  (§2669  Bume  1901, 
§2508  R.  S.  1881),  providing  that  on  judicial  sale  of  the  hus- 
band's land  the  wife's  inchoate  interest  shall  vest,  does  not 
deprive  the  husband  of  his  property  without  due  process  of  law. 
p.  131. 

From  Wells  Circuit  Court;  Edwin  C.  Vaughn,  Judge. 

Suit  by  Peter  S.  Green  against  Leah  Estabrook  and  an- 
other. From  a  decree  for  defendants,  plaintiff  appeals. 
Affirmed. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellant. 
W.  H.  Eichhorn  and  0.  A.  M attack,  for  appellees. 

GrLLETT,  J. — ^Appellant  commenced  partition  proceed- 
ings against  appellee  Leah  Estabrook,  alleging  that  he  was 
the  owner  of  a  one-third  interest  of  the  land  described,  and 
that  she  was  the  owner  of  the  remaining  two-thirds  interest. 
On  her  own  application,  appellee  Emma  Green  was  ad- 
mitted as  a  party  defendant,  and  filed  a  general  denial  to 
the  complaint,  and  a  cross-complaint  against  appellant,  to 
quiet  title  to  one-third  of  said  real  estate.  Appellant  an- 
swered the  cross-complaint  'by  a  general  denial.  The  re- 
maining issues  need  not  be  stated. 

At  the  request  of  appellant,  the  court  made  special 
findings  and  stated  its  conclusions  of  law  thereon.  The 
following  facts  are  found:  Appellant  and  appellee  Green 
were  married  in  1889,  and  the  marriage  relation  thus 
formed  still  continues,  although  for  some  years  they  have 
been  living  apart.  At  the  time  of  their  marriage,  appel- 
lant was  the  owner  of  the  tract  of  land  sought  to  be  parti- 
tioned. January  26,  1901,  appellant  borrowed  $375  from 
appellee  Leah  Estabrook,  to  pay  for  improvements  on  said 
land.  The  debt  was  evidenced  by  his  note,  and  at  the 
same  time  he  and  his  wife  joined  in  the  execution  of  a 
mortgage  on  said  real  estate  to  secure  said  note.  Suit  was 
afterwards  brought  to  recover  on  said  note  and  to  fore- 
close said  mortgage,  appellant  and  his  wife  being  made  de- 
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fendants  thereto.  Such  proceedings  were  afterwards  had 
in  said  suit  that  judgment  was  rendered  on  said  note  and 
a  decree  of  foreclosure  entered,  ordering  the  undivided  two- 
thirds  of  said  real  estate  to  be  sold.  Upon  the  sale  appellee 
Leah  Estabrook  bid  the  full  amount  of  her  judgment  for 
said  two-thirds  interest,  and,  as  there  was  no  redemption, 
she  obtained  a  sheriff's  deed  therefor.  The  remaining  one- 
third  has  never  been  sold  by  virtue  of  any  legal  process. 
The  court  stated,  as  one  of  its  conclusions  of  law,  that  the 
defendant  Emma  Green  was  the  owner  of  an  undivided 
one-third  of  said  real  estate,  and  that  the  defendant  Leah 
Estabrook  was  the  owner  of  two-thirds  of  said  land. 

The  question  in  the  case  is  whether  appellant  or  appellee 
Green  is  the  owner  of  one-third  of  the  land,  the  title 
of  appellee  Estabrook  to  the  other  two-thirds  being  undis- 
puted. No  question  is  made  by  counsel  for  appellant  con- 
cerning the  regularity  or  form  of  that  part  of  the  decree 
of  foreclosure  which  related  to  the  sale  of  a  two-thirds  in- 
terest, nor  is  it  questioned  that  it  was  in  fact  made  for  the 
protection  of  the  wife.  On  the  contrary,  the  brief  of 
appellant's  counsel  impliedly  assumes  the  validity  of  such 
order,  and  the  principal  question  is  whether,  under  the  act 
of  August  24,  1875  (Acts  1875,  p.  178,  §2669  et  seq. 
Burns  1901),  the  one-third  interest  of  the  wife  became 
choate  and  vested  in  her  as  against  her  husband,  since  the 
rights  of  creditors,  other  than  the  mortgagee,  did  not  in- 
tervene. 

Section  one  of  the  statute  referred  to  is  as  fol- 
lows: "In  all  cases  of  judicial  sales  of  real  property  in 
which  any  married  woman  has  an  inchoate  interest  by  vir- 
tue of  her  marriage,  where  the  inchoate  interest  is  not 
directed  by  the  judgment  to  be  sold  or  barred  by  virtue  of 
such  sale,  such  interest  shall  become  absolute  and  vest  in 
the  wife  in  the  same  manner  and  to  the  same  extent  as 
such  inchoate  interest  of  a  married  woman  now  becomes 
absolute  upon  the  death  of  the  husband,  whenever,  by  virtue 
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of  said  sale,  the  legal  title  of  the  husband  in  and  to  such 
real  property  shall  become  absolute  and  vested  in  the 
purchaser  thereof,  his  heirs  or  assigns,  subject  to  the  pro- 
visions of  this  act,  and  not  otherwise.  When  such  inchoate 
right  shall  become  vested  under  the  provisions  of  this  act, 
such  wife  shall  have  the  right  to  the  immediate  possession 
thereof;  and  may  have  partition,  upon  agreement  with  the 
purchaser,  his  heirs  or  assigns,  or  upon  demand,  without 
the  payment  of  rent,  have  the  same  set  off  to  her." 

When  the  wife  joined  in  the  mortgage,  it  was  for  the 

sole  purpose  of  barring  her  inchoate  interest  as  against  the 

mortgagee  and  the  privies  of  the  latter.     Perry  v. 

1.  Borton  (1865),  25  Ind.  274;  Purviance  v.  Emley 
(1891),  126  Ind.  419;  Mandel  v.  McClave  (1889), 

46  Ohio  St.  407,  22  K  E.  290,  5  L.  R.  A.  519,  15  Am.  St. 
627.    It  is  settled  that  as  respects  a  mortgage  so  exe- 

2.  cuted  the  wife  occupies  a  position  analogous  to  that  of 
a  surety,  and  that  as  such  she  is  entitled  to  an  order 

that  her  husband's  interest  shall  first  be  exposed  for  sale. 
Leary  v.  Shaffer  (1881),  79  Ind.  567;  Crawford  v.  Hazel- 
rigg  (1889),  117  Ind.  63,  2  L.  R.  A.  139;  Purviance  v. 
Emley,  supra;  Kelley  v.  Canary  (1891),  129  Ind.  460; 
Smith  V.  Spwrhs  (1904),  162  Ind.  270.  It  has  also  been 
decided  that  she  is  entitled  to  her  marital  interest, 

3.  as  against  creditors,  in  the  surplus  arising  from  the 
sale  on  mortgage  foreclosure,  although  she  joined 

with  her  husband  in  the  mortgage.  Purviance  v.  Emley, 
supra;  Clements  v,  Davis  (1900),  155  Ind.  624.  And 
see  Staser  v.  Oaar,  Scott  &  Co.  (1907),  post,  131.  It 
has  been  held  by  the  Appellate  Court  that  upon  redeem- 
ing from  a  mortgage  in  which  she  has  so  joined, 

4.  she  may  enforce  it  as  against  the  holder  of  the 
other  two-thirds  interest.     Union  Nat.  Bank  v.  Mc- 

Conaha  (1895),  14  Ind.  App.  82. 

It  does  not  seem  to  admit  of  question  that,  where  an 
order  is  made,  for  the  protection  of  the  wife,  that  the 
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husband's  two-thirds  interest  shall  first  be  exposed 
6.     for  sale,  and  if  it  sells  for  a  sum  sufficient  to  satisfy 
the  decree,  the  statute  vests  the  unsold  interest  of 
the  wife  when  the  year  for  redemption  expires. 

Even  apart  from  the  statute,  it  appears  that  the  wife  has 
a  sufficient  equity  to  protect  her  inchoate  interest,  by  the 
procuring  of  an  order  that  the  interest  of  the  husband 
2.     shall  first  be  oflFered.    Leary  v.  Shaffer,  supra.    But 
the  statute  of  1875  provides  that  upon  a  judicial 
sale  of  the  husband's  interest,  where  the  wife's  interest  is 
not  directed  to  be  barred  or  sold,  her  inchoate  interest  shall 
become  absolute  when  the  legal  title  of  the  husband  shall 
become  absolute  and  vested  in  the  purchaser.     The  deci- 
sions of  this   State  which   recognize  the  wife's   right  as 
against  general  creditors  to  one-third  of  the  real  estate  even 
where  her  interest  is  directed  to  be  sold,  rest  upon  the  idea 
.that  the  mortgage  has  barred  her  interest  only  as  against 
the  mortgagee  and  his  privies,  and  that  as  to  general  cred- 
itors her  interest  in  the  proceeds  has  become  choate  by  the 
sale.     The  cases  on  which  has  been  based  the  practice  of 
procuring  an  order  in  a  foreclosure  suit  that  the 
5:     two-thirds  interest  of  the  husband  shall  first  be  of- 
fered for  sale  amount  to  an  adaptation  of  the  gen- 
eral principle,  that  a  wife  may  procure  an  order  for  the 
protection  of  her  inchoate  interest,  to  the  provisions  of  the 
act  of  1875,  supra,  thus  anticipating  the  fact  that  her  in- 
terest will  become  choate  at  the  end  of  the  year,  if  the  hus- 
band's two-thirds  interest  is  sold  and  there  is  no  redemp- 
tion.    To  meet  possible  contingencies  that  may  arise  prior 
to  the  acquiring  of  title  at  the  end  of  the  year  of  redemption, 
it  may  be  that  the  decree  ought  to  provide  for  first  ofl^ering 
the  whole  interest  of  the  husband,  subject,  however,  to  the 
right  of  the  wife  to  one-third  in  case  her  interest  becomes 
choate -either  under  the  statute  of  1875  or  the  general  stat- 
ute of  descents.     If,  however,  the  customary  practice  of 
offering  the  husband's  two-thirds  interest  is  observed,  and 
it  sells  for  enough  to  satisfy  the  decree,  there  can  be  no 
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doubt  that  when  the  year  for  redemption  has  expired,  and 
the  wife  is  in  esse,  the  sale  of  the  husband's  two-thirds 
interest,  after  the  ordinary  manner,  divests  him  of  all  his 
title,  and  therefore  the  case  would  be  sqi:arely  within  the 
statute.  It  is  not  required  by  said  enactment,  in  order  to 
create  an  interest  in  the  wife,  that  the  decree  should  direct, 
as  against  the  husband,  that  the  whole  estate  should  be  sold 
leaving  her  inchoate  interest  to  become  choate  when  the 
purchaser  makes  title,  but  it  is  within  the  contemplation 
of  the  enactment,  as  judicially  construed,  that  when  the 
title  has  passed  to  the  latter  to  all  that  can  pass  as  against 
a  choate  marital  right,  her  title  shall  thereby  be  created, 
although  that  portion  of  the  estate  to  which  she  becomes 
entitled  by  statute  has  never  been  sold  as  against  the  hus- 
band. 

The  real  contention  of  appellant^s  counsel,  however,  seems 

to  be  based  upon  the  theory  that  the  statute  does  not  give  the 

wife  one-third  as  against  the  husband,  but  only  as 

6,  against  creditors.     It  is  settled  that  the  statute  in 
question  is  to  be  liberally  construed  in  favor  of  the 

wife.     Lawson  v.  DeBolt  (1881),  78  Ind.  563;  Stravghan 
V.  White  (1882),  88  Ind.  2^2;Mansury.  Hinkson  (1884), 
94  Ind.  395.     In  the  interpretation  of  the  statute  the  na- 
ture of  the  claim  which  the  enactment  was  designed 

7,  to  amplify  must  not  be  overlooked.     Her  inchoate 
right  under  the  laws  of  this  State  is  a  substitute  for 

dower,  and  this  court  has  declared  that  dower  is  "a  legal, 
an  equitable,  and  a  moral  right."  Noel  v.  Ewing  (1857), 
9  Ind.  37;  McCord  v.  Wright  (1884),  97  Ind.  34;  Craw- 
ford V.  Hazelrigg,  supra;  Staser  v.  Oaar,  Scott  &  Co., 
supra. 

In  the  determination  of  the  question  in  hand,  the  fact  is 
to  be  remembered,  that  "marriage  is  a  valuable  considera- 
tion,, and  a  married  woman  is  regarded  as  a  pur- 

8,  chaser  for  a  valuable  consideration  of  all  property 
which  accrues  to  her  by  virtue  of  the  marriage." 

Vol.  168—9 
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Derry  v.  Derry  (1881),  74  Ind.  560.  See,  also,  Richard- 
son V.  Schultz  (1884),  98  Ind.  429;  Staser  v.  Oaar,  Scott 
&  Co.,  supra. 

We  may  also  suggest  that  it  was  the  wife's  equity  which 
was  alone  suflScient  to  procure  an  order  that  the  husband's 
interest  in  the  land  be  first  offered  for  sale,  so  that, 
9.  as  against  the  husband,  it  would  seem  that  she  had 
a  reasonably  strong  equity  to  that  part  of  the  estate 
which  her  right  has  saved  from  the  wreckage.  The  case 
of  Kelley  v.  Canary,  supra,  is  one  which  is  strongly  against 
the  construction  contended  for  by  appellant.  It  was  there 
held  that  where  the  wife  had  procured  an  order  upon  the 
foreclosure  of  a  mortgage  in  which  she  had  joined,  that 
the  two-thirds  interest  of  the  husband,  should  first  be 
offered,  and  it  sold  for  enough  to  satisfy  the  decree,  the 
purchaser  obtaining  title,  she  was  entitled  to  the  remaining 
one-third  as  against  one  who  deraigned  title  through  a  deed 
made  by  the  husband  subsequently  to  the  execution  of  the 
mortgage,  in  which  deed  she  did  not  join.  In  disposing 
of  the  case  this  court  said,  that  if  the  husband  had  not  con- 
veyed she  would  take  one-third  as  against  him,  and  that 
his  conveyance  did  not  place  the  purchaser  in  any  better 
condition.  It  was  also  observed — and  we  are  of  the  opin- 
ion that  this  is  the  keynote  of  the  statute — that  its  purpose 
was  "to  secure  the  wife  not  only  against  the  misfortunes 
of  the  husband  but  his  improvidence  as  well." 

There  is  no  merit  in  the  contention  that  construing  the 

act  of  1876  with  §2640  Bums  1901,  §2483  R.  S.  1881, 

the  wife  takes  her  share  as  against  creditors  only. 

10.     The  later  statute  contains  a  substantive  provision 

in  favor  of  the  wife,  and  the  interest  she  takes  in 

the  real  estate  is  not  cut  down  by  reason  of  the  fact  that 

the  demands  of  creditors  have  been  satisfied.     Mansur  v. 

HinJcson  (1884),  94  Ind.  395. 

We  are  not  impressed  with  the  claim  that  the  act  of  1875, 
construed  as  we  have  indicated,  is  invalid  as  depriving  ap- 
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pellant  of  his  property.     He  had  a  right  to  redeem 

11.  his  two-thirds  interest,  and  the  effect  of  such  re- 
demption would  have  been  to  prevent  his  wife's 

interest   from   becoming   choate.      Huffmaster   v.    Ogden 

(1893),  135  Ind.  661.     He  was  not  put  under  any  greateri 

burden  in  effecting  a  redemption  than  he  would  have  been 

under  had  the  statute  not  existed.     It  was  not  until 

12.  all  interest  over  which  he  had  any  control,  so  far 
as  the  foreclosure  was  concerned,  was  irretrievably 

lost  to  him  that  the  statute  attached.  See  Ervin  v.  State, 
ex  rel  (1898),  150  Ind.  332.  But  even  should  we  give 
him  the  benefit  of  assuming  every  possibility  in  his  favor, 
and  indulging  the  supposition  that  a  sale  of  the  whole  estate 
would  have  produced  an  overplus,  of  which  he  might,  but 
for  the  statute,  have  availed  himself,  yet  we  are  not  pre- 
pared to  say,  in  view  of  the  fact  that  the  wife  is  a  purchaser 
as  respects  her  marital  right,  that  a  statute  is  invalid 
which,  as  against  such  a  possibility,  humanely  gives  her  a 
remnant  of  the  estate  as  a  provision  for  her  support.  The 
authority  of  the  lawmaking  power  over  the  marriage  rela- 
tion and  its  incidents  is  clearly  sufficient  to  uphold  the 
statute. 

Judgment  affirmed. 


Staser  v.  Gaar,  Scott  &  Co.  et  al. 

[No.  20,944.    Filed  November  27,  1906.    Rehearing  denied  Feb- 
ruary 6,  1907.] 

1.  PAurmON.  —  Judicial  Sales.  —  Husband^s  Creditors,  —  Wife^s 
Rights.  —  Parties.  —  Estoppel. — Where  a  wife  files  a  cross-com- 
plaint, after  the  sale  of  her  husband's  interest  in  land  in  a  suit 
for  partition,  praying  that  she  be  given,  as  against  the  husband's 
creditors,  out  of  the  proceeds  in  the  commissioner's  hands,  her 
inchoate  marital  interest,  she  is  estopped  from  claiming  that 
she  was  a  necessary  party  to  the  suit  for  partition,  and  it  will 
be  assumed  that  the  complete  title  was  transmitted  by  the  sale. 
p.  134. 
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2.  Husband  and  Wife.  —  Dower.  —  Descent  and  Dietribution.  — 
The  marital  right  of  the  widow  is  highly  favored  in  law,  since 
it  is  a  moral,  legal  and  equitable  right,    p.  135. 

3.  Statutes. — C<m8truction, — Dower. — Descent  and  Distributunu 
— Statutes  guarding  or  amplifying  the  marital  rights  of  the 
widow  are  liberally  construed  in  her  favor,    p.  135. 

4.  Contracts. — Consideration. — Husband  and  Wife. — Marriage  is 
a  valuable  consideration;  and  the  wife  is  regarded,  so  far  as 
she  receives  property  by  virtue  thereof,  as  a  purchaser  for  a 
valuable  consideration,    p.  136. 

5.  Husband  and  Wipe.  —  Inchoate  Rights. — Protection  of. — ^The 
wife's  inchoate  right  in  her  husband's  land  is  more  than  a 
mere  possibility;  and  it  may  be  protected  by  the  courts,    p.  136. 

6.  Mortgages.  —  Wife's  Inchoate  Rights.  —  Protection  of.  —  The 
courts,  on  the  foreclosure  of  a  mortgage  on  the  husband's  land, 
will  protect,  by  appropriate  order,  the  wife's  inchoate  rights 
therein,  as  given  by  §2669  Bums  1901,  §2508  R.  S.  1881,  vesting 
in  the  wife  her  inchoate  rights  in  her  husband's  land  sold 
at  judicial  sale  for  the  payment  of  his  debts,    p.  136. 

7.  Same. — Foreclosure. — Rights  of  Wife  as  against  Creditors. — 
The  wife  is  entitled,  as  against  general  creditors,  under  §2669 
Bums  1901,  §2508  R.  S.  1881,  to  her  third  of  the  proceeds  of 
the  sale  of  her  husband's  lands  sold  under  foreclosure  of  a  mort- 
gage executed  by  the  husband  and  herself,    p.  137. 

8.  Partition. — Creditors. — Wife's  Inchoate  Rights. — Under  §2669 
Bums  1901,  §2508  R.  S.  1881,  the  wife  is  entitled,  as  against 
her  husband's  creditors,  to  her  third  of  the  proceeds,  belonging 
to  the  husband,  of  a  sale  of  the  husband's  land  in  partition, 
such  sale  being  involuntary  as  to  her.    p.  137. 

9.  Conversion.  —  Equitable.  —  Real  Property.  —  Personalty.  — 
Equitable  conversion  consists  in  treating  property  as  if  the 
equity  has  been  worked  out,  and  as  impressed  with  its  then  char- 
acter; and  where  real  estate  has  been  converted  into  money  by 
compulsory  process,  it  will  be  treated,  so  far  as  the  interested 
parties  are  concerned,  as  if  it  were  real  estate,    p.  138. 

From   Vanderburgh    Circuit   Court;   Louis   0.   Raschj 
Judge. 

Cross-complaint  by  Anna  Staser  against  Gaar,  Scott  & 
Co.  and  others.     From  a  decree  for  cross-defendants,  cross- 
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complainant  appeals.  Transferred  from  Appellate  Court 
(see  38  Ind.  App.  696)  under  subd.  1,  §1337j  Bums  1901, 
Acts  1901,  p.  565,  §10.    Reversed. 

0.  F.  Memies  and  Spencer  &  Brill,  for  appellant. 

Ireland  &  Reister,  for  appellees. 

GiLLETT,  J. — This  case  has  been  transferred  to  this 
court  by  the  second  division  of  the  Appellate  Court,  with 
the  recommendation  that  Haggerty  v.  ^Yagner  (1897),  148 
Ind.  625,  39  L.  R.  A.  384,  be  overruled. 

The  errors  assigned  by  appellant  are  based  on  the  sus- 
taining of  demurrers  to  her  respective  cross-complaints 
against  appellees,  Gaar,  Scott  &  Co.  and  Abiah  Martin. 

The  facts  in  the  case,  as  revealed  by  said  cross-complaints 
and  the  record  of  the  proceeding  wherein  they  were  filed, 
are  as  follows :  Appellant  and  Louis  C.  Staser  are,  and  for 
more  than  thirty  years  have  been,  husband  and  wife.  June 
27,  1902,  said  Louis  C.  Staser,  being  the  owner  of  an  un- 
divided iiiterest  in  real  estate  in  Vanderburgh  county, 
joined  with  certain  of  his  cotenants  in  the  institution  of  a 
a  suit  against  bis  remaining  cotenants  to  obtain  a  sale  of  said 
real  estate,  alleging  that  it  was  indivisible.  Such  proceed- 
ings were  afterwards  had  that  November  3,  1904,  a  decree 
was  entered  fixing  the  interest  of  the  parties  and  ordering 
the  land  sold  by  a  commissioner.  January  3,  1905,  the 
commissioner  reported  a  sale  of  the  real  estate,  which  sale 
was  on  said  day  approved  and  the  commissioner  ordered  to 
execute  a  deed.  October  1,  1903,  appellee  Gaar,  Scott  & 
Co.  recovered  a  judgment  against  said  Louis  Staser  for 
$1,669.73,  and  on  November  18,  1904,  appellee  Martin 
obtained  a  judgment  against  said  Louis  Staser  for  $52.50. 
Subsequent  to  the  confirmation  of  the  sale,  said  appellees 
filed  intervening  petitions  in  said  proceeding,  by  which  they 
respectively  sought  to  have  the  fund  in  the  hands  of  such 
commissioner,  so  far  as  it  belonged  to  said  Louis  C  Staser, 
subjected  to  the  payment  of  their  respective  judgments. 
At  this  stage  appellant  filed  a  petition  to  be  made  a  party. 
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and,  upon  being  admitted  as  such,  she  filed  said 
1.     cross-complaints,   asking  to  have  fixed  and  deter- 
mined her  right  as  wife  in  and  to  the  proceeds  of 
said  real  estate,  and  that  such  right  be  decreed  superior  to 
those  of  said  creditors. 

In  Haggerty  v.  Wagner,  supra,  the  question  involved  was 
whether  a  decree  of  sale  on  partition,  in  a  suit  to  which  the 
husband,  as  one  of  the  cotenants,  was  a  party,  was  sufficient 
to  bar  the  wife  upon  the  death  of  her  husband,  she  not 
having  been  a  party  to  said  suit.  The  substance  of  the 
holding  was  that  she  was  not  a  necessary  party,  as  the  par- 
tition statute  directs  that  "the  moneys  arising  from  such 
sale,  after  payment  of  just  costs  and  expenses,  shall  be  paid 
by  such  commissioner  to  the  persons  entitled  thereto,  ac- 
cording to  their  respective  shares"  (§1218  Bums  1901, 
§1204  R.  S.  1881),  and  that  therefore  she  had  no  interest 
which  she  could  protect  by  an  appearance.  Appellant's 
cross-complaints  in  this  action,  as  will  be  observed,  were 
not  based  on  the  theory  that  the  sale  did  not  divest  her  of 
all  interest  in  the  land.  On  the  contrary,  it  may  be  said 
that  they  proceed  on  the  theory  that  her  interest  was  di- 
vested by  the  sale,  as  held  in  the  case  of  Haggarty  v.  Wag- 
ner, supra,  but  that,  since  the  value  of  her  interest  went 
to  augment  the  proceeds  in  the  hands  of  the  commissioner, 
she  was  entitled  as  against  her  husband's  creditors  to  assert 
her  right  against  the  fund.  It  is  obvious,  therefore,  that 
she  cannot  succeed  on  the  theory  that  her  interest  in  the 
real  estate  did  not  pass,  and  therefore  she  is  thoroughly 
committed  to  the  theory  that  the  case  of  Haggarty  v.  Wag- 
ner, supra,  was  correctly  decided.  We  can  only  assume, 
since  the  holding  in  that  case,  that  the  statute  of  1875,  to 
which  we  shall  hereafter  advert,  did  not  apply  to  partition 
sales,  was  the  declared  law  of  this  State  during  the  pend- 
ency of  the  partition  proceeding  in  question,  and  as  the 
parties  thereto  evidently  proceeded  under  the  supposition 
that  such  declaration  was  the  law,  that  the  purchaser  bid 
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on  the  theory  that  he  would  acquire  the  wife's  interest,  so 
that  in  fact  the  fund  was  thereby  proportionately  increased. 
Appellee  Martin  has  not  filed  a  brief  in  the  case,  while  ap- 
pellee Gaar,  Scott  &  Co.  makes  no  question  upon  the  propo- 
sition that  appellee's  interest  in  the  real  estate  has  passed, 
but,  on  the  contrary,  insists  that  under  the  case  of  Hag" 
garty  v.  Wagner,  supra,  the  whole  proceeds  of  the  hus- 
band's share  belongs  to  it.  So  we  apprehend  that,  upon  the 
posture  of  the  case,  and  in  view  of  the  fact  that  the  question 
has  been  decided  by  this  court,  we  may  well  assume  that 
appellant's  inchoate  interest  has  gone  into  the  proceeds  of 
the  sale.  This,  therefore,  being  a  case  in  which  no  party 
to  the  record  has  a  standing  to  insist  that  said  former  case 
was  decided  wrong,  we  assume  its  correctness,  and  proceed 
to  the  consideration  of  the  question  of  whether  appellant 
is  entitled  to  assert  an  interest  in  the  augmented  fund  as 
against  her  husband's  creditors. 

The  marital  right  of  a  widow  in  the  real  estate  of  her 
deceased  husband,  being  an  extension  of  common-law  dower, 
is  highly  favored.     According  to  the  maxim,  the 
2.     three  things  favored  in  law  are  life,  liberty,  and 
dower.     The  right  of  a  widow  to  maintenance  out 
of  her  deceased  husband's  estate  is  so  generally  recognized 
where  the  common  law  obtains  that  it  is  regarded  as  one  of 
the  institutions  of  the  state,  and,  as  it  rests  on  moral, 
equitable  and  legal  right,  it  may  be  the  main-spring  of  some 
of  the  strongest  equities.    1  Story,  Eq.  Jurisp.  (13th  ed.), 
§§628-630;  Crawford  v.  Hazelrigg  (1889),  117  Ind.  63, 
2  L.  K.  A.  139.     This  tenderness  of  the  law  for  the  suste- 
nance of  the  widow  has  also  prompted  this  court  to 
8.     regard  as  beneficent,  and  entitled  to  a  liberal  inter- 
pretation, legislation  which  is  designed  to  guard  or 
even  amplify  the  right  of  the  wife  in  her  husband's  real 
estate.     Lawson  v.  DeBoU  (1881),  78  Ind.  563 ;  Straughan 
V.  White  (1882),  88  Ind.  242 ;  3f atwwr  v.  HinJcson  (1884), 
94  Ind.  395.     "Marriage  is  a  valuable  consideration,  and 
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a  married  woman  is  regarded  as  a  purchaser  for  a 

4.  valuable  consideration  of  all  property  which  accrues 
to  her  by  virtue  of  her  marriage."    Derry  v.  Derry 

(1881),  74  Ind.  560.  See,  also,  Richardson  v.  Schuliz 
(1884),  98  Ind.  429. 

By  section  one  of  the  act  of  1875  (Acts  1875,  p.  178, 
§2669  Burns  1901,  §2508  R.  S.  1881),  it  is  provided  (sub- 
ject to  certain  exceptions  which  need  not  be  here  consid- 
ered) that  in  case  of  a  judicial  sale  of  real  property  in 
which  a  married  woman  has,  by  virtue  of  her  marriage,^ 
an  inchoate  right  that  is  not  directed  by  the  judgment  to 
be  barred  or  sold,  her  right  shall  become  absolute  and 
choate  whenever  the  legal  title  of  the  husband  shall  become 
absolute  and  vested  in  the  purchaser. 

The  inchoate  interest  of  the  wife  is  more  than  a  mere 
possibility  under  the  laws  of  this  State.  Although  pecul- 
iar in  its  character,  it  for  many  purposes  approx- 

5.  imates  an  actual,  even  if  it  be  a  contingent,  interest 
in  the  lands  of  her  husband.     An  inchoate  right  of 

dower  has  been  recognized  as  a  subject  of  judicial  protec- 
tion in  some  circumstances  (14  Cyc.  Law  and  Proc.,  926, 
and  cases  cited),  and  since  the  enactment  of  the  statute  of 
1875,  supra,  there  has  been  no  hesitancy  on  the  part  of  this 
court  in  recognizing  the  wife's  right  to  protection 

6.  as   against   creditors,   even   where   her   application 
was  made  in  advance  of  the  time  of  the  vesting  of 

title  in  the  purchaser.  Thus,  on  the  foreclosure  of  a  mort- 
gage to  secure  the  husband's  debt,  where  she  had  joined  in 
the  mortgage  for  the  purpose  of  barring  her  inchoate  in- 
terest, it  has  been  many  times  declared  that  she  possesses 
the  equity  of  a  surety  to  procure  an  order  that  the  interest 
of  the  principal  debtor  should  first  be  offered  for  sale. 
Leary  v.  Shaffer  (1881),  79  Ind.  567;  Orave  v.  Bunch 
(1882),  83  Ind.  4;  Main  v.  ainthert  (1883),  92  Ind. 
180;  Trentham  v.  Eldridge  (1884),  98  Ind.   525;  Pnr- 
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viance  v.  Emley  (1891),  126  Ind.  419;  Smith  v.  Sparks 
(1904),  162  Ind.  270. 

It  was  held  by  this  court  in  Clements  v.  Davis  (1900), 

155  Ind.  624,  that  where  there  was  a  decree  foreclosing  a 

mortgage  as  against  a  husband  and  wife,  she  having 

7.  joined  him  in  the  mortgage,  and  in  which  proceed- 
ing certain  judgment  creditors,  without  the  forma- 
tion of  an  issue  between  them  and  the  wife,  had  procured 
an  order  that  they  be  paid  out  of  the  proceeds  after  the 
satisfaction  of  the  mortgage  decree,  she  was  entitled  to  de- 
mand that  the  surplus  arising  from  the  sale  after  the  pay- 
ment of  the  mortgage  decree  and  costs  should  go  to  her, 
so  far  as  necessarj^  in  satisfaction  of  her  right  under  the 
statute  of  1875.  In  Purviance  v.  Emley,  supra,  this  court 
held  that  where  a  wife  had  procured  an  order  on  foreclo- 
sure that  her  husband's  two-thirds  interest  should  first  be 
oflFered  for  8ale,.but  where,  the  two-thirds  interest  not  bring- 
ing enough,  the  whole  was  sold,  producing  an  overplus,  the 
wife  was  entitled,  as  against  a  judgment  creditor,  who 
sought  to  reach  the  balance  in  the  hands  of  the  clerk,  to 
one-third  of  the  amount  the  land  sold  for.  These  cases  go 
a  long  way  toward  the  solution  of  the  question  in  hand. 
While  we  recognize  the  fact  that  for  some  purposes  there 

may  be  a  difference  as  to  the  character  of  the  pro- 

8.  ceeds  between  a  sale  which  is  involuntary,  so  far  as 
the  owner  is  concerned,  and  one  in  which  the  very 

purpose  on  the  part  of  the  owner  in  instituting  the  suit 
is  to  turn  the  land  into  money,  yet  the  proceeding  in  this 
case,  being  involuntary  as  to  the  wife,  and  there  being  an 
attempt  on  the  part  of  creditors  to  break  into  the  essen- 
tial unity  of  the  suit,  and  convert  it  into  a  process  of  execu- 
tion, it  is  our  opinion  that  she  is  entitled  as  against  them 
to  one-third  of  her  husband's  share  of  the  proceeds.  Her 
marital  right  has  been  converted  into  money,  and  while 
it  may  be  that  her  husband  would  be  authorized,  by  virtue 
of  the  partition  statute,  to  draw  out  his  whole  share  of  the 
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fund,  yet  general  creditors,  who  are  without  special  equi- 
ties, are  not  entitled,  by  reason  merely  of  the  fact  that  they 
have  omitted  to  make  themselves  parties  before  the  sale, 
to  obtain  her  interest  What  they  could  not  do  directly 
they  cannot  accomplish  by  indirection,  particularly  in 
equity.  It  is  a  settled  rule,  as  was  declared  in  Jewett  v. 
Feldheiser  (1903),  68  Ohio  St  523,  "that  a  judgment 
creditor  of  the  husband  only  has  no  claim  upon  the  wife's 
dower  interest  and  cannot,  by  any  process,  subject  it  to  his 
debt'' 

The  right  of  the  wife  in  such  a  case  as  this  is  secured  by 
treating  the  proceeds  of  her  husband's  interest  as  real  es- 
tate, under  the  doctrine  of  equitable  conversion. 

9.  By  virtue  of  this  doctrine,  a  court  of  chancery,  act- 
ing under  the  maxim  that  "what  ought  to  be  done 
is  considered  in  equity  as  done,"  will,  where  it  is  necessary, 
enforce  an  equity  in  favor  of  a  party  by  treating  the  sub- 
ject-matter as  if  the  equity  had  been  worked  out,  and  as 
impressed  with  the  character  which  it  would  have  then 
borne.  Adams,  Equity. (8th  ed.),  *135;  9  Cyc  Law  and 
Proc.,  825.  The  question  here  is  not  as  between  the  im- 
mediate parties  to  the  partition  proceeding,  nor  as  between 
the  husband  and  his  creditors,  but  it  is  a  case  in  which  the 
predominant  equity  of  the  wife  comes  in  conflict  with  the 
claims  of  general  creditors,  who,  as  before  observed,  are 
without  any  special  equity.  In  such  a  case  we  do  not  doubt 
that  the  court  should  protect  the  interest  of  the  wifa 

The  general  rule  of  equitable  conversion  is  that,  where 
there  has  been  a  compulsory  conversion  of  real  estate  into 
money,  it  will  be  treated  as  real  estate  until  the  person 
authorized  to  draw  it  elects  to  accept  it  in  that  form.  3 
Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §1167.  Here,  the  devolu- 
tion of  the  property  was  involimtary,  so  far  as  the  wife  was 
concerned,  and,  in  the  circumstances,  with  the  wife  and 
judgment  creditors  contending  over  the  proceeds,  we  can- 
not doubt  that  it  was  the  duty  of  the  court,  for  the  purpose 
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of  securing  to  her  the  rights  given  by  statute,  to  treat  the 
fund,  which  it  will  be  observed  that  such  creditors  were 
seeking  to  appropriate  by  an  order  amounting  to  an  equita- 
ble execution,  as  subject  to  the  equity  of  the  wife  to  the 
same  extent  as  if  such  proceeds  were  real  estate.  See 
Whitmore  &  KendaM  v.  Bascoe  (1903),  112  Tenn.  621, 
85  S.  W.  860.  It  is  within  the  power  of  the  court  to 
compel  a  party  who  seeks  equitable  relief  to  do  equity,  and 
the  power  of  a  court  of  chancery  to  reach  a  right  result  is 
not  abridged  because  it  finds  that  by  the  act  of  third  par- 
ties there  has  been  a  devolution  of  the  subject-matter  from 
real  to  personal  property.  Where  there  is  an  equity  which 
can  only  be  protected  by  creating  a  charge  upon  the  pro- 
ceeds of  a  sale,  a  court  of  equity  will  treat  the  money  as 
affected  by  the  same  equitable  rights  as  if  it  had  remained 
specifically  real  estate.  Oxenden  v.  Compton  (1793),  2 
Ves.,  Jr.,  *69;  Holland  v.  Craft  (1855),  3  Gray  162,  180; 
In  re  Chapin  (1889),  148  Mass.  588,  20  K  E.  195,  2  L. 
B.  A.  768.  It  was  by  the  voluntary  action  of  the  creditors 
that  they  sought  by  their  intervening  petition,  in  effect, 
to  convert  an  ordinary  partition  sale  into  a  judicial  sale  for 
the  payment  of  the  husband's  debts,  and,  under  the  liberal 
interpretation  which  has  been  *given  to  the  statute  of  1875, 
supra,  we  perceive  no  reason  why  the  wife  may  not,  as 
against  them,  successfully  follow  the  proceeds  in  the  hands 
of  the  commissioner,  for  the  purpose  of  securing  her  mar- 
ital rights.  In  fact,  it  may  be  said  that  in  the  wife's  ef- 
fort to  have  the  proceeds  treated  as  real  estate,  she  occupied 
a  position  analogous  to  that  of  said  creditors,  for  they  had 
no  right  to  secure  payment  on  a  mere  petition  except  on 
the  theory  that,  being  bound  by  the  partition  proceedings, 
as  their  judgments  were  recovered  pendente  lite,  they  ought 
to  be  permitted  in  equity,  as  against  the  husband,  to  have 
the  proceeds  treated  as  land. 

The  judgment  is  reversed,  with  a  direction  to  overrule 
the  demurrers  to  appellant's  cross-complaints. 
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Begadanz  v.  Haines  et  al. 

[No.  20,782.    Filed  February  7,  1907.] 

1.  Constitutional  Law.  —  Intoxicating  Liquors,  —  The  act  of 
1905  (Acts  1905,  p.  7,  §7283i  Burns  1905),  providing  that  a 
majority  of  the  voters  of  a  township  or  city  ward  may,  by 
remonstrance,  prevent  the  grant  of  a  license  to  anyone  to  retail 
liquor  therein,  is  constitutional,    p.  143. 

2.  Intoxicating  Liquors.  —  Remonstrance.  —  Right  of  With- 
drawal.— Where  a  general  remonstrance  against  the  grant  of 
a  liquor  license  in  a  certain  township  was  filed  three  days  before 
the  October  term  of  commissioners'  court,  the  remonstrators 
thereon  have  no  right  to  withdraw  their  names  at  the  November 
term,  such  signatures  being  effective  for  two  years  from  such 
October  term.    p.  144. 

3.  Same. — "Blanket"  Remonstrances. — The  filing  of  a  "blanket" 
remonstrance  containing  a  majority  of  the  legal  voters  of  a 
township  deprives  the  circuit  court,  on  appeal  from  the  board 
of  commissioners,  of  the  right  to  grant  a  license  in  such  town- 
ship,   p.  144. 

From  Huntington  Circuit  Court;  A.  H.  Plummer, 
Special  Judge. 

Petition  by  Charles  L.  Eegadanz  for  license  to  retail 
intoxicating  liquor,  against  .which  Frank  E.  Haines  and 
others  remonstrate.  From  a  judgment  for  remonstrants, 
petitioner  appeals.    Affirmed. 

Kenner,  Lucas  £  Kenner,  W.  W.  Woollen,  Evans 
Woollen  and  Russell  T.  Byers,  for  appellant. 

John  Q.  Cline  and  Claude  Cline,  for  appellees. 

Charles  W.  Miller,  Attorney-General,  H.  M.  Bowling, 
C.  C.  Hadley  and  William  C.  OeaJce,  for  the  State. 

Jordan,  J. — It  appears  .  from  the  record  in  this  case 
that  three  days  before  the  beginning  of  the  regular  October 
session,  1905,  of  the  Board  of  Commissioners  of  the 
County  of  Huntington,  a  general  remonstrance,  signed  by 
appellees,  claiming  to  be  a  majority  of  the  voters  of  the 


Digiti 


zed  by  Google 


NOVEMBER  TEEM,  1906.  141 

Regadanz  v,  Haines — 168  Ind.  140. 

township,  against  the  granting  of  a  license  by  the  board  to 
any  person  for  the  sale  of  intoxicating  liquors  in  Jackson 
township  of  said  county,  was  filed  with  the  county  auditor 
under  section  nine  of  the  Nicholson  law,  as  amended  by  the 
act  of  1905  (Acts  1905,  p.  7,  §7283i  Bums  1905).  At  the 
time  of  filing  the  remonstrance  there  was  no  application  on 
file  or  pending  before  the  board  for  a  license  to  sell  in- 
toxicating liquors.  Appellant  was  not  notified  of  the  filing 
of  such  remonstrance,  was  not  in  court  at  the  time,  and 
made  no  appearance  to  the  proceedings  had  before  said 
board.  On  October  2,  1905,  at  the  October  session,  the 
board  assumed  jurisdiction  over  the  remonstrance  in  ques- 
tion, and,  after  considering  the  same,  found  that  it  was 
signed  by  a  majority  of  the  legal  voters  of  said  Jackson 
township. 

At  the  regular  November  session,  1905,  appellant,  hav- 
ing given  the  required  notice,  applied  to  the  board  of  com- 
missioners under  the  act  of  1875  (Acts  1875  [s.  s.],  p.  55, 
§5312  et  seq,  K.  S.  1881)  for  a  license  to  sell  intoxicating 
liquors  in  the  town  of  Koanoke,  in  said  Jackson  township. 
The  board  of  commissioners  at  this  session  dismissed  his 
application,  apparently  on  the  ground  that  its  order  made 
in  the  ex  parte  hearing  at  the  October  session  was  final 
and  conclusive  as  against  appellant  and  all  other  appli- 
cants, and  that  thereafter  no  license  could  be  granted  to 
any  person  to  retail  intoxicating  liquors  in  that  township 
for  a  period  of  two  years.  From  this  decision  appellant 
duly  appealed  to  the  Huntington  Circuit  Court,  wherein, 
after  the  filing  of  various  motions,  pleadings  and  de- 
murrers, the  cause  was  submitted  to  the  court  upon  an 
agreed  statement  of  facts  to  be  used  and  considered  as  the 
evidence  in  the  case.  Upon  this  evidence,  agreed  upon  by 
the  parties,  the  court  found  in  favor  of  the  remonstra- 
tors  and  that  appellant  ought  to  take  nothing  by  his 
action.     On  the  same  day  plaintiff  filed  his  motion  for  a 
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new  trial,  assigning  therefor  the  statutory  grounds.  This 
motion  was  overruled,  to  which  ruling  appellant  excepted, 
and  ninety  days  were  granted  in  which  to  file  a  bill  of  ex- 
ceptions, and  thereupon  the  court  rendered  its  judgment 
to  the  effect  that  plaintiff  take  nothing  by  his  action,  and 
that  defendants  recover  from  him  their  costs  laid  out  and 
expended. 

The  facts  agreed  upon  as  the  evidence  in  the  case  are 
incorporated  in  the  bill  of  exceptions  and  are  substantially 
as  follows:  On  Friday,  September  29,  1905,  three  days 
before  the  regular  October  session,  1905,  of  the  board  of 
commissioners  of  Huntington  county,  Indiana,  the  defend- 
ants, Haines  and  others,  to  the  number  of  275,  filed  a 
general  remonstrance  with  the  auditor  of  Huntington 
county,  Indiana,  whereby  they  remonstrated  against,  and 
objected  to,  the  granting  of  a  license  to  any  person  for 
the  sale  of  intoxicating  liquors  in  said  township.  Each  of 
the  persons  who  signed  this  general  remonstrance  was  at 
the  time  of  signing  the  same  a  legal  voter  of  Jackson 
township,  Huntington  county,  Indiana,  and  these  remon- 
strators  constituted  a  majority  of  the  legal  voters  of  said 
township,  as  shown  by  the  aggregate  vote  cast  therein  for 
candidates  for  any  ofiice  at  the  last  general  election  pre- 
ceding the  filing  of  such  remonstrance.  There  are  other 
facts  to  show  that  on  September  29,  1905,  appellant  had 
not  given  any  notice  of  his  intention  to  apply  at  the  October 
session  of  the  board  of  commissioners  for  a  license,  and  no 
other  person  had  given  any  notice  of  an  intention  to  apply 
for  a  license  to  sell  intoxicating  liquors  in  said  Jackson  town- 
ship, and  there  was  no  application  on  file  or  pending  before 
the  board  made  by  any  person  to  secure  at  the  October 
session  a  license  to  sell  intoxicating  liquors  in  said  town- 
ship. It  further  appears  by  the  agreed  statement  that  the 
board  of  commissioners,  at  said  October  session,  1905, 
assumed  jurisdiction  over  the  remonstrance,  and  found 
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that  it  had  been  signed  by  a  majority  of  the  legal  voters  of 
that  township. 

It  was  agreed  that  appellant  gave  the  notice  as  required 
by  law  of  his  intention  to  make  an  application  at  the 
November  session,  1905,  of  the  board  of  commissioners  of 
said  Huntington  county  for  a  license  to  sell  intoxicating 
liquors  in  Jackson  township,  and  that  he  filed  his  written 
application  more  than  three  days  before  the  beginning  of 
said  regular  November  session.  Three  days  before  the 
regular  November  session,  1905,  certain  remonstrators  who 
had  signed  the  remonstrance  in  question  attempted  to  with- 
draw their  names  from  the  remonstrance,  by  means  of  a 
written  document  or  paper  which  they  filed  on  that  date 
with  the  auditor  of  Huntington  county.  The  number  so 
attempting  to  withdraw  would  have  reduced  the  number 
of  those  remaining  upon  the  remonstrance  below  that  re- 
quired by  the  statute.  On  November  8,  1905,  the  board 
of  commissioners  dismissed  appellant^s  application  for  a 
license,  and  he  duly  appealed,  as  required  by  law,  from  this 
order  of  the  board  to  the  Huntington  Circuit  Court  within 
the  time  prescribed  by  the  statute.  It  was  agreed  that  he 
was  a  male  resident  or  inhabitant  of  Jackson  township, 
Huntington  county,  Indiana,  and  a  voter  therein,  and  that 
he  had  resided  in  said  township  for  more  than  ninety  days 
before  making  his  application  for  a  license.  It  is  further 
shown  under  the  facts  agreed  upon  that  he  is  a  person  not 
in  the  habit  of  becoming  intoxicated,  is  a  person  of  good 
moral  character,  and  is  a  fit  person  to  be  entrusted  with  a 
license  to  sell  intoxicating  liquors. 

The  general  remonstrance  signed  by  appellees  appears 
as  a  paper  in  the  cause  and  is  set  out  as  a  part  of  the  record. 

Questions  in  respect  to  the  constitutional  validity 
1.     of  the  act  of  1905  (Acts  1905,  p.  7,  §7283i  Burns 

1905),  commonly  known  as  the  Moore  law,  are  pre- 
sented and  argued  in  this  case,  but  these  were  all  consid- 
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ered  and  decided  adversely  to  the  contention  of  appellant's 
counsel  in  the  case  of  Cain  v.  Allen  (1907),  ante,  8, 
and  such  questions,  so  far  as  they  can  be  said  to  be  in- 
volved in  this  appeal,  are  ruled  by  that  decision. 

The  proposition  presented  relative  to  the  right  of  certain 

remonstrators  to  withdraw  their  names  from  the  general 

remonstrance  at  the  time  at  which  they  attempted 

2.  to  exercise  this  right,  as  herein  shown,  is  denied 
in   the   case   of   Cain   v,    Allen,   supra,   and    the 

ruling  therein  is  controlling  upon  the  question  in  this  ap- 
peal. The  filing  of  the  general  or  "blanket"  remonstrance 
with  the  auditor  of  Huntington  county,  Indiana,  at  the 
time  as  shown  under  the  agreed  statement  of  facts,  signed 
by  a  majority  of  the  legal  voters  of  Jackson  township,  in 
said  county,  in  which  township  appellant,  imder  his  ap- 
plication, desired  to  be  licensed  to  retail  intoxicating 
liquors,  deprived  the  circuit  court,  on  appeal  from 

3.  the  decision  of  the  board  of  commissioners,  of  all 
jurisdiction  or  power  to  grant  appellant  a  license  to 

retail  intoxicating  liquors  in  said  township.  Cain  v.  Allen, 
supra,  and  authorities  there  cited. 

Therefore  the  judgment  of  the  lower  court  was  a  correct 
result  and  is  accordingly  affirmed. 


Vandalia  Coal  Company  et  al.  v.  Indianapolib 
&  Louisville  Railway  Company. 

[No.  20,941.    Filed  February  7,  1907.] 

1.  Pleading. — Complaint. — Sufficiency  when  Attacked  for  Firet 
Time  on  Appeal, — A  complaint,  when  attacked  for  the  first  time 
on  appeal,  will  be  held  sufficient  unless  some  essential  element 
is  wholly  omitted  therefrom,    p.  146. 

2.  Same.  —  Complaint. — Eminent  Dommn. — Railroade. — A  com- 
plaint for  the  condemnation  of  land  for  a  railroad  ri^ht  of  way 
showing  the  name  of  the  condemning  company,  the  names  of 
the  owners  and  lienholders  of  the  property  to  be  condemned. 
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the  intended  use  of  the  property,  the  location,  width  and  termini 
of  the  right  of  way,  a  description  of  the  land  to  be  taken  for 
making  embankments,  and  a  failure  to  agree  with  the  owner 
as  to  the  purchase  price  thereof,  states  a  good  cause  of  action 
under  §894  Bums  1905,  Acts  1905,  p.  59,  §2.    p.  147. 

3.  Pleading. — Ohjeetions, — Eminent  Domain, — Preliminary  Trial. 
—Statutea.—Jtidgment — Under  §897  Bums  1905,  Acts  1905,  p. 
59,  §5,  a  landowner  is  required  to  assert,  on  the  preliminary 
hearing,  any  objections,  whether  of  law  or  of  fact,  which  he  may 
have  to  the  plaintiff's  right  to  condenm  his  lands;  and  the  order 
of  the  court  appointing  appraisers  is  conclusive  as  to  plaintiff's 
right  to  condemn,    p.  147. 

4.  Same. — Objections. — Eminent  Domain. — Preliminary  Issues. — 
Measure  of  Damages. — Statutes. — Objections  by  the  defendant 
landowner,  that  §897  Bums  1905,  Acts  1905,  p.  59,  §5,  is  un- 
constitutional, and  that  such  defendant  owned  several  parcels 
of  land  through  which  the  condemning  railroad  company  was 
compelled  to  pass  and  that  such  company  offered  defendant 
damages  separately  for  one  parcel  only,  and  refused  to  consider  • 
the  parcels  as  a  whole  in  the  estimate  of  damages,  do  not  con- 
stitute a  defense  on  the  preliminary  hearing  of  a  condonnation 
proceeding  under  §894  Bums  1905,  Acts  1905,  p.  59,  §2,  giving 
plaintiff  the  right  to  condemn  by  parcels  or  in  a  body.    p.  151. 

6.  Same. — Exceptions. — Award  of  Damages. — Eminent  Domain. 
— Railroads. — Trial. — If  a  landowner  is  aggrieved  at  the  dam- 
ages assessed  by  the  appraisers  in  eminent  domain  proceedings 
(§896  Bums  1905,  Acts  1905,  p.  59,  §4),  he  may  file  exceptions 
to  the  award,  and  have  a  trial  by  jury  on  such  question,    p.  151. 

6.  Eminent  Domain. — Damages. — Railroads. — A  landowner  is 
entitled  to  all  direct  and  consequential  damages  caused  by  the 
appropriation  of  his  land  by  a  railroad  company,  and  by  the 
operation  of  its  trains  thereon,    p.  151. 

7.  SAME.'^Failure  of  Landowner  to  Object. — Remedy. — ^Where  a 
landowner  or  other  interested  person  stands  by  and  permits  a 
railroad  company  to  appropriate  his  land  or  his  interest  therein, 
he  may,  under  §903  Bums  1905,  Acts  1905,  p.  59,  §11,  have  an 
appraisement  thereof  and  recover  compensation  and  damages 
substantially  as  if  such  land  or  interest  had  not  been  taken, 
p.  152. 

8.  Constitutional  Law. — Confiscation. — Eminent  Dommn. — The 
eminent  domain  act  of  1905  (Acts  1905,  p.  59,  §§893-904  Bums 
1905)  does  not  deprive  landowners  of  their  property  without 
just  compensation,    p.  152. 

9.  Same. — Eminent  Domain. — Delegation  of  Authority — Political 
Question. — Railroad  companies  have  the  right,  under  the  emi- 
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nent  domain  act  of  1905  (Acts  1905,  p.  59,  §§893-904  Bums 
1905),  to  decide  upon  the  necessity  for  appropriating  certain 
lands  for  a  railroad  right  of  way,  and  their  decision  is  not 
subject  to  review  by  the  courts,  such  question  being  one  of  po- 
litical sovereignty  and  wholly  legislative,    p.  153. 

From  Greene  Circuit  Court ;  Orion  B.  Harris,  Judge, 

Condemnation  proceedings  by  the  Indianapolis  &  Louis- 
ville Kailway  Company  against  the  Vandalia  Coal  Com- 
pany and  another.  From  a  preliminary  order  appointing 
appraisers,  defendants  appeal.     Affirmed, 

Barrett  &  Barrett,  Byron.  K.  Elliott,  William  F.  Elliott 
and  Willis  Hicham,  for  appellants. 

E.  C.  Field,  H.  B,  Kurrie  and  W.  7.  Moffett,  for  appel- 
lee. 

MoNTOOMEKY,  C.  J. — Appellee  instituted  this  proceed- 
ing to  condemn  and  appropriate  a  right  of  way  across  a 
forty-acre  tract  of  land  owned  by  appellant  Vandalia  Coal 
Company,  in  Greene  county.  Appellants  appeared,  and 
filed  objections  or  answers,  and  a  cross^omplaint,  all  of 
which,  upon  appellee's  motion,  were  stricken  out.  The 
court  thereupon  appointed  appraisers,  and  from  this  order 
the  appeal  was  taken. 

Errors  have  been  properly  assigned  alleging  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  erred  in  striking  out  appel- 
lant's several  objections  and  cross-complaint. 

The  sufficiency  of  the  complaint  was  not  questioned  in 

the  lower  court,  and  it  will,  therefore,  be  held  sufficient 

against  the  present  attack,  unless  some  essential  ele- 

1.  ment  is  wholly  omitted  from  its  averments. 
Thompson  v.  Jordan  (1905),  164  Ind.  551;  City 
of  South  Bend  v.  Turner  (1901),  156  Ind.  418,  54  L.  K. 
A.  369,  83  Am.  St.  200. 

The  complaint  averred  (1)  the  name  of  the  corporation 
desiring  to  condemn,   (2)  the  name  of  the  OAvner  and  of 
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the  holder  of  the  lien  upon  the  property  to  be  appro- 

2.  printed,  (3)  the  intended  use  of  the  property,  (4) 
the  location,  width  and  termini  of  the  right  of  way, 

(5)  a  specific  description  of  the  land  from  which  dirt  was 
to  be  taken  for  making  the  embankment,  and  (6)  that  ap- 
pellee had  b^en  unable  to  agree  with  the  owner  for  the  pur- 
chase of  such  property  and  rights.  The  averments  of  the 
complaint  closely  follow  the  statutory  requirements  and 
are  clearly  sufficient  Acts  1905,  p.  59,  §2,  §894  Bums 
1905. 

Section  five  of  said  act  of  1905  (§897  Bums  1905)  pro- 
vides:    "Any  defendant  may  object  to  such  proceeding 
on  the  ground  that  the  court  has  no  jurisdiction 

3.  either  of  the  subject-matter  or  of  the  person,  or  that 
the  plaintiff  has  no  right  to  exercise  the  power  of 

eminent  domain  for  the  use  sought,  or  for  any  other  reason 
disclosed  in  the  complaint  or  set  up  in  such  objections; 
*  *  *  and  no  pleadings  other  than  the  complaint  and 
such  statement  of  objections  shall  be  allowed  in  such  cause, 
except  the  answer  provided  for  in  section  eight  of  this  act." 
The  statute  upon  which  this  proceeding  is  founded  was 
construed  in  the  case  of  Morrison  v.  Indianapolis,  etc.,  R. 
Co.  (1906),  166  Ind.  511.  We  quote  from  the  opinion  in 
that  case,  as  pertinent  to  the  question  in  controversy,  the 
following  language:  "The  legislature,  by  the  provisions 
of  section  five,  intended  that  there  should  be  what  may  be 
termed  a  preliminary  hearing  by  which  the  landowner 
might  controvert  the  right  of  the  plaintiff  in  the  proceed- 
ings to  condemn  and  appropriate  his  lands  and  therefore 
have  all  such  questions  determined  and  disposed  of  by  the 
judge  in  vacation,  or  the  court  in  term  time,  as  the  case 
might  be,  before  making  the  interlocutory  order  appointing 
appraisers  to  assess  damages.  In  the  language  of  the  notice 
or  summons  provided  by  section  three,  such  owner  is  re- 
quired to  appear  on  the  day  fixed  and  show  cause  why  his 
property  should  not  be  condemned,  as  prayed  for  in  the 
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complaint.  At  what  time,  then,  and  by  what  method,  is 
he  required  to  show  cause  in  opposition  to  the  plaintiff's 
asserted  right  to  condemn  his  lands  under  the  proceedings  ? 
The  answer  to  this  must  be :  At  the  time  he  is  required  to 
appear  before  the  judge  or  court,  and  by  the  method  or 
procedure  prescribed  by  section  five,  namely,  by  filing  his 
written  objections.  By  entering  an  interlocutory  order 
or  decree  the  court  or  judge  thereby  determines  the  legal 
right  of  the  plaintiff  to  appropriate  the  property  of  the 
landowner  for  the  purpose  or  use  set  out  or  assigned  in  the 
complaint.  *  *  *  The  language,  ^for  any  other  rea- 
son disclosed  in  the  complaint  or  set  up  in  such  objection,' 
compels  the  conclusion  that  the  written  objections  as  pre- 
scribed are  of  a  dual  character  and  are  intended  to  serve 
the  purpose  of  a  demurrer  and  also  a  plea  or  answer. 
*  *  *  Manifestly  the  object  or  purpose  of  the  latter 
provision  is  intended  to  perform  the  office  not  of  a  demur- 
rer, but  of  a  plea  or  answer,  by  permitting  the  defendant 
to  traverse  the  complaint  by  setting  up  facts  which  will  be 
sufficient  to  abate  the  action  or  to  break  down  or  defeat 
the  right  of  the  plaintiff  to  condemn  and  appropriate  the 
property  in  question.  To  this  extent  it  may  be  said  that 
the  written  objections  tender  an  issue  of  fact  which  must 
be  determined  at  the  preliminary  hearing,  not  by  a  jury, 
but  by  the  judge  or  court  before  whom  the  proceedings  are 
pending." 

Appellants  filed  objections  or  answers  in  six  paragraphs, 
and  also  a  cross-complaint.  The  first  paragraph  of  such 
objections  alleged  that  appellant  coal  company  is  a  New 
Jersey  corporation  and  the  owner  of  all  the  coal,  clay, 
minerals  and  mineral  substances  underlying  a  tract  of  land 
particularly  described,  containing  1,104  acres,  395  acres 
of  which  said  appellant  owns  in  fee  simple ;  that  all  of  said 
land  is  underlaid  with  strata  of  valuable  coal;  that  said 
appellant  owns  the  right  to  select  and  purchase  sites  for 
sinking  shafts  for  the  mining  of  such  coal  and  minerals. 
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and  for  supplying  air  and  for  the  discharge  of  water,  and 
the  right  to  use  so  much  of  the  surface  of  said  lands  as  may 
be  required,  not  exceeding  five  acres  in  any  one  tract,  for 
the  location  of  tipples  and  buildings,  and  for  the  storage 
of  refuse  and  other  materials,  and  the  right  to  lo- 
cate, construct  and  operate  railroad  switches  across  said 
lands,  and  a  right  of  way  for  a  wagon  road  to  said  mines, 
and  a  right  of  drainage ;  that  the  forty-acre  tract'  across 
which  appellee  is  seeking  to  condemn  a  right  of  way  is  sub- 
stantially in  the  center  of  said  coal  lands ;  that  said  appel- 
lant has  already  constructed  and  equipped,  and  has  in  oper- 
ation, two  valuable  coal  shafts  on  said  lands,  and  at  great 
expense  has  laid  out  a  system  of  mining  all  of  said  lands 
in  one  body;  that  appellee,  without  authority  from  said 
appellant,  or  any  legal  proceedings,  has  entered  upon  and 
is  proceeding  to  construct  its  road  across  that  part  of  said 
lands  lying  both  north  and  south  of  the  forty-acre  tract 
described  in  the  instrument  of  appropriation,  and  that  at 
no  time  has  appellee  offered  to  purchase  or  contract  with 
said  appellant  with  regard  to  a  right  of  way  across  the 
whole  of  said  lands,  but  at  all  times  has  refused  to  nego- 
tiate with  it  respecting  the  same. 

The  second  paragraph  alleged  that  the  construction  of 
appellee's  road  across  said  lands  would  take  from  appel- 
lant coal  company  valuable  property  rights,  by  interfering 
in  numerous  specified  ways  with  the  operation  of  the  mines, 
entailing  expense  for  additional  machinery  and  requiring 
the  maintenance  of  supports  under  the  right  of  way,  and 
that  an  appraisement  of  the  lands  to  be  appropriated  should 
include  an  estimate  of  appellant's  damages  to  said  lands 
as  a  whole. 

The  third  objection  alleged  that  appellant  Union  Trust 
Company  is  a  Pennsylvania  corporation,  and  is  the  holder 
of  a  mortgage  lien  upon  the  entire  tract  of  1,104  acres  to 
secure  bonds  issued  by  its  coappellant,  and  that  the  con- 
struction of  appellee's  road  across  said  lands  will  greatly 
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damage  the  mortgage  security,  and  that  the  appraisement  to 
be  made  should  include  all  said  lands,  and  the  damages 
assessed  should  be  made  payable  to  the  Union  Trust  Com- 
pany as  trustee;  that  the  statute  of  Indiana  taking  away 
from  appellants  the  right  to  have  the  damages  to  all  of 
said  lands  assessed  as  an  entirety  is  unconstitutional  and 
void. 

The  fourth  objection  averred  that  appellant  coal  com- 
pany owns  the  lands  and  property  rights  above  mentioned, 
and  that  such  lands  lie  in  compact  form  in  one  body ;  that 
appellee  has  filed  in  the  office  of  the  clerk  of  the  Greene 
Circuit  Court  a  map  or  plan  of  its  road,  and  has  declared  its 
intention  to  construct  the  same  over  lands,  particularly  de- 
scribed, situated  in  the  center  of  said  1,104-acre  tract; 
that  at  no  time  has  appellee  attempted  to  acquire  the  right 
of  way  through  said  lands  as  a  whole,  but  has  refused  to 
negotiate  concerning  the  same  with  said  appellant;  that 
it  will  be  impossible  for  appellee  to  use  the  right  of  way 
sought  to  be  appropriated  herein  without  passing  over  other 
lands  owned  by  said  appellant,  and  that  all  of  said  lands 
should  be  condemned  as  one  tract;  that  appellee  having 
failed  to  offer  to  purchase  the  interests  of  said  appellant 
in  adjoining  tracts,  or  otherwise  to  acquire  such  rights,  the 
court  is  without  jurisdiction  as  to  said  forty-acre  tract. 

The  fifth  objection  alleged  that  section  six  of  the  act  of 
1905  (Acts  1905,  p.  59,  §898  Burns  1905)  is  in  contraven- 
tion of  §21,  article  1,  of  the  Constitution  of  Indiana,  which 
provides  that  no  man's  property  shall  be  taken  without 
just  compensation,  nor,  except  in  case  of  the  State,  with- 
out such  compensation's  being  first  assessed  and  tendered, 
and  is  accordingly  unconstitutional  and  void. 

The  sixth  objection  includes  the  allegations  of  the  first 
four  preceding  objections,  and  asks  that  the  appraisers 
be  directed  to  appraise  and  award  all  damages  resulting 
from  the  construction  of  appellee's  railroad  across  the  whole 
of  said  lands. 
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The  cross-complaint  contains  the  same  averments  in  sub- 
stance as  the  various  paragraphs  of  objection  or  answer. 
The  only  issues  allowable  upon  this  preliminary  hearing 
are  such  as  go  to  defeat  or  abate  the  asserted  right  to  exer- 
cise the  power  of  eminent  domain.  These  issues  may  be 
of  law  arising  upon  the  face  of  the  complaint,  or  of  fact 
tendered  by  specific  objections  filed.  Morrison  v.  Indianr 
apolis,  etc.,  R.  Co.,  supra. 

It  is  manifest  that  appellants  were  proceeding  upon  an 
erroneous  theory,  and  that  none  of  the  objections  stricken 

out  presented  matter  in  bar  or  in  abatement  of  ap- 
4.     pellee's  right  to  appropriate  the  property  described 

in  the  complaint.  They  merely  sought  to  enlarge 
the  scope  of  the  proceeding,  and  to  have  other  alleged 
rights  included  in  the  assessment  of  damages  to  be  made. 
This  cannot  be  done,  under  the  statute,  at  the  time  and  in 
the  manner  attempted.  It  was  appellee's  privilege  to  in- 
clude in  this  proceeding  all  lands  owned  by  appellants  in 
the  county,  and  required  for  the  same  public  use,  or  to 
maintain  separate  proceedings,  at  its  option,  for  the  con- 
demnation of  separate  property  and  rights.  §894  Burns 
1905,  Acts  1905,  p.  59,  §2.     The  proceeding  was  designed 

to  be  somewhat  summary  in  character  at  this  stage, 
6.     and  the  right  to  exercise  the  power  for  the  use 

sought  being  established,  it  was  the  purpose  of  the 
law  to  avoid  postponement  or  delay  in  the  formation  or 
trial  of  such  collateral  issue.  If  appellants  shall  be 
aggrieved  by  the  assessment  of  damages,  they  may  file  ex- 
ceptions thereto  in  writing,  as  provided  in  section  eight  of 
the  act,  and  cause  the  proceeding  to  advance  to  issue,  trial 
and  judgment,  "as  in  civil  actions.     The  law  requires  the 

appraisers  in  making  their  assessment,  and  the  court 
6.     or   jury  trying   the   case   upon   exceptions    to   the 

award,  to  take  into  consideration  and  assess  all  dam- 
ages, both  direct  and  consequential,  which  the  landowner 
will  sustain  from  the  appropriation  of  the  property  de- 
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scribed  in  the  complaint,  and  the  proper  construction  and 
operation  of  the  railroad  thereon.     It  is  clear  that  appel- 
lants have  a  way  provided  to  secure  and  obtain  all  damages 
which   they   will   sustain   from   the    appropriation 

7.  sought  in  this  proceeding.     It  is  expressly  provided 
by  section  eleven  of  said  act  of  1905  (§903  Burns 

1905),  that  *'any  person  having  an  interest  in  any  land 
which  has  heretofore  been  or  may  hereafter  be  taken  for 
any  public  use,  without  having  first  been  appropriated 
under  this  or  any  prior  law,  may  proceed  to  have  his  dam- 
ages assessed  under  this  act,  substantially  in  the  manner 
herein  provided."  If,  therefore,  appellants  have  stood  by 
and  suffered  their  lands  or  other  property  rights  to  be 
wrongfully  appropriated  by  appellee,  they  are  given  an 
adequate  remedy,  under  this  act,  for  the  recovery  of  full 
compensation  in  damages. 

It  is  stated  generally  under  the  head  of  "points  and  au- 
thorities" in  appellant's  brief,  that  the  act  upon  which  this 
proceeding  is  founded  violates  various  provisions 

8.  of  the  federal  and  state  Constitutions.     The  con- 
struction which  has  been  placed  upon  the  statute 

disposes  of  the  argument  that  the  act  permits  a  taking  of 
private  property  without  just  compensation,  since  it  ap- 
pears that  appropriate  and  ample  provisions  are  made  for 
the  assessment  and  payment  of  all  damages  sustained  by 
the  owner.  The  only  specific  objection  to  the  statute  stated 
by  appellants  is  that  it  prohibits  them  from  controverting 
the  question  of  public  necessity  for  taking  or  appropriat- 
ing their  property,  or  in  any  way  denying  or  offering  proof 
as  to  the  necessity  of  the  taking  of  their  property.  In  sup- 
port of  this  objection  some  cases  from  other  states  have  been 
cited,  holding  in  effect  that  the  asserted  necessity  for  the 
taking  by  a  party  making  an  appropriation  under  an  in- 
definite grant  is  not  conclusive  upon  the  courts.  The  gen- 
eral statute  for  the  incorporation  of  railroads  in  this  State 
does  not  authorize  the  laying  out  of  roads  exceeding  six 
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rxxis  in  width.  Appellants  did  not  tender  any  pleading 
seeking  to  dispute  or  deny  the  necessity  for  the  taking  in 
this  proceeding,  and  therefore,  we  are  not  called  upon  to 
decide  the  question  as  to  the  right  to  do  so.  The  right  of 
a  public  corporation  to  decide  the  necessity  for  a  taking, 

without  submitting  the  matter  to  a  court  or  jury, 
9.     was  considered  in  the  case  of  Richlcmd  School  Tp, 

V.    Overmyer    (1905),   164   Ind.   382.      See,   also, 
Speck  V.  Kenoyer  (1905),  164  Ind.  431. 

The  court  properly  rejected  the  several  objections  and 
the  cross-complaint  filed.  No  error  appearing  from  the 
record,  the  order  appealed  from  is  affirmed. 


Knapp  v.  The  State.  ^^ 


153| 
419| 


[No.  20,765.    Filed  February  8,  1907.]  igg       ,53 

1.  Eyidencb. — Presumptive. — Relevancy, — Evidence  of  a  collat-  *^®       ^^ 
eral  fact  is  admissible  to  prove  the  controverted  fact,  provided      ]^    ^ 

a  logical  and  reasonable  inference  of  the  existence  of  the  contro-       

verted  fact  can  be  drawn  from  the  existence  of  such  collateral 

fact.    p.  156. 

2.  Same. — Reports  of  Dangerous  Character  of  Decedent, — Denial 
by  Shotfnng  True  Character, — Where  defendant  testifies  that  he 
had  heard,  from  unknown  persons,  reports  that  the  decedent 
had  killed  a  man  iir  arresting  him,  the  State  may  prove,  in 
rebuttal,  that  the  man  supposed  to  have  been  killed  died  from 
natural  causes  and  had  no  marks  of  violence  upon  him.    p.  156. 

3.  Trial.  —  Instructions. — Phrasing  of. — It  is  not  reversible  er- 
ror to  refuse  to  give  a  requested  instruction,  where  the  court 
gives  one  substantially  covering  the  points  involved,  though 
the  requested  instruction  was  more  appropriately  phrased  than 
the  one  given,    p.  157. 

4.  Same. — Instructions. — Reasonble  Doubt, — Individual  Views  of 
Jurors. — An  instruction,  in  a  criminal  case,  that  "each  juror 
should  act  for  himself  and  form  his  own  judgment  uninfluenced 
by  and  independent  of  the  judgment  of  others,  and  thus  deter- 
mine the  guilt  or  innocence  of  the  defendant  from  his  own 
standpoint,"  is  not  harmful  to  defendant  because  it  lays  too 
much  stress  upon  the  decisions  arrived  at  by  the  jurors  indi- 
vidually,   p.  158. 
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5.  Trial. — Inetructions, — Nondirection  a«  to  Coneultatian  to  Ar- 
rive at  Verdict, — Effect, — An  instruction,  in  a  criminal  case, 

.  which  charges  the  jury  as  to  their  individual  duties  in  arriving 
at  the  guilt  of  defendant,  but  which  fails  to  direct  them,  in 
terms,  to  consult  in  arriving  at  their  verdict,  is  not  bad,  since, 
there  being  nothing  in  such  instruction  to  forbid  such  consulta- 
tion, the  jury  would  understand  that  it  was  their  duty  to  con- 
sult,   p.  159. 

6.  Same. — Inatructiona. — Verbal  Criticisms, — Misleading  Jury, — 
Mere  verbal  criticism,  hypercritical  objections  and  strained  con- 
structions of  instructions  will  not  lead  to  the  reversal  of  a  case, 
p.  159. 

7.  Same.  —  Instructions,  —  Construction. — Misleading  Jury, — An 
instruction,  open  to  two  interpretations,  will  not  be  cause  for  a 
reversal,  unless  it  caa  be  said  that  the  jury  was  misled  thereby, 
p.  159. 

8.  Same. — Instructions, — Misleading  Jury, — Presumptions  in  fa- 
vor of  Jury, — Whether  an  instruction  misled  the  jury  is  a  prac- 
tical and  not  an  academic  question,  jurors  being  presumed  to 
be  possessed  of  good  common  sense,    p.  159. 

9.  Same. — Instructions, — Nondirection, — Duty  of  Parties  to  Pre-- 
sent  Applicable  Instructions, — ^Where  a  given  instruction  fails 
to  direct  the  jury  to  consult  in  determining  their  verdict,  no 
complaint  can  be  made  thereof,  unless  the  complaining  party 
tenders  to  the  trial  judge  a  proper  instruction  covering  such 
point,    p.*  160. 

10.  Same. — Instructions. — Reasonable  Doubt, — Individual  Opin- 
ions of  Jurors, — An  instruction  which  tends  to  cause  the  jurors 
to  think  it  would  be  improper  to  render  a  verdict  of  guilty  if 
any  of  them  individually  should  have  a  reasonable  doubt  of 
defendant's  guilt,  is  improper,  since,  upon  consultation,  a  juror 
may  become  convinced  of  his  error  in  such  opinion,    p.  160. 

11.  Same. — Instructions. — Singling  out  Facts, — Intoxicated  Wit- 
nesses.— Credibility. — It  is  not  reversible  error,  in  a  criminal 
case,  to  refuse  to  charge  that  the  jury  may,  in  weighing  the 
testimony,  consider  whether  any  of  the  witnesses  were  intox- 
icated, since  the  jurors  are  presumed  to  be  fully  informed  upon 
such  question,    p.  160. 

12.  Same. — Instructions. — General  Rules  Preferable  to  Special, — 
General  instructions  that  the  jury  should  consider  all  matters 
in  connection  with  the  witnesses  which  would,  in  their. judg- 
ment, throw  light  upon  their  credibility,  are  preferable  to  spe- 
cial,   p.  161. 
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13.  Appeal. — Briefs. — Pointa  and  Authorities. — A  failure  to  re- 
fer to  a  question  in  the  '^points  and  authorities"  portion  of  the 
brief,  is  a  waiver  of  such  question,    p.  163. 

14.  Same. — Briefs. — Failure  to  Set  out  Evidence  to  Show  In- 
struction Asked  was  Applicable. — A  failure,  by  appellant,  to 
set  out  in  his  brief  the  evidence  to  show  that  a  requested  in- 
struction was  applicable  thereto,  is  a  waiver  of  such  alleged 
error,    p.  163. 

From  Wayne  Circuit  Court;  Henry  C.  Fox,  Judge. 

Prosecution  by  the  State  of  Indiana  against  John  Knapp. 
From  a  judgment  of  conviction  and  a  sentence  of  life  im- 
prisonment, defendant  appeals.     Affirmed. 

Rabbins  &  Starr,  for  appellant 

Charles  W.  Miller,  Attorney-General,  William  C.  Oeake, 
C.  C.  Hadley,  H.  M.  Dowling  and  Wilfred  Jessup,  for  the 
Stat©. 

GiLUBSTT,  J. — ^Appellant  appeals  from  a  judgment  in 
the  above-entitled  cause,  under  which  he  stands  convicted 
of  murder  in  the  first  degree.  Error  is  assigned  on  the 
overruling  of  a  motion  for  a  new  trial. 

Appellant,  as  a  witness  in  his  own  behalf,  offered  testi- 
mony tending  to  show  a  killing  in  self-defense.  He  after- 
wards testified,  presumably  for  the  purpose  of  showing 
that  he  had  reason  to  fear  the  deceased,  that  before  the 
killing  he  had  heard  that  the  deceased,  who  was  the  mar- 
shal of  Hagerstown,  had  clubbed  and  seriously  injured  an 
old  man  in  arresting  him,  and  that  he  died  a  short  time 
afterwards.  On  appellant's  being  asked,  on  cross-exami- 
nation, who  told  him  this,  he  answered:  "Some  people 
around  Hagerstown  there.  I  can't  say  as  to  who  it  was 
now."  The  State  was  permitted,  on  rebuttal,  to  prove  by 
a  physician,  over  the  objection  and  exception  of  the  de- 
fense, that  the  old  man  died  of  senility  and  alcoholism,  and 
that  there  were  no  bruises  nor  marks  on  his  person.  Coun- 
sel for  appellant  contend  that  it  was  error  to  admit  this 
testimony;  that  the  question  was  whether  he  had,  in  fact, 
heard  the  story,  and  not  as  to  its  truth  or  falsity. 
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While  it  is  laid  down  in  the  books  that  there  must  be  an 

open  and  visible  connection  between  the  fact  under  inquiry 

and  the  evidence  by  which  it  is  sought  to  be  estab- 

1.  lished,  yet  the  connection  thus  required  is  in  the 
logical  processes  only,  for  to  require  an  actual  con- 
nection between  the  two  facts  would  be  to  exclude  all  pre- 
sumptive evidence.  1  Best,  Evidence  (Morgan's  ed.),  §90. 
Within  settled  rules,  the  competency  of  testimony  depends 
largely  upon  its  tendency  to  persuade  the  judgment.  1 
Bentham,  Rationale  of  Judicial  Ev.,  71,  et  seq.;  Chicago, 
etc.,  R.  Co.  V.  Pritchard  (1907),  post,  398.  As  said  in  1 
Wharton,  Evidence  (3d  ed.),  §20 :  "Relevancy  is  that  which 
conduces  to  the  proof  of  a  pertinent  hypothesis."  In  Steven- 
son V.  Stewart  (1849),  11  Pa.  St.  307,  it  was  said:  "The 
competency  of  a  collateral  fact  to  be  used  as  the  basis  of 
legitimate  argument,  is  not  to  be  determined  by  the  con- 
clusiveness of  the  inferences  it  may  afford  in  reference  to 
the  litigated  fact.  It  is  enough  if  these  may  tend,  in  a 
slight  degree,  to  elucidate  the  inquiry,  or  to  assist,  though 
remotely,  to  a  determination  probably  founded  in  truth." 
See,  also.  Trull  v.  True  (1851),  33  Me.  367;  State  v.  Bur- 
pee (1892),  65  Vt.  1,  25  Atl.  964, 19  L.  R.  A.  145,  36  Am. 
St.  775 ;  Brown  v.  Clark  (1850),  14  Pa.  St.  469 ;  Wells  v. 
Fatrbanh  (1851),  5  Tex.  682;  Holmes  v.  Goldsmith 
(1893),  147  U.  S.  150,  37  L.  Ed.  118,  13  Sup.  Ct  288. 

We  are  of  opinion  that  the  testimony  referred  to  was 

competent.     While  appellant's  counsel  are  correct  in  their 

assertion  that  the  question  was  whether  appellant 

2.  had  heard  a  story  to  the  effect  that  the  deceased  had 
offered  serious  violence  to  the  old  man,  yet  it  does 

not  follow  that  the  testimony  complained  of  did  not  tend 
to  negative  the  claim  of  appellant  as  to  what  he  had  heard. 
One  of  the  first  principles  of  human  nature  is  the  impulse 
to  speak  the- truth.  "This  principle,"  says  Dr.  Reid,  whom 
Professor  Greenleaf  quotes  at  length  (1  Greenleaf,  Evi- 
dence [Lewis's  ed.],  §7,  note)  ^Tias  a  powerful  operation, 
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even  in  the  greatest  liars;  for  where  they  lie  once  they 
speak  truth  a  hundred  times."  Truth  speaking  preponder- 
ating, it  follows  that  to  show  that  there  was  no  basis  in 
fact  for  the  statement  appellant  claims  to  have  heard  had 
a  tendency  to  make  it  less  probable  that  his  testimony  on 
this  point  was  true.  Indeed,  since  this  court  has  not,  in 
cases  where  self-defense  is  asserted  as  a  justification  for 
homicide,  confined  the  evidence  concerning  the  deceased  to 
character  evidence,  we  do  not  perceive  how,  without  the 
possibility  of  a  gross  perversion  of  right,  the  State  could 
be  denied  the  opportunity  to  meet  in  the  manner  in- 
dicated the  evidence  of  the  defendant  as  to  what  he 
had  heard,  where  he,  cunningly  perhaps,  testifies 
that  he  cannot  remember  who  gave  him  the  information. 
The  fact  proved  by  the  State  tended  to  discredit  appellant, 
since  it  showed  that  somewhere  between  the  fact  and  the 
testimony  there  was  a  person  who  was  not  a  truth  speaker, 
and  with  appellant  unable  to  point  to  his  informant,  it 
must,  at  the  least,  be  said  that  the  testimony  complained 
of  had  a  tendency  to  render  his  claim  as  to  what  he  had 
heard  less  probable. 

Appellant,  by  instruction  three,  asked  the  court  to  charge, 
'^that  every  individual  member  of  the  jury  must  act  upon 

his  own  responsibility,  and  no  one  is  bound  by  the 
8.     conclusion  of  the  majority,  if  such  conclusion  does 

not  agree  with  his  own,  deliberately  formed  after 
a  careful  consideration  of  the  evidence  and  consultation 
with  his  fellow  jurors."  This  instruction  was  refused, 
but,  in  lieu  thereof,  the  court  gave  the  following:  "In 
deliberating  upon  the  evidence  for  the  purpose  of  finding 
a  verdict,  each  juror  should  act  for  himself  and  form  his 
own  judgment,  uninfluenced  by,  and  independent  of,  the 
judgment  of  others,  and  thus  determine  the  guilt  or  inno- 
cence of  the  defendant  from  his  own  standpoint."  It  may 
be  conceded  that  in  appellant's  instruction  above  set  forth 
there  is  found  a  correct  statement  of  the  law,  and  it  may 
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also  be  conceded  concerning  the  court's  instruction  that, 
although  its  fundamental  idea  is  right,  it  is  unhappily 
phrased,  but  as  was  said  by  this  court  in  ShenJcenberger  v. 
State  (1900),  154  Ind.  630,  642:  "The  form  of  expres- 
sion in  the  special  instruction  proposed  by  counsel  may  be 
much  more  forcible  and  expressive  than  that  adopted  by 
the  court;  but,  it  does  not  follow  that  such  form  is  to  be 
preferred,  or  that  it  states  the  law  more  accurately.  When 
a  special  instruction  is  presented,  the  material  point  is  the 
idea  embodied  in  it,  and  not  the  language  used  to  express 
that  idea.  In  every  case,  the  court  has  the  right  to  choose 
its  own  mode  of  expression,  and  to  clothe  its  ideas  in  such 
words  as  it  deems  suitable." 

Concerning   appellant's    instruction   three,    his   counsel 
merely  assert  in  argument  that  it  is  plainly  the  law,  and 

that  the  refusal  to  give  it  was  material  error.    They 
4.    fail  to  point  out  wherein,  upon  the  point  instructed 

on,  the  instruction  given  falls  short  of  the  instruc- 
tion tendered.  Indeed,  it  appears  that  counsel's  complaint 
of  the  instruction  given  is  that  it  carried  the  idea  of  in- 
dividual responsibility  so  far  as  to  err  in  the  other  direc- 
tion. Concerning  said  instruction  appellant's  counsel 
say:  "It,  in  effect,  tells  the  jury  that  each  juror  should 
act  independently  of  others,  and  not  be  influenced  in  any 
way  by  the  judgment  of  others.  It  lays  down  the  proposi- 
tion that  each  individual  member  of  the  jury  must  go  into 
a  comer  by  himself  and  deliberate  on  the  cause  and  come 
to  his  own  conclusions;  that  he  must  not  consult  with  his 
fellow  jurors  or  discuss  the  evidence.  It  forbids  the  inter- 
change of  views.''  Surely,  in  view  of  these  claims,  we  are 
not  called  on  to  analyze  the  instruction  given  to  show  that 
it  contains  the  essential  elements  of  the  point  on  which 
appellant  sought,  by  instruction  three,  to  have  the  court 
instruct  the  jury. 

Referring  to  what  appears  to  be  counsel's  real  objection 
to  the  action  of  the  court,  as  indicated  by  their  language 
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above  quoted,  we  pause  to  consider  whether  there 
6,     should  be  a  reversal  because  of  the  instruction  given. 

Notwithstanding  the  strictures  of  counsel,  we  never- 
theless feel  warranted  in  asserting  that  the  instruction  falls 
far  short  of  stating  to  the  jury  that  its  members  must  not 
discuss  the  evidence  or  indulge  in  an  interchange  of  views 
concerning  the  guilt  or  innocence  of  the  accused.  Inde- 
pendence of  judgment  in  the  reaching  of  a  conclusion  is 
the  fimdamental  idea  of  said  instruction.  There  is  not  a 
word  in  it  which  would  forbid  the  fullest  consultation.  The 
cause  will  not  be  reversed  merely  because  it  is  open  to 

verbal  criticism.     Cleveland,  etc.,  R.  Co.  v.  Miller 

6.  (1905),  165  Ind.  381,  and  cases  cited.  The  gen- 
eral effect  of  a  charge  is  to  be  considered,  and  hy- 
percritical objections  thereto  will  not  avail.  1  Blashfield, 
Instructions  to  Juries,  §382.  The  language  should  re- 
ceive a  reasonable  construction,  under  all  of  the  circum- 
stances, and  not  a  strained  or  forced  one.  Davenport  v. 
Cummings  (1863),  15  Iowa  219.  If  the  language  used 
is  capable  of  different  constructions,  the  construction  is  to 

be  preferred  which  will  lead  to  an  affirmance,  un- 

7.  less  it  can  reasonably  be  said,  that  the  instruction 
was  calculated  to  mislead  the  jury.     Cleveland,  etc., 

R.  Co.  y.  Miller,  supra;  Caldwell  v.  New  Jersey  Steam- 
boat  Co.  (1871),  47  N.  Y.  282;  People  v.  McCallam 
(1886),  103  N.  Y.  587,  9  N.  E.  502.  The  test  question 
in  every  case  is :  Was  the  jury  misled  ?  Cleveland,  etc., 
R.  Co.  y.  Miller,  supra;  Indiana,  etc..  Traction  Co.  v.  Jacobs 
(1907),  167  Ind.  85.  In  determining  this  we  do  not  have 
an  academic  question  to  deal  with.  The  question  is  a 
concrete  one.     This  is  not  a  question  concerning 

8.  the  matter  of  laying  down  as  a  rule  of  law  a  propo- 
sition that  presumptively  jurors  would  know  noth- 
ing of,  but  it  is  a  question  whether  we  are  to  strain  after 
an  inference,  the  essential  thought  being  right,  that  the 
jurors  were  led  to  do  a  thing  that  no  man  of  common  sense 
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would  think  was  required.  It  would  be  no  less  than  pre- 
posterous to  suppose  that  the  instruction,  worded  as  it  was, 
was  calculated  to  lead  the  jurors  to  refuse  to  consult. 
Appellant's  instruction  three  contains  the  idea  of  jurors 
consulting,  but  we  do  not  understand  that  his  counsel  are 
on  this  ground  complaining  of  the  refusal  of  said  instruc- 
tion.   If  they  were,  it  would  be  enough  to  say  that  the 

necessity  of  consultation  was  not  put  forward  as 
9.     a  substantive  proposition  in  the  instruction,  but  was 

mentioned  as  a  mere  limitation  upon  its  former  lan- 
guage. If  counsel  deemed  it  expedient  that  there  should  be 
a  direction  to  the  jury  to  consult — a  course  which  finds  no 
parallel  in  our  individual  experience — fairness  to  the  trial 
court  required  that  the  demand  to  have  the  jury  so  instructed 
should  be  brought  forward  in  a  substantive  way,  and  not 
merely  as  a  part  of  the  setting  of  an  instruction  upon  some 
other  proposition. 

Instructions  twenty-eight  and  twenty-nine  tendered  by 
appellant  were  erroneous.     While  a  juror  should  refuse  to 

join  in  a  verdict  of  guilty  so  long  as  he  entertains 

10.  a  reasonable  doubt  as  to  the  guilt  of  the  defendant, 
yet  an  instruction  would  be  improper  which  was 

calculated  to  lead  a  juror  to  infer  that  the  mere  entertain- 
ing of  a  reasonable  doubt,  after  a  careful  weighing  of  the 
evidence  and  full  consultation,  amounted  to  a  limitation 
upon  the  right  of  the  juror  to  join  in  a  verdict  of  guilty. 
Fuller  deliberation  and  consultation  might  clear  away  the 
juror's  doubt,  and  render  it  proper  for  him  to  concur  in  the 
conclusion  of  his  associates. 

The  last  objection  urged  for  reversal  is  based  on  the  re- 
fusal of  the  court  to  give  instruction  five  tendered  by  ap- 
pellant.    That  instruction  is  as  follows:     "If  the 

11.  jury  believe  from  the  evidence  that  any  of  the  wit- 
nesses who  have  testified  in  this  cause  were  intox- 
icated at  the  time  of  the  facts  about  which  they  testified, 
the  jury  may  consider  this  fact  in  weighing  the  testimony 
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of  such  witnesses,  and  in  determining  to  what  extent,  if 
at  all,  such  intoxicated  condition  might  probably  affect  the 
accuracy  and  clearness  of  the  recollection  of  such  witnesses 
of  the  facts  to  which  they  testified."  According  to  Red- 
field,  J.,  in  order  to  predicate  error  upon  the  refusal  of  an 
instruction,  it  must  be  couched  in  such  terms  as  to  be  sound 
to  the  full  extent.  Vaughan  v.  Porter  (1844),  16  Vt.  266. 
As  far  back  as  Lavrrencehurg,  etc.,  B.  Co.  v.  Montgomery 
(1856),  7  Ind.  474,  477,  it  was  said:  "It  is  not  error  to 
refuse  an  instruction,  unless  it  ought  to  be  given  precisely 
in  the  terms  prayed."  This  declaration  has  frequently 
been  approved  by  this  court.  Boots  v.  Tyner  (1857),  10 
Ind.  87;  Goodwin  v.  State  (1884),  96  Ind.  550;  BicJcetts 
V.  Harvey  (1886),  106  Ind.  564;  Diamond  Block  Coal  Co. 
V.  Cuthbertson  (1906),  166  Ind.  290.  It  appears  to  us 
that  lie  subject-matter  of  the  instruction  in  question  had 
so  far  to  do  with  matters  of  fact  that  it  might  properly  be 
refused.  It  was  said  in  Oarfield  v.  State  (1889),  74  Ind. 
60,  64:  ''The  teachings  of  experience  on  questions  of 
fact  are  npt,  however,  doctrines  of  law  which  may  be  an- 
nounced as  such  from  the  bench."  But  without  going 
even  thus  far,  it  may  be  affirmed  that  there  was  no  error 
in  refusing  the  instruction  before  us.  What  a  court  may 
do  in  instructing  upon  matters  of  fact,  and  what  it  is  com- 
pelled to  do,  are  quite  different  propositions  under  the 
criminal  code.  §1901  Bums  1905,  Acts  1905,  pp.  584, 
641,  §260.  There  are  some  matters,  such  as  the  infer- 
ences which  may  be  drawn  from  the  failure  to  pro- 
12.  duce  evidence  which  is  solely  under  the  control  of 
the  opposite  party,  as  to  the  testimony  of  accom- 
plices, and  the  like,  where  there  may  be  real  occasion  for 
the  court  to  advise  the  jury  as  to  their  authority  in  the 
premises,  but  concerning  matters  of  ordinary  experience 
and  observation,  general,  rather  than  concrete  rules,  are 
preferable  in  instructing  the  jury.  The  effect  of  intoxi- 
cation upon  the  perceptive  faculties  ib  so  well  understood 
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that  no  one  need  be  instructed  upon  it,  and  the  question  as  to 
the  extent  to  which  such  faculties  have  been  dimmed  by  the 
indulgence  may  safely  be  left  to  the  argument  of  counsel 
in  the  concrete  case.  It  will,  upon  thought,  be  appreciated 
that  a  special  instruction  concerning  possible  elements  of 
weakness  in  the  testimony  of  any  class  of  witnesses  can 
scarcely  be  framed  without  seeming  to  discredit  the  wit- 
nesses to  whom  it  applies,  or  at  least  to  place  them  in  an 
unfavorable  light  as  compared  with  witnesses  whose  testi- 
mony is  not  thus  singled  out  Should  the  principle  be  rec- 
ognized that  the  court  must  give  a  special  instruction  upon 
the  subject  of  intoxication,  there  would  be  no  stopping  place, 
and,  the  circumstances  making  the  instruction  apposite, 
it  would,  by  the  same  token,  have  to  be  affirmed  that  upon 
request  the  court  would  have  to  instruct  upon  many  such 
primary  matters,  as  that  the  jury  may  consider  whether 
the  sight  of  any  witness  who  has  testified  was  in  such  con- 
dition as  to  affect  his  powers  of  observation,  or  whether 
the  hearing  of  any  witness  was  so  deficient  as  to  make  it 
possible  that  he  might  have  misunderstood,  or  whether  any 
witness  was  so  lacking  in  memory  as  to  render  it  possible 
that  he  might  have  forgotten.  It  is  altogether  fairer  to 
deal  with  these  subsidiary  matters  by  a  general  instruction, 
as  was  done  in  this  case  by  the  court's  instruction  seven- 
teen, wherein  it  informed  the  jury,  among  other  things, 
that  they  had  a  right  to  consider  the  opportunity  that  a 
witness  had  of  knowing  and  understanding  the  things  about 
which  he  testified,  and  that  it  was  their  duty  to  consider 
all  matters  in  connection  with  the  testimony  of  a  witness 
which  would,  in  their  judgment,  throw  any  light  upon  his 
credibility.  Here  was  an  instruction,  cast  into  the  form  of 
a  rule  of  law,  that  met  the  matter.  We  regard  a  general 
instruction  as  altogether  a  more  appropriate  way  of  deal- 
ing with  questions  wherein  the  jury  has  only  to  be  advised 
of  its  right  in  the  premises  in  order  to  deal  with  testimony 
as  it  should. 
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We  may  further  observe  that  appellant's  counsel  have 

not  brought  themselves  within  the  rules  of  this  court,  so  far 

as  their  instruction  five  is  concerned,  in  that  the 

13.  failure  to  give  said  instruction  is  not  referred  to 
in  the   "points   and  authorities"   portion  of  their 

brief,  and  also  because  they  have  failed  to  point  out  what 

witness,  other  than  Charles  Bertram,  said  instruction  could 

have  applied  to,  thus  leaving  us  to  go  through  nearly 

14.  a  thousand  pages  of  record  in  order  to  determine 
whether,  since  the  instruction  refers  to  "witnesses," 

it  was  not  refused  on  the  ground  that  it  was  inapplicable. 

We  have  now  considered  all  of  the  points  urged  for  a 
reversal,  and  we  find  no  errpr.  It  is  not  urged  that  the 
verdict  was  not  supported  by  the  evidence,  but,  in  view  of 
the  burden  of  punishment  which  the  judgment  carried,  we 
have  been  at  the  pains  to  familiarize  ourselves  with  the 
testimony.  Having  done  so,  we  feel  that  we  may  add, 
without  impropriety,  that  it  appears  to  us  the  right  result 
was  reached. 

Judgment  affirmed. 


The  State  v.  Hazzabd.  leo 491 

[No.  20,934.    Piled  February  19,  1907.] 
L    Criminal  Law. — Repeal. — Saving  Clauses. — The  act  of  1905 
(Acts  1905,  p.  584) ,  codifying  the  criminal  laws,  did  not  repeal 
tiie  prior  criminal  statutes,  so  far  as  offenses  are  concerned 
committed  prior  to  the  taking  effect  of  said  act.    p.  165. 

2.  Indictment  and  Information. — Forgery. — Writing. — An  in- 
dictment charging  that  defendant  forged  the  following  writing: 

"History  of  Henry  County,  Indiana.    Military  Edition.    Fully 
Ulnstrated.    By  George  Hazzard.    Two  volumes,  |10. 

Subscribers Post-office  address 

Nelson  Allen  |  Mooreland,  Indiana." 

is  sufficient  under  §2354  Bums  1901,  §2206  R.  S.  1881.    p.  165. 

3.  Words  and  Phrases.  —  "Suhacriber."  —  Forgery. — The  term 
"subscriber"  denotes  one  who  subscribes;  one  who  enters  his 
name  for  an  article,    p.  166. 
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4.  Words  and  Phrases.  —  "SubacribeJ*  —  The  term  "subscribe** 
denotes  the  signing  of  one's  name  to  a  writing  with  the  inten- 
tion of  giving  consent  to  the  contents  thereof,    p.  167. 

5.  Contracts.  —  Subscription. — Sufficiency. — A  subscription  pOf 
per  signed  by  the  subscriber  in  the  following  form: 

"History  of  Henry  County,  Indiana.    Military  Edition.    FuUy 
Illustrated.     By  George  Hazzard.     Two  volumes.     $10. 

Subscribers Post-office  address 

Nelson  Allen  |  Mooreland,  Indiana.'* 

constitutes  on  its  face  a  complete  contract,    pp.  167,  168. 

6.  Forgery.  —  Writing.  —  Legal  Validity  of. — The  unauthorized 
signing  of  another's  name  to  a  writing  which  discloses  upon 
its  face  that  it  has  some  apparent  legal  effect,  though  it  does 
not  appear  to  be  perfect,  constitutes  forgery,    p.  167. 

7.  Same.  —  Writing.  —  Void,  —  Where  a  written  instrument  ap- 
pears upon  its  face  to  be  void  as  a  matter  of  law,  a  charge  of 
forgery  thereof  cannot  be  maintained,    p.  167. 

8.  Same. — Writing. — Legal  Effect  of. — Forgery  may  be  predi- 
cated upon  any  writing,  which,  if  genuine,  would  operate  as 
the  foundation  of  a  person^  liability  or  the  evidence  of  his 
right,    p.  168. 

9.  Indictment  and  Information  . —  Forgery.  —  Writing. — Ap^ 
parently  Void. — Extrinsic  Facts. — An  indictment  for  the  for- 
gery of  an  apparently  void  instrument  must  show  such  extrinsic 
facts  as  will  show  such  writing  to  have  a  legal  effect,    p.  168. 

From  Henry  Circuit  Court ;  John  M.  Morris,  Judge. 

Prosecution  by  the  State  of  Indiana  against  George  Haz- 
zard. From  a  judgment  quashing  the  affidavit,  the  State 
appeals.     Reversed. 

Charles  W.  Miller,  Attorney-General,  W.  C.  Oeake,  C.  C. 
Hadley,  H.  M.  Dowling  and  Oeorge  M.  Barnard,  Prosecut- 
ing-Attorney,  for  the  State. 

Forkner  &  Forkner,  for  appellee. 

Jordan,  J. — ^An  affidavit  was  filed  in  the  lower  court  on 
August  20,  1906,  charging  appellee  with  having  committed 
the  crime  of  forgery.  The  affidavit,  among  other  things, 
charges  that  George  Hazzard,  in  the  county  of  Henry,  and 
State  of  Indian^,  on  the  —  day  of  January,  1905,  unlaw- 
fully, feloniously,  falsely  and  fraudulently  did  make,  forge 
and  counterfeit  a  certain  order,  subscription  and  writing, 
purporting  to  have  been  made  and  executed  by  Nelson  Al- 
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len  to  said  George  Hazzard  for  the  subscription  order,  sale 
and  delivery  by  said  George  Hazzard  of  certain  goods, 
chattels  and  property  to  said  Nelson  Allen.  The  "false, 
forged  and  counterfeit  order,  subscription  and  writing^'  in 
qnestion  is  incorporated  in  the  aflBdavit,  and  is  as  follows: 

"History  of  Henry  County,  Indiana.  Military 
Edition.  Fully  Illustrated.  By  George  Hazzard. 
Two  volumes.    $10. 

Subscribers  Post-office  address 

Nelson  Allen  I  Mooreland,  Indiana." 

On  motion  of  appellee,  the  affidavit  was  quashed,  and 

judgment  was  rendered  that  he  be  discharged  and  go  hence 

without  day.      The  State  appeals,  and  predicates  error  on 

the  ruling  of  the  court  in  quashing  the  affidavit. 

The  offense,  as  charged,  was  committed  prior  to  the  pas- 
sage of  the  public  offense  statute  of  1905,  wherein,  under 
the  provisions  of  §676  of  that  act  (Acts  1905,  pp. 

1.  584,  T50,  §2283  Burns  1905),  the  crime  of  forgery 
is  defined,  and  the  punishment  therefor  provided. 

By  §699  of  said  act  (§2360  Burns  1906)  it  is  declared 
that  '^all  laws  within  the  purview  of  this  act  are  hereby 
repealed;  but  this  repeal  shall  not  affect  any  prosecutions 
pending  or  offenses  heretofore  committed  under  existing 
laws  and  such  prosecutions  and  offenses  shall  be  continued 
and  prosecuted  to  a  final  determination  as  if  this  act  had 
not  passed.'*  Consequently  this  prosecution  must  be  re- 
garded as  based  upon  §2354  Bums  1901,  §2206  E.  S.  1881, 
in  force  at  the  time  the  offense  in  question  is  alleged  to 
have  been  committed.  Miller  v.  State  (1905),  165  Ind. 
666. 

This  section,  among  other  things,  provides  as  follows: 
**Whoever  falsely  makes  or  assists  to  make,  defaces,  de- 
stroys, alters,  forges,  counterfeits,  prints,  or  photo- 

2.  graphs,  or  causes  to  be  falsely  made,  defaced,  de- 
stroyed, altered,  forged,  counterfeited,  printed,  or 

photographed,  any  record  or  authentic  matter  of  a  public 
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nature,  deed,  will,  codicil,  lease,  bond,  covenant,  ivriting 
obligatory,  bank  bill,  or  note,  check,  bill  of  exchange,  or 
any  acceptance  or  indorsement  of  any  bill  of  exchange, 
promissory  note  for  the  payment  of  money  or  other  prop- 
erty ;  or  any  post-note,  acquittance,  or  receipt  either  for 
money  or  property ;  or  any  acquittance,  release,  or  discharge 
of  any  debt,  account,  action,  suit,  demand,  or  other  thing, 
real  or  personal ;  or  any  order,  warrant,  or  request  for  the 
payment  of  money,  *  *  *  or  any  other  instrument 
of  writing,  with  intent  to  defraud  any  person,  body  politic 
or  corporate,  *  *  *  shall  be  imprisoned,"  etc  (Our 
italics.) 

Appellee  has  wholly  neglected  to  file  a  brief  or  present 
any  argument  whatever  in  support  of  the  decision  of  the 
lower  court,  apparently  assuming  that  this  appeal  is  of  no 
concern  to  him.  The  only  information  which  we  have  in 
respect  to  the  ground  upon  which  the  court  held  the  aflSda- 
vit  insufficient  is  that  furnished  by  the  brief  for  the  State, 
wherein  it  is  stated  that  the  lower  court  held  that 
the  subscription  paper  set  out  in  the  affidavit  did 
not  constitute  such  a  writing  obligatory  as  to  make 
the  forging  thereof  a  criminal  offense  under  the 
statute.  We,  however,  consider  the  paper  or  writing  in 
question  as  one  coming  within  the  provisions  of  the  statute 
defining  forgery.  It  purports  on  its  face  to  be  a  subscrip- 
tion paper  for  a  history  of  Henry  county,  Indiana,  by 
George  Hazzard,  military  edition,  fully  illustrated,  in  two 
volumes,  price  $10.  Underneath  the  word  "subscribers" 
appears  the  name  of  Nelson  Allen,  whose  post-office  address 
18  given  as  Mooreland,  Indiana. 

The  term  "subscriber"  has  a  well-understood  meaning. 
Webster's  International  Dictionary  defines  it  as  follows: 

"One  who  subscribes;  one  who  contributes  to  an 
3.     undertaking  by  subscribing.     One  who  enters  his 

name  for  a  paper,  book,  map,  or  the  like."     The 
same  authority  defines  the  word  "subscribe"  as  follows: 
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*'To  sign  one^s  name  to  a  letter  or  other  document 
4.  To  give  consent  to  something  written,  by  signing 
one's  name;  hence,  to  assent;  to  agree.  To  set 
one's  name  to  a  paper  in  token  of  promise  to  give  a  certain 
sum.  To  enter  one's  name  for  a  newspaper,  a  book,  etc." 
See,  also,  definition  of  the  term  "subscribe"  in  Anderson's 
Law  Dictionary. 

The  paper  upon  its  face  must  be  regarded  as  a  written 
subscription  for  the  work  or  history  therein  mentioned. 
No  particular  formality  is  requisite.     Any  form 
6.     of  statement  by  which  an  intent  to  eflFect  an  agree- 
ment or  contract  of  subscription  appears  will  be 
sufficient.    Dupee  v,  Chicago  Horse  Shoe  Co.  (1902),  117 
Fed.  40,  54  C.  C.  A.  426. 

The  name  of  Nelson  Allen,  written  beneath  the  wt)rd 
"subscribers,"  if  genuine,  would  clearly  import  a  promise 
or  agreement  by  him  to  take  a  copy  of  the  book  or  work, 
and  pay  therefor  the  fixed  price  of  $10.  Had  an  action 
thereon  been  instituted  on  this  writing  ftgainst  Nelson  Al- 
len, the  latter  could  not  have  relied  on  a  mere  inspection 
of  the  face  of  the  paper  to  establish  its  invalidity  or  want 
of  binding  force  or  eflFect,  but  would  have  been  compelled 
to  bring  forward  under  his  answer  extrinsic  facts  to  show 
its  invalidity.  While  it  is  true  that  a  forged  instrument 
must  disclose  upon  its  face  that  it  is  of  some  legal 

6.  eflFect,  nevertheless  it  will  be  sufficient  if  the  legal 
validity  thereof  be  apparent  only,   and  not  real. 

Neither  is  it  essential  that  it  should  appear  to  be  a  perfect 
instrument.     The  rule  is  well  settled  that  if  upon 

7.  inspection  of  thd  document  or  paper  alleged  to  have 
been  forged  it  appears  as  a  matter  of  law  to  be  void 

upon  its  face,  then,  under  the  circumstances,  the  accused 
will  be  relieved  of  the  charge  of  forgery,  for  such  an  instru- 
ment or  paper,  in  the  eye  of  the  law,  has  no  tendency  to 
defraud,  and  consequently  cannot  be  the  subject  of  forgery. 
In  support  of  the  legal  propositions  which  we  herein  assert 
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see  Rudicel  v.  State  (1887),  111  Ind.  595;  Oa/rmire  v. 
State  (1886),  104  Ind.  444;  People  v.  Munroe  (1893), 
100  Cal.  664,  35  Pac.  326,  24  L.  R.  A.  33 ;  Gordon  v.  Com- 
monwealth  (1902),  100  Va.  825,  41  S.  E.  746,  57  L.  R. 
A.  744;  King  v.  State  (1900),  42  Tex.  Cr.  108;  2  Bishop, 
Crim.  Law  (8th  ed.),  §§633,  541,  544;  13  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  1088. 

It  has  been  affirmed  and  reaffirmed  by  the  authorities 
that  the  crime  of  forgery  may,  at  common  law,  be  predi- 
cated upon  any  writing  which,  if  genuine,  might 

8.  operate  as  the  foundation  of  a  person's  liability  or 
the  evidence  of  his  right.  Shannon  v.  State  (1887), 

109  Ind.  407,  and  authorities  cited. 

When  tested  by  the  principles  announced  by  the  author- 
ities hereinbefore  cited,  it  is  manifest,  we  think,  that  the 

instrument  of  writing  in  question  is  one  upon  which 
6.     forgery  may  be  predicated.     It  does  not  appear 

upon  its  face  to  be  invalid,  but,  on  the  contrary,  is 
impressed  with  legal  efficacy,  for  it  purports  or  professes 
tc  create  a  binding  pecuniary  liability  or  obligation  against 
Allen,  whose  signature  thereto  is  charged  to  have  been 
forged.     Oarmire  v.  State,  supra. 

It  must,  under  the  circumstances,  be  regarded  as  coming 
within  the  enumeration  and  meaning  of  the  statute  as  a 
"writing  obligatory"  or  "instrument  of  writing."  It  has 
words  or  language  and  character  sufficiently  indicative  of 
an  agreement  or  obligation  to  make  it  an  instrument  or 
paper,  the  false  execution  of  which  might  prejudice  the 

rights  of  others.     It  is  only  where  the  instrument 

9.  of  writing,  which  is  the  subject  of  the  alleged  for- 
gery, is,  upon  its  face,  of  no  apparent  legal  eflFect 

that  it  is  rendered  necessary  for  the  indictment  or  affidavit 
to  allege  extrinsic  facts  which  are  sufficient  to  disclose  the 
fraudulent  tendency  of  such  instrument  of  writing,  Stew- 
art v.  State  (1888),  113  Ind.  605. 


Digi#zed  by  CjOOQ  IC 


NOVEMBEE  TERM,  1906.  169 

Stimfion  v.  Rountree — 168  Ind.  169. 

But  the  instrument  here  involved,  for  the  reason  hereto- 
fore shown,  does  not  fall  within  this  class.  We  conclude 
that  the  forging,  as  alleged,  by  the  accused  of  the  paper  or 
instrument  of  writing  herein  involved  constituted  a  violation 
of  the  statute,  and  therefore  the  court  erred  in  sustaining  the 
motion  to  quash  the  affidavit,  for  which  error  the  judgment 
is  reversed,  and  the  cause  remanded,  with  instructions  to 
the  lower  court  to  overrule  said  motion  and  for  further 


Stimson,  Administrator,  v.  Rountree, 

Executor,  et  al.  "71  384 

[No.  20,791.    Filed  June  29,  1906.    Rehearing  denied  February 

21,  1907.] 

1.  Wills.  —  Construction. — Intention. — Rules  of  Law. — Conflict. 
— ^The  primary  purpose  in  construing  a  will  is  to  ascertain  the 
intention  of  the  testator;  and  such  intention,  unless  in  conflict 
with  the  established  rules  of  law,  will  be  given  effect,    p.  171. 

2.  Same. — Bequests. — Cutting  down  by  Subsequent  Provisions. — 
Where  a  bequest  is  made  without  condition,  subsequent  words, 
which  are  not  as  clear  and  decisive  the  other  way,  will  not  cut 
down  the  estate  first  given,    p.  172. 

3.  Same. — Bequests. — Cutting  Doum. — A  will  bequeathing  $3,000 
to  testator's  invalid  niece,  the  executor  named  to  invest  same 
indefinitely  and  give  her  such  sums  from  time  to  time  as  she 
may  need,  said  sum  of  $3,000  to  be  "the  absolute  property  of* 
said  niece,  gives  such  niece  a  transmissible  interest  therein, 
though  a  subsequent  clause  provides  for  a  remainder  over  on 
the  happening  of  certain  contingencies,    p.  172. 

4.  Same.  —  Bequests.  —  Cutting  Doum.  —  Wher^'a  testator  be- 
queaths a  transmissible  interest  to  a  legatee,  a  subsequent 
clause  providing  for  a  remainder  over  of  what  remains  thereof 
at  the  death  of  the  legatee,  is  void  for  repugnancy,    p.  173. 

From  Montgomery  Circuit  Court ;  Jere  West,  Judge. 

Suit  by  Robert  B.  Stimson,  as  administrator  of  the  estate 
of  Lucy  Stimson,  deceased,  against  Charles  Rountree,  as 
executor  of  the  will  of  Florence  B.  Rountree,  deceased, 
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and  another.  From  a  decree  for  defendants,  plaintiff  ap- 
peals. Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.     Reversed. 

Crane  &  McCahe  and  Stimson  &  Condit,  for  appellant. 

W.  T.  Whittington  and  R.  H.  Williams,  for  appellees. 

Montgomery,  J. — ^This  suit  was  brought  by  appellant 
as  administrator  of  the  estate  of  Lucy  Stimson,  deceased, 
to  obtain  a  construction  of  the  will  of  Florence  B.  Roun- 
tree,  for  an  accounting  by  her  executor,  and  to  require 
payment  of  a  legacy.  Charles  Rountree,  in  his  proper  per- 
son, and  as  executor,  filed  separate  demurrers  to  the  com- 
plaint, which  were  sustained,  and,  appellant  electing  to 
stand  upon  such  complaint,  judgment  was  rendered  against 
him  for  costs. 

It  is  alleged  that  the  court  erred  in  sustaining  these 
demurrers  to  the  complaint. 

Florence  B.  Rountree  died  February  12,  1902,  and  at 
the  time  of  her  death  owned  land  of  the  value  of  $12,000, 
and  personal  property  of  the  value  of  $100.  Item  one  of 
her  will  bequeathed  $500  out  of  her  estate  to  Mary  Stimson. 
Item  two  reads  as  follows: 

"I  give  and  devise  to  my  niece,  Lucy  Stimson,  the 
sum  of  $3,000  out  of  my  estate ;  said  sum  to  be  held 
by  my  executor,  hereinafter  named,  in  trust  for  said 
Lucy  Stimson,  who  is  an  invalid,  and  likely  to  remain 
so  during  her  life,  and  in  consequence  thereof  likely 
to  need  portions  of  the  principal  of  said  sum  from  time 
to  time,  it  being  my  desire  that  in  case  she  needs  any 
portion  of  said  principal  sum  from  time  to  time,  it  be 
furnished  to  her  as  the  need  therefor  may  arise.  Said 
sum,  or  the  portion  thereof  remaining,  to  be  loaned  by 
my  said  executor,  with  safe  and  sufficient  security, 
,  and  the  income  therefrom,  as  well  as  portions  of  the 
principal  thereof,  to  be  paid  to  my  said  niece  as  her 
comfort  and  welfare  may  require  from  time  to  time. 
It  being  my  will,  however,  that  said  sum  of  $3,000 
shall  be  the  absolute  property  of  my  said  niece,  Lucy 
Stimson,  the  same  being  thus  placed  in  trust  for  her 
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in  order  that  it  may  thereby  be  the  more  certainly 
applied  to  her  needs  from  time  to  time  as  above  pro- 
vided. In  case,  however,  she  does  not  survive  my 
husband,  Charles  Rountree,  and  my  niece,  Mary  Stim- 
son, her  sister,  named  in  item  one  of  this  will,  then 
upon  her  (said  Lucy's)  death  said  sum,  or  the  portion 
thereof  remaining,  shall  be  divided  equally  between 
my  said  husband,  Charles  Rountree,  and  my  said 
niece,  Mary  Stimson;  and  if  at  the  time  of  the  death 
of  said  Lucy  my  said  husband,  Charles  Rountree,  shall 
not  then  be  living,  in  that  case,  the  half  of  said  sum 
he  would  have  taken  had  he  then  been  living  shall  go 
to  my  sister,  Edna  B.  Stimson,  and  if  neither  my  said . 
sister  nor  my  said  husband  be  living  at  the  time  of 
the  death  of  said  Lucy  Stimson,  then  in  that  case  said 
Mary  Stimson  shall  take  the  whole  of  what  is  remain- 
ing of  said  sum  mentioned  in  this  item." 

Item  three  gives  the  residue  of  the  property  "not  dis- 
posed of  in  items  one  and  two"  to  Charles  Rountree. 
Item  four  names  Charles  Rountree  as  executor.  All  the 
parties  named  in  the  will  were  living  at  the  time  of  the 
death  of  the  testatrix,  but  Lucy  Stimson  died  April  5, 
1903. 

The  precise  question  for  decision  is  whether  Lucy  Stim- 
son took  such  an  estate  under  the  will  as  upon  her  death 
passed  to  her  personal  representative. 

The  primary  object  in  construing  a  will  is  to  ascertain 
and  give  effect  to  the  intention  of  the  testator.  This  inten- 
tion is  determined  by  the  application  of  legal  rules 

1.  and  principles,  and  must  be  expressed  in  conformity 
to  such  rules,  and  to  the  laws  by  which  rights  of  prop- 
erty are  established  and  made  secure.  The  intention  of 
the  testator  when  ascertained  will  be  given  the  fullest  ef- 
fect possible,  but  if  such  intention,  real  or  apparent,  is 
foimd  to  be  in  conflict  with  any  well-established  rule  of 
law,  it  cannot  prevail.  Teal  v.  Richardson  (1903),  160 
Ind.  119;  Mulvane  v.  Rude  (1896),  146  Ind.  476;  Fowler 
V.  Duhme    (1896),   143   Ind.   248;   Corey  v.   Springer 
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(1894),  138  Ind.  506;  Ross  v.  Ross  (1893),  135  Ind.  367; 
0' Boyle  v.  Thomas  (1888),  116  Ind.  243;  Allen  v.  Craft 
(1887),  109  Ind.  476,  58  Am.  Rep.  425;  Bailey  v.  Sanger 
(1886),  108  Ind.  264;  Ridgeway  v.  Lanphear  (1884), 
99  Ind.  251. 

Appellees'  insistence  is  that  the  will,  properly  construed, 
gives  an  equitable  estate  for  life  to  Lucy  Stimson,  with 
such  legal  title  in  the  executor  as  will  enable  him  to  carry 
out  the  trusty  with  remainder  over  to  Charles  Rountree  and 
Mary  Stimson. 

Appellant's  contention  is  that  the  will  bestowed  upon 
Lucy  Stimson  $3,000  absolutely,  which  upon  her  death 
passed  to  her  personal  representative. 

The  disposing  words  of  the  will  are :     "I  give  and  devise 

to  my  niece"  the  sum  of  $3,000  out  of  my  estate.     The 

duration  of  the  estate  thus  given  is  not  expressly 

2.  limited.     It  has  been  frequently  declared  to  be  the 
law  that,  when  an  interest  or  estate  is  given  in  one 

clause  of  a  will  in  clear  terms,  such  interest  or  estate  cannot 
be  taken  away  or  cut  down  by  subsequent  words  that  are 
not  equally  clear  and  decisive.  Langman  v.  Marhe  (1901), 
156  Ind.  330;  Lumpkin  y.  Rodgers  (1900),  155  Ind.  285; 
Rusk  V.  Zuck  (1897),  147  Ind.  388;  Mulvane  v.  Rude, 
supra;  Rogers  y.  Winklespleck  (1896),  143  Ind.  373,  374; 
Fowler  v.  Duhme,  supra;  Mitchell  v.  Mitchell  (1895),  143 
Ind.  113,  116;  Ross  v.  Ross,  supra;  0* Boyle  v.  Thomas, 
supra;  Allen  v.  Craft,  supra;  Eochstedler  v.  Hochstedler 
(1887),  108  Ind.  506;  Bailey  v.  Sanger,  supra. 

There  is  no  controversy,  nor  can  there  be,  that  these  words 

unqualified  would  carry  an  absolute  estate;  but  they  are 

immediately  followed  by  the  provision  that  this  leg- 

3.  acy  shall  be  held  by  the  executor  in  trust  for  Lucy 
Stimson,  who  is  an  invalid,  to  be  loaned,  and  the 

principal  and  proceeds  turned  over  as  needed  for  her  com- 
fort and  welfare.  It  is  to  be  noted  that  the^  money  was 
merely  left  in  the  possession  of  the  executor  of  the  will  for 
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an  indefinite  time,  with  authority  to  loan  it,  and  it  was 
doubtless  intended  that  in  case  Lucy  Stimson  regained  her 
health  and  desired  to  do  so  she  might  take  charge  of  the 
legacy.  The  holding  by  the  executor  was  not  intended  as 
a  restraint  or  diminution  of  her  rights,  or  in  any  sense  a 
hindrance  to  her  full  enjoyment  of  the  property;  but  be- 
cause of  her  infirmity,  and  consequent  inability  to  manage 
her  estate  profitably,  the  executor  was  directed  to  do  so  "in 
order  that  it  may  thereby  be  the  more  certainly  applied  to 
her  needs."  That  the  real  intent  of  the  testatrix  might 
not  be  obscured  by  the  multiplicity  of  provisions,  she  de- 
clares, in  the  most  apt  and  unmistakable  terms,  her  will 
to  be,  "that  said  sum  of  $3,000  shall  be  the  absolute  prop- 
erty of  my  said  niece,  Lucy  Stimson."  This  <iourt  has  de- 
clared that  "it  is  the  right  of  a  testator  to  assign  his  own 
meaning  to  the  words  he  employs,  and  where  this  meaning 
clearly  appears  it  will  overcome  the  technical  meaning 
usually  aflSxed  to  the  words."  Ridgeway  v.  Lanphear, 
supra.  See,  also,  Brumfield  v.  Drook  (1885),  101  Ind. 
190. 

It  IS  the  expressed  intention  of  the  testatrix  that  this 
bequest  is  to  be  the  "absolute  property"  of  the  beneficiary, 
and  if  we  give  effect  to  this  expression  in  connection  with 
the  preceding  provisions  of  the  will  we  are  led  to  the  con- 
clusion that  the  $3,000  legacy  was  given  to  Lucy  Stimson 
absolutely.  We  accordingly  so  hold.  Lumpkin  v.  Rod- 
gers,  supra;  Cameron  v.  Parish  (1900),  155  Ind.  329C 

The  rule  has  been  frequently  declared  that  when  prop- 
erty is  given  absolutely,  with  a  gift  o^er  of  what  may  re- 
main undisposed  of  by  the  first  taker  at  his  death, 

4.  the  limitation  over  is  void  for  repugnancy.  Rusk 
V.  Zuck,  supra;  Mulvane  v.  Rude,  supra;  Wiley  v. 
Gregory  (1893),  135  Ind.  647;  Rogers  v.  Winklespleck, 
supra;  Outland  v.  Bowen  (1888),  115  Ind.  150;  Tower 
v.  Hartford  (1888),  115  Ind.  186;  Allen  v.  Craft,  supra; 
Tan  Oorder  v.  Smith  (1884),  99  Ind,  404. 
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It  follows  that  the  attempted  disposition  of  so  much  of 
the  $3,000  as  might  be  left  at  the  death  of  Lucy  Stimson 
was  void  for  repugnancy;  and  such  property  upon  her 
death  passed  to  appellant  as  her  personal  representative. 

The  judgment  is  reversed,  with  directions  to  overrule 
appellees'  demurrers  to  the  complaint,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

On  Petition  for  Eeheamng. 

Per  Curiam. — Appellees'  counsel  have  supported  their 
petition  for  a  rehearing  with  an  able,  earnest  and  forceful 

argument,  and  we  have  again  considered  the  ques- 
3.     tions  involved.     It  was  the  declared  intention  of 

the  testatrix  to  vest  in  Lucy  Stimson  an  absolute 
title  to  the  $3,000.  This  purpose  is  expressed  in  clear  and 
apt  words  of  well-known  and  fixed  signification.  Having 
intentionally  clothed  the  object  of  her  bounty  with  a  com- 
plete and  absolute  title,  the  testatrix  could  not  preserve 
that  dominant  purpose  and  at  the  same  time  subjoin  in- 
compatible provisions.  We  are  accordingly  still  of  opinion 
that  this  will  falls  within  the  classification  to  which  it  was 
assigned  in  the  original  opinion,  and  that  the  provisions 
of  the  will  attempting  to  dispose  of  so  much  of  the  bequest 
as  may  remain  upon  the  death  of  the  legatee  must  be  held 
void  for  repugnancy. 

The  petition  is  overruled. 


Kemp  et  al.  v.  Goodnight  et  al. 

[No.  20,793.  Piled  February  21,  1907.] 
1.  Highways.  —  Improvement  —  Petitume, — Abutting  Lands. — 
What  Are. — The  lands  in  the  southwest  comer  of  section  three, 
and  the  southeast  comer  of  section  four,  abut  upon  a  public 
highway  running  north  on  the  section  line  to  such  comer  and 
thence  west  along  the  section  line  from  such  comer,  within  the 
meaning  of  section  two  of  the  act  of  1903  (Acts  1903,  p.  256). 
p.  177. 
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2.  Deeds. — Title  Conveyed, — Fee  Simple. — Life  Tenancies. — A 
deed  of  lands  to  a  husband  and  wife  "to  have  and  to  hold  during 
their  natural  lives  and  at  their  death  to  go  to"  their  three 
children,  gives  the  husband  and  wife  a  life  tenancy  and  the 
children  a  fee  simple  as  tenants  in  common,    p.  177. 

3.  Worm  and  Phrases.— "Land."— The  term  "land"  primarily 
denotes  ground,  soil,  earth,  woods,  waters,  or  the  like,  and  sec- 
ondarily, the  character  of  the  interest  a  tenant  may  own  in 
land.    p.  178. 

4.  Highways. — Statutes, — Lands  Abutting. — Words  and  Phrases. 
— Section  two  of  the  act  of  1903  (Acts  1903,  p.  255)  providing 
that  a  majority  of  the  "resident  landholders  of  the  county 
whose  lands  abut  upon  the  proposed  improvement"  refers  to  the 
ground  forming  the  earth's  surface  contiguous  to  such  im- 
provement,   p.  178. 

5.  Same.  —  Statutes. — Abutting  Lands. — Words  and  Phrases. — 
Section  two  of  the  act  of  1903  (Acts  1903,  p.  255),  providing 
that  petitions  for  the  improvement  of  highways  must  be  "signed 
by  a  majority  of  the  resident  landholders  of  the  county  whose 
lands  abut  upon  the  proposed  improvement,"  refers  only  to 
those  residents  of  the  county  who  own  a  fee  simple  in  such 
lands,  and  does  not  refer  to  life  tenants,    p.  178. 

6.  Same.  —  Remonstrances.  —  Costs  and  Benefits. — Utility. — De- 
cision of  Board  Final. — Striking  out  on  Appeal. — Statutes. — It 
is  harmless  error  to  refuse  to  permit  an  amendment  of  a  high- 
way improvement  remonstrance,  under  the  act  of  1903  (Acts 
1903,  p.  255) ,  by  striking  out  the  portions  relating  to  the  costs 
exceeding  the  benefits  and  public  inutility,  since  §14  of  such 
statute  makes  the  decision  of  the  board  final  on  such  questions, 
and  the  court  could  not  determine  them  though  they  remained 
in  the  record,    p.  179. 

7.  Same.  —  Amendments  on  Appeal.  —  Jurisdiction. — Motion  to 
Dismiss. — ^Where  remonstrants,  in  a  highway  improvement  pro- 
ceeding, on  appeal  from  the  board,  filed,  in  the  circuit  court,  a 
motion  to  dismiss,  which  the  court  overruled,  it  was  not  er- 
roneous to  refuse  to  permit  the  filing  of  a  remonstrance  ques* 
tioning  the  jurisdiction  of  the  court,    p.  179. 

From  Tipton  Circuit  Court;  J.  F.  Elliott,  Judge. 

Highway  improvement  petition  by  John  Goodnight  and 
others,  against  which  Joseph  G.  Kemp  and  others  remon- 
strate. From  a  judgment  for  petitioners,  remonstrants 
appeal.     A-ffirmed. 
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Coleman  &  Carter  and  Harry  C.  Sheridan,  for  appel- 
lants. 

Beauchamp,  Mount  &  Proctor  and  Mock  &  Ressler,  for 
appellees. 

Montgomery,  C.  J. — ^This  proceeding  was  begun  before 
the  Board  of  Commissioners  of  the  County  of  Tipton,  for 
the  improvement  of  a  public  highway  under  the  provisions 
of  "an  act  concerning  gravel  and  macadamized  roads." 
Acts  1903,  p.  255.  Appellants  appeared  specially  and 
moved  that  the  board  dismiss  the  petition  for  the  reason 
that  it  was  not  signed  by  a  majority  of  the  resident  land- 
holders of  the  county,  whose  lands  abut  upon  the  proposed 
improvement  This  motion  was  overruled,  and  subse- 
quently appellants  filed  remonstrances,  and  further  pro- 
ceedings were  had  resulting  in  an  order  for  the  construction 
of  the  improvement.  Appellants  appealed  to  the  circuit 
court,  where  their  motion  to  dismiss  was  renewed.  The 
court  heard  evidence  upon  the  issue  of  fact  thereby 
tendered,  and,  upon  such  proofs,  overruled  the  motion  to 
dismiss.  A  trial  upon  the  merits  was  had,  special  find- 
ings made,  with  conclusions  of  law  in  favor  of  appellees, 
followed  by  a  judgment  for  the  construction  of  the  proposed 
work. 

The  questions  in  controversy  are  presented  by  assign- 
ments alleging  the  commission  of  error  in  overruling  ap- 
pellants' motions  to  dismiss  the  proceeding,  and  for  a  new- 
trial. 

The  petition  was  "for  the  improvement  of  a  highway, 
commencing  six  feet  north  of  the  southwest  comer  of  the 
southwest  quarter  of  section  ten,  township  twenty-one  north, 
range  three  east,  in  Tipton  county,  Indiana,  thence  north 
one  mile  to  the  northwest  corner  of  the  northwest  quarter  of 
section  ten,  township  twenty-one  north,  range  three  east, 
in  Tipton  county,  Indiana,  thence  west  upon  the  public 
highway  on  the  south  side  of  the  right  of  way  of  the  Lake 
Erie  &  Western  Railroad,  a  distance  of  two  miles  and  six 
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hundred  feet,  ending  and  terminating  six  hundred  feet 
west  of  the  section  line  dividing  sections  seven  and  eight, 
in  township  twenty-one,  range  three  east,  in  Tipton  coun- 
ty, Indiana." 

It  is  conceded  that  six  resident  abutting  landholders 
signed  the  petition,  and  that  three,  viz..  Smith,  Wheatley 
and  Campbell,  did  not  sign.  The  question  upon  the  mo- 
tion to  dismiss  is  (1)  whether  the  southwest  quarter  of 
section  three  and  the  southeast  quarter  of  section  four  in 
said  township  and  range  abut  upon  the  proposed  improve- 
ment; and  (2)  who  is  the  landholder  within  the  meaning 
of  the  statute,  as  respects  the  southwest  quarter  of  said 
section  three. 

The  petition,  as  already  shown,  sought  to  improve  that 

part  of  the  highway  beginning  at  a  point  six  feet  north 

of  the  southwest  corner  of  section  ten,  and  running 

1.  thence  north  one  mile  to  the  northwest  corner  of  said 
section.     This  course  and  distance  followed  to  the 

monument  named  necessarily  leads  to  the  comer  common 
to  sections  three,  four,  nine  and  ten.  The  evidence,  ex- 
cepting the  testimony  of  one  witness,  was  to  the  effect  that 
this  corner  is  indicated  by  a  stone  within  the  highway,  and 
at  least  seven  and  one-half  feet  south  of  the  north  line  of 
the  road  at  the  point  where  it  turns  west.  We  think, 
leaving  this  testimony  out  of  consideration,  that  appellees' 
petition  must  be  held  to  admit  that  the  southwest  quarter 
of  section  three  and  the  southeast  quarter  of  section  four 
abut  upon  the  proposed  improvement.  John  0.  Lutz  is 
admitted  to  be  the  owner  of  the  south  half  of  the  south- 
east quarter  of  section  four,  and  a  resident  of  the  county, 
and  should  be  counted  as  an  abutter  not  signing  the  petition. 
The  west  half  of  the  southwest  quarter  of  section  three 
was  conveyed  to  "George  M.  Shortle  and  Sarah  E.  Shortle, 
his  wife,  to  have  and  to  hold  during  their  natural 

2.  lives,  and  at  their  death  to  go  to  James  S.,  Abraham 
G.  and  George  Shortle."     It  is  evident  that  this 
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abutting  tract  is  held  by  Greorge  M.  and  Sarah  E.  Shortle 
for  life,  and  the  remainder  in  fee  is  owned  by  James  S., 
Abraham  G.  and  George  Shortle  as  tenants  in  conmion. 

Appellants'  counsel  .contend  that  the  holders  of  the 
life  estate  in  this  tract  constitute  one  ^landholder,"  and  the 
owners  of  the  fee  another  "landholder,"  within  the  mean- 
ing of  that  term  as  used  in  this  statute,  and  therefore  that 
six  resident  abutters  signed  and  six  did  not  sign  the  peti- 
tion, and,  as  the  law  requires  a  majority  to  sign,  the  petition 
is  insuflScient  and  the  proceeding  should  have  been  dis- 
missed. We  are  unable  to  concur  in  this  construction  of 
the  statute.  The  language  of  the  statute  is  "resident  land- 
holder of  the  county  whose  lands  abut  upon  the  proposed 
improvement"     The  primary  meaning  of  the  word  "land," 

at  common  law,  is  "any  ground,  soil,  or  earth  what- 
8.     soever  f  as  arable,  meadows,  pastures,  woods,  moors, 

waters,  marshes,  furzes,  and  heath."  2  Blackstone's 
Oomm.,  *17.  In  a  more  limited  sense  the  term  denotes 
the  quantity  and  character  of  the  interest  or  estate  which 
the  tenant  may  own  in  lands.  Johnson  v.  Richardson 
(1857),   33   Miss.   462,  464.     Taken   in  connection  with 

the   qualifying  word   "abut,"   we   think   the   term 

4.  "lands"  was  used  in  this  connection  in  the  primarj' 
sense,  and  refers  to  the  ground  forming  the  earth's 

surface  contiguous  to  that  part  of  the  highway  to  be  im- 
proved.    The  act  does  not  contemplate  that  there  may  be 
more  than  one  landholder  for  each  abutting  tract,  and  the 
one  intended  is  the  holder  of  the  fee.    We  are  not 

5.  to  be  understood  as  deciding  that  when  the  fee  is 
held  by  more  than  one  person,  each  of  such  owners 

resident  in  the  county  may  not  be  counted,  but  only  that 
"landholders,"  as  meant  by  this  act,  must  be  owners  of  a 
title  in  fee,  and  not  mere  life  tenants. 

It  was  shown  that  Gteorge  Shortle,  Jr.,  one  of  the  tenants 
in  common  of  the  remainder  in  fee,  was  a  resident  of  the 
county  of  Tipton.  Conceding  that  he  should  be  counted  as 
a  resident  abutting  landholder  who  did  not  sign  the  peti- 
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tion,  we  would  have  but  five  not  signing  against  six  who 
did  sign,  and  it  must  follow  that  the  court  below  correctly 
decided  the  jurisdictional  question,  and  rightly  overruled 
appellants'  motion  to  dismiss  the  proceeding. 

It  was  alleged  in  the  motion  for  a  new  trial  that  the 

court    erred    in    refusing    appellants    permission    to    file 

amended  remonstrances  in  the  circuit  court     The 

6.  proposed  amendments  consisted  in  striking  out  the 
fourth  and  fifth  grounds  stated  in  the  original  re- 
monstrances, to  the  effect  that  the  cost  and  expense  of  con- 
structing the  proposed  improvement  would  exceed  the  ben- 
efits to  be  derived,  and  that  it  would  not  be  of  public  utility, 
and  by  inserting  an  averment  that  the  board  of  commis- 
sioners never  acquired  jurisdiction  of  the  subject-matter 
of  the  action.  The  statute  expressly  declares  that  the  de- 
cision of  the  board  of  commissioners  upon  the  causes  of 
remonstrance  which  appellants  proposed  to  strike  out,  "shall 
be  final  and  no  appeal  allowed  therefrom."  Acts  1903, 
pp.  255,  261,  §14.  This  part  of  the  remonstrance  was 
effectually  eliminated  by  the  statute  without  the  formality 
of  striking  the  same  from  the  pleading,  and  amendment  in 
this  respect  was  unnecessary.  The  insertion  of  matter 
challenging  the  jurisdiction  of  the  court  would  have  been 

equally  unavailing,  since  that  question  had  been 

7.  finally  adjudicated   against  appellants  upon  their 
motion  to  dismiss,  and  could  not  again  be  litigated. 

It  is  manifest  that  the  court  did  not  abuse  its  discretion, 
but  properly  denied  appellants'  request  to  file  amended 
remonstrances  upon  appeal. 

The  conclusions  of  law  are  in  accord  with  the  facts 
found.  The  only  issue  of  fact  seriously  controverted  was 
whether  the  petition  had  the  requisite  signers,  and  this  we 
have  seen  was  correctly  determined.  It  follows  that  the 
decision  of  the  court  was  sustained  by  the  evidence,  and  no 
error  was  committed  in  overruling  appellants'  motion  for  a 
new  triaL 

The  judgment  is  affirmed. 
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Arnett,  Controller,  v.  State,  ex  rel. 

DONOHUE. 
[No.  20,748.    Filed  February  22,  1907.] 

1.  Constitutional  Law.— PoZice  Power.— Exercise  of,  by  State. 
— Local  Government, — The  maintenance  of  good  order  and  the 
suppression  of  crime  are  matters  of  state  interest;  and  whether 
they  can  best  be  obtained  by  means  of  a  centralized  or  a  local 
government,  is  wholly  for  the  legislature,    p.  182. 

2.  Same. — Metropolitan  Police  Law. — Local  Support. — The  state 
may  impose  upon  cities  and  towns  the  duty  of  supporting  their 
police  appointed  by  the  central  authority  designated  by  law. 
City  of  Evansville  v.  State,  ex  rel.,  118  Ind.  426,  distinguished, 
p.  182. 

3.  Same.  —  Officers.  —  Salaries. — Delegation  of  Power  to  Fix^ — 
Statutes.— The  act  of  1901  (Acts  1901,  p.  24,  §3717  Bums  1901), 
requiring  the  Governor  to  appoint  metropolitan  police  boards 
in  certain  cities,  and,  within  certain  limits,  to  fix  their  salaries, 
and  section  two  of  the  act  of  1897  (Acts  1897,  p.  90,  §3718 
Bums  1901),  giving  such  boards  the  right  to  designate  the  sal* 
aries  of  the  police  appointed  by  them,  are  not  unconstitutional 
as  attempts  to  delegate  the  legislative  powers  of  the  State, 
p.  183. 

4.  Same.  —  Delegation  of  Legislative  Powers.  —  Execution  of 
Laws. — The  legislature  cannot  delegate,  to  others  the  power  to 
make  laws,  but  it  may  give  discretion  to  others  in  the  enforce- 
ment of  the  laws  made.    p.  184. 

5.  Same. — Delegation  of  Legislative  Powers. — Metropolitan  Po- 
lice. — Salaries. — The  legislature  may  delegate  to  the  Oovemor 
the  right  to  fix  the  salaries  of  metropolitan  police  within  cer- 
tain maximum  and  minimum  limits,    p.  185. 

6.  Same.  —  Established  Usage.  —  Effect.  —  In  cases  of  doubt^al 
constitutional  validity,  the  established  customs  and  usage  of 
the  state  will  be  considered  in  upholding  a  statute,    p.  186. 

7.  Statutes. — Repeal. — Metropolitan  Police  Law. — The  act  of 
1905  (Acts  1905,  p.  219,  §3462  et  seq.  Bums  1905),  governing 
towns  and  cities,  does  not  repeal  the  metropolitan  police  law  of 
1897  or  its  amendment  of  1901  (Acts  1897,  p.  90,  Acts  1901, 
p.  24,  §3717  et  seq.  Bums  1901).    p.  187. 

8.  Same.  —  Construction.  —  Intent. — Letter. — ^The  spirit  and  not 
the  letter  of  a  statute  governs  its  interpretation,    p.  188. 
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9.  Statutes. — Zjongnage, — GeneraL — Special — Special  provisions 
in  a  statute  govern  general  ones.    p.  188. 

10.  Same. — Statutory  Canatniciion* — ^Where  the  legislature  de- 
clares the  construction  of  an  act,  by  a  provision  therein,  the 
courts  will  give  effect  to  such  construction,  though,  without  it, 
a  different  construction  would  be  given,    p.  189. 

11.  Same. — Construction, — Legislative  Journals  and  Records, — 
The  courts  will,  in  the  construction  of  a  doubtful  statute,  ex- 
amine, as  an  aid,  the  legislative  journals  and  records,    p.  189. 

.12.    Same.  —  Construction.  —  Departmental  —  Where  a  statute, 
dealing  exclusively  with  executive  powers  and  duties,  has  been  ^ 
interpreted  and  acted  upon  by  the  executive  department,  and 
a  different  construction  would  prejudice  a  great  many  people, 
the  courts  will  incline  to  the  executive  interpretation,    p.  190. 

13.  Same.  —  Construction,  —  Provisos, — Repugnancy, — The  rule 
that  a  proviso  governs  an  antecedent  repugnant  provision  in  a 
statute,  is  a  practical  one,  to  be  used  only  where  all  other 
methods  of  interpretation  fail.    p.  190. 

14.  Same. — Repealing  Clauses, — General, — Construction  where 
Special  Provision  Otherwise, — A  general  repealing  clause  in  a 
statute  does  not  govern  a  special  provision  in  the  statute,  pro- 
viding that  certain  laws  on  the  same  subject  shall  not  be  re- 
pealed thereby,    p.  191. 

Erom  Howard  Superior  Court ;  B.  F,  Harness,  Judge. 

Mandamus  by  the  State  of  Indiana,  on  the  relation  of 
Michael  Donohue,  against  William  H.  Amett,  as  controller 
of  the  City  of  Kokomo.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

C.  0,  Willitts,  Waaren  R.  Voorhis  and  Blacklidge,  Shir- 
ley &  Wolf,  for  appellant 

Charles  W,  Miller,  Attorney-General,  (7.  C,  Hadley, 
William  C.  Oeake,  Henry  M.  Dowling  and  Bell  £  Purdum, 
for  appellee. 

GrLLETT,  J. — ^In  attempting  to  secure  a  reversal  of  the 
judgment  of  the  court  below,  appellant  contends  (1)  that 
the  act  of  February  28,  1897  and  the  amendment  of  1901 
(Acts  1897,  p.  90,  Acts  1901,  p.  24,  §3717  et  seq.  Burns 
1901),  providing  for  a  metropolitan  police  force  in  certain 
cities  of  the  State,  are  unconstitutional;  and  (2)  that  said 
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acts  are  repealed  by  an  act  concerning  municipal  corpora- 
tions approved  March  6,  1905  (Acts  1905,  p.  219,  §3462 
ef  seq.  Bums  1905). 

It 'is  argued  that  the  act  of  1897  is  invalid  because 
it  places  the  burden  of  supporting  the  police  system 
upon  the  municipality,  without  giving  it  any  control  over 
the  expenditures  therefor.  The  case  of  City  of  Evansville 
V.  State,  ex  rel.  (1889),  118  Ind.  426,  4  L.  R  A.  93,  is 
cited  in  support  of  this  contention.  In  that  case,  however, ' 
the  fact  was  that  the  legislature  had  provided  for  the  crea- 
tion of  a  single  board,  to  which  it  attempted  to  give  the 
control  of  the  city's  police  and  fire  departments,  and  the 
act,  taken  as  a  whole,  was  adjudged  invalid,  as  an  unwar- 
ranted interference  with  the  right  of  local  self-government. 
The  statute  before  us  is  quite  diflFerent  in  principle,  since  it 
has  relation  only  to  the  department  of  police.  The  mainte- 
nance of  peace  and  quiet  and  the  suppression  of 

1.  crime  and  immorality  are  matters  of  general  in- 
terest, and  to  the  attainment  of  these  ends  the  cities 

and  towns  are  largely  subject  to  legislative  control.  As 
the  commonwealth  is  a  unit  in  respect  to  its  interest  in 
such  matters,  the  regulation  thereof  is  a  proper  subject  of 
legislation,  and  whether  cities  and  towns  in  respect  to  these 
matters  shall  have  a  centralized  or  de-centralized  form  of 
government  is  a  political  question  with  which  the  courts 
have  nothing  to  do.  Matters  of  general  interest  are  not 
necessarily  required  to  be  submitted  to  the  judgment  and 
discretion  of  the  people  of  the  locality.  So  far  as  principle 
is  concerned,  it  is  no  objection  that  the  State,  while  im- 
posing upon  cities  and  towns  the  burden  of  sup- 

2.  porting  their  police  organizations,  designates  its 
own  agencies  to  make  its  plan  efficient.  The  essen- 
tial elements  of  what  is  known  as  the  metropolitan  police 
system  in  the  government  of  municipalities  have  been  so 
often  vindicated  as  against  constitutional  objections  that 
the  questions  should  now  be  considered  at  rest    State,  ex 
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rel.,  V.  Kolsem  (1892),  130  Ind.  434,  14  L.  R.  A.  666; 
State,  ex  rel,  v.  Fox  (1902),  158  Ind.  126,  56  L.  R  A. 
893;  People  v.  Draper  (1857),  15  N.  T.  532;  People  v. 
Shepard  (1867),  36  N.  Y.  285;  People  v.  Mahaney 
(1865),  13  Mich.  481;  People  v.  Common  Council,  etc. 
(1873),  28  Mich.  228,  15  Am.  Rep.  202;  Gooch  v.  Exe- 
ter (1900),  70  N.  H.  413,  48  Atl.  1100,  85  Am.  St  637; 
Mayor,  etc.,  v.  State  (1859),  15  Md.  376,  74  Am.  Dec 
572;  Commonwealth  v.  Plaisted  (1889),  148  Mass.  375, 
19  K  E.  224,  2  L.  R  A.  142,  12  Am.  St  566;  State  v. 
Covington  (1876),  29  Ohio  St  102 ;  Police  Com.  v.  City  of 
Louisville  (1868),  3  Bush  (Ky.)  597;  State,  ex  rel,  v. 
St.  Louis  County  Court  (1864),  34  Mo.  546 ;  State  v.  Hun- 
ter (1888),  38  Kan.  578,  17  Pac.  177;  State,  ex  rel,  v. 
Seavey  (1887),  22  Neb.  454,  35  N.  W.  228;  2  Cooley, 
Taxation  (3d  ed.),  1295,  1296;  1  Dillon,  Mun.  Corp.  (4th 
ed.),  §60;  2  Smith,  Mun.  Corp.,  §1378. 

It  is  further  contended  that  the  act  of  1897  amounts  to 

an  unlawful  attempt  to  delegate  a  legislative  power,   in 

that,  within  maximum  and  minimum  limits,  it  au- 

8.  thorizes  the  Governor  to  determine  the  salaries  of 
the  police  commissioners,  and  also,  within  fixed  lim- 
its, authorizes  the  latter  to  determine  the  compensation  of 
the  oflScers  of  the  police  force.  It  must,  of  course,  be  ad- 
mitted that  the  legislature  may  with  propriety  fix  the  sal- 
ary which  attaches  to  a  public  office,  but  whether  a  consti- 
tution contains  an  express  division  of  the  powers  of  gov- 
ernment, or  whether  the  division  is  to  be  implied  from  the 
framework  of  the  instrument,  we  are  of  opinion  that  the 
fixing  of  the  compensation  of  a  public  officer  is  not  so  in- 
herently of  a  legislative  character  that  it  may  not  be  dele- 
gated. The  contention  of  counsel  for  appellant  involves 
fl  misapprehension  of  the  breadth  of  the  grant  to  the  Gen- 
eral Assembly  of  power  to  enact  laws. 

In  Wayman  v.  Sawthard  (1825),  10  Wheat.  41,  6  L. 
Ed.  253,  Chief  Justice  Marshall,  said:     "It  will  not  be 
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contended,  that  congress  can  delegate  to  the  courts, 
4.     or  to  any  other  tribunals,  powers  which  are  strictly 

and  exclusively  legislative.  But  congress  may  cer- 
tainly delegate  to  others,  powers  which  the  legislature  may 
rightfully  exercise  itself.^'  "The  true  distinction,"  as  said 
in  Cincinnati,  etc,  R.  Co,  v.  Commissioners,  etc.  (1852), 
1  Ohio  St  77,  88,  "therefore,  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  dis- 
cretion as  to  what  it  shall  be,  and  conferring  authority  or 
discretion  as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law.  The  first  cannot  be  done;  to  the 
latter  no  valid  objection  can  be  made."  As  stated  in 
Locke's  Appeal  (1873),  72  Pa.  St.  491,  13  Am.  Eep.  716: 
"The  legislature  cannot  delegate  its  power  to  make  a  law; 
but  it  can  make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the  law  makes, 
or  intends  to  make,  its  own  action  depend.  To  deny  this 
would  be  to  stop  the  wheels  of  government  There  are 
many  things  upon  which  wise  and  useful  legislation  must 
depend,  which  cannot  be  known  to  the  lawmaking  power, 
and  must,  therefore,  be  a  subject  of  inquiry  and  determina- 
tion outside  the  halls  of  legislation."  It  was  said  in  Bowl- 
ing V.  Lancashire  Ins.  Co.  (1896),  92  Wis.  63,  68,  65  N. 
W.  738,  31  L.  R  A.  112,  that  the  general  rule  that  legis- 
lative powers  cannot  be  delegated  must  be  understood  as 
applicable  only  to  cases  where  the  discretion  is  essentially 
legislative.  It  was  observed  in  State,  ex  rel.,  v.  Kohem 
(1892),  130  Ind.  434,  442,  14  L.  R.  A.  566,  and  followed 
in  City  of  Terre  Haute  v.  Evansville,  etc.,  B.  Co.  (1897), 
149  Ind.  174,  37  L.  R.  A.  189,  that  "when  the  legislature 
has  the  power  over  a  subject,  it  is  the  sole  judge  of  the 
means  that  are  necessary  and  proper  to  accomplish  the 
object  it  seeks  to  attain." 

In  the  case  last  cited  this  court  upheld  the  authority  of 
the  General  Assembly  to  vest  in  persons  occupying  ju- 
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dicial   offices   the   power   to   appoint  city   conimis- 
5.     sioners,  and  it  has  been  held  that  the  legislature 

may  even  make  a  private  corporation  an  agency  to 
carry  out  a  regulation  of  government  Wilkins  v.  State 
(1888),  113  Ind.  514;  Femer  v.  State  (1898),  151  Ind. 
247.  Indeed,  it  may  be  said  that  our  recent  cases  have 
gone  much  further  in  recognizing  the  power  of  the  Gen- 
eral Assembly  to  delegate  discretionary  authority  than  is 
here  involved,  since  they  have  upheld  the  right,  under  the 
statutes,  of  the  State  Board  of  Health  to  adopt  reasonable 
rules,  by-laws,  and  regulations  to  carry  out  the  health 
laws  of  the  State.*  Blue  v.  Beach  (1900),  155  Ind.  121, 
50  L.  R.  A.  64,  80  Am.  St  195 ;  Isenhour  v.  State  (1901), 
157  Ind.  517,  87  Am.  St.  228.  As  was  stated  in  Blue  v. 
Beach,  supra:  "It  cannot  be  said  that  every  grant  of  power 
to  executive  or  administrative  boards  or  officials,  involv- 
ing the  exercise  of  discretion  and  judgment,  must  be  consid- 
ered a  delegation  of  legislative  authority.  While  it  is  neces- 
sary that  a  law,  when  it  comes  from  the  lawmaking  power, 
should  be  complete,  still  there  are  many  matters  relating  to 
methods  or  details  which  inay  be,  by  the  legislature,  referred 
to  some  designated  ministerial  officer  or  body."  See,  also. 
Field  V.  ClarJc  (1892),  143  U.  S.  649,  12  Sup.  Ct  495,  36 
L.  Ed.  294;  Walker  v.  Towle,  156  Ind.  644,  53  L.  R.  A. 
749;  People,  ex  rel,  v.  Burr  (1859),  13^Cal.  343;  Leeper 
V.  State  (1899),  103  Tenn.  500,  53  S.  W.  962,  48  L.  R. 
A.  167;  Reed  v.  Dunbar  (1902),  41  Ore.  509,  69  Pac. 
451;  City  of  San  Antonio  v.  Jones  (1866),  28  Tex.  19, 
32;  6  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1029. 

Authority  is  not  wanting  on  the  precise  question  in  hand. 
In  Gooch  Y.'Exeter  (1900),  70  N.  H.  413,  48  Atl.  1100, 
85  Am.  St  637,  the  court  had  before  it  the  question  of  the 
validity  of  a  statute  which  vested  in  a  board  of  police  com- 
missioners, the  members  of  which  were  appointed  by  the 
governor,  the  right  to  appoint  police  officers.  In  the  course 
of  the  opinion  the  court  said:    "The  pay  of  an  officer  is 
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an  incident  of  his  office.  Obviously,  power  'to  name  and 
settle'  an  officer  and  set  forth  his  duties  includes  power 
to  fix  his  compensation.  The  general  court  may  fix  the 
compensation  directly,  or  delegate  authority  to  fix  it  to  a 
governmental  agency/'  See,  also,  23  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  394. 

It  appears  to  us  that  it  was  wholly  appropriate  for  the 
General  Assembly  to  fix  maximum  and  minimum  limits 
of  salaries  of  the  various  officers  who  were  to  be  employed 
under  the  law  in  the  cities  of  the  State,  leaving  it  to  other 
agencies  to  exercise  a  degree  of  discretion  in  determining 
what  salaries  should,  from  time  to  time;  obtain  in  the  va- 
rious cities  to  which  the  act  applies. 

We  do  not  regard  the  decisions  on  which  counsel  for 
appellant  rely  as  in  point  on  the  question  in  hand.  The 
cases  of  State,  ex  rel,  v.  Rogers  (1904),  Yl  Ohio  St.  203, 
73  K  E.  461,  and  Commonwealth  v.  Addams  (1894),  95 
Ky.  558,  26  S.  W.  581,  are  ruled  by  the  fact  that  it 
was  a  matter  of  constitutional  requirement  that  the  legis- 
lature fix  the  compensation  of  public  officers.  Smith  v. 
Strother  (1885),  68  Cal.  194,  8  Pac.  852,  involved  an  at- 
tempted delegation  to  a  court  of  the  power  to  fix  the  salary 
of  an  officer,  and,  as  the  supreme  court  of  that  state  con- 
strued this  to  be  an  attempted  grant  to  the  tribunal  itself, 
it  is  obvious  tha{  a  very  different  consideration  wds  in- 
volved, since  courts,  as  such,  can  only  exercise  judicial 
powers.  Ex  parte  Griffiths  (1889),  118  Ind.  83,  3  L.  R 
A.  398,  10  Am.  St.  107.  The  case  of  Smith  v.  Strother, 
supra,  should  be  considered  in  the  light  of  McAllister  v. 
Hamlin  (1890),  83  Cal.  361,  23  Pac.  357. 

Provisions  may  be  found  in  the  acts  of  the  first  session 
of  the  General  Assembly  after  the  adoption  of  the  Con- 
stitution delegating  to  the  Governor,  or  to  other 

6.  agencies,  the  discretionary  power  to  fix  the  compen- 
sation of  officers  and  employes,  and  this  has  since 
been  a  conmion  practice,  particularly  in  the  government 
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of  the  benevolent  and  penal  institutions  of  the  State.  In- 
deed, it  may  be  said  that  since  1852  this  tendency  in  leg- 
islation, as  the  affairs  of  govenunent  become  more  complex, 
has  manifested  itself  in  an  ever  broadening  stream.  All 
doubtful  questions  of  constitutional  construction  must  give 
way  before  such  a  usage  as  this.  As  observed  by  Lord 
Hale,  Time  is  wiser  than  all  the  wits  of  the  world,  and  the 
law  which  has  been  tried  by  it  has  the  highest  possible  evi- 
dence in  its  favor.  We  hold  that  the  act  under  considera- 
tion is  not  open  to  the  constitutional  objections  urged. 

Taking  up   the   contention   that   said   law   is   repealed 
by  the  act  concerning  municipal  corporations  passed   in 

1905    (Acts   1905,   p.    219,   §3462   et  seq.   Burns 
7.     1905),  we  may  first  briefly  indicate  the  pertinent 

facts  concerning  the  latter  enactment.  Section 
forty-two  of  the  act  (§3466  Bums  1905)  classifies  all  of 
the  cities  of  the  State  into  five  classes.  By  this  section, 
cities  having  a  population  of  10,000  and  less  than  20,000, 
according  to  the  last  preceding  United  State  census,  are 
denominated  cities  of  the  fourth  class.  By  section  158 
(§3582  Bums  1905)  provision  is  made  for  a  department 
of  public  safety.  Then  follows  the  proviso  that  in  cities  of 
the  third  class,  on  the  adoption  of  an  ordinance  therefor, 
and  in  cities  of  the  fourth  class,  without  such  ordinances, 
the  board  of  public  works  shall  exercise  the  powers  and 
perform  the  duties  required  of  the  board  of  public  safety. 
The  larger  part  of  the  remaining  provisions  of  section  158 
deal  with  the  powers  of  the  board  of  public  safety,  and  this 
may  be  said  of  section  159  (§3583  Burns  1905).  It  is 
also  to  be  noted  that  the  latter  section  makes  express  men- 
tion of  cities  of  the  fourth  class.  Section  158  supra, 
closes  with  the  following  proviso:  "And,  provided,  fur- 
ther, that  in  any  city  in  which  a  board  of  metropolitan  po- 
lice commission  is  now  or  may  hereafter  be  established  by 
law  such  board  of  metropolitan  police  commissioners  shall 
have  full  control  and  management  of  the  police  oflBcers  of 
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such  city  in  accordance  with  the  laws  providing  for  the 
creation  of  such  boards  and  prescribing  the  duties  of  such 
police  commissioners,  and  nothing  herein  shall  be  construed 
as  affecting  the  control  or  management  of  the  police  de- 
partment in  any  city  or  cities  now  or  hereafter  operating 
under  the  laws  establishing  such  board  of  police  conmais- 
sioners,"  As  a  matter  of  fact,  all  of  the  cities  of  the  State 
which  had  a  suflScient  population  to  bring  them  into  the 
fourth  class  at  the  time  the  act  of  1905  took  effect  were  al- 
ready under  the  metropolitan  police  system,  and  this  is 
what  gives  rise  to  the  difficulty.  The  legislative  journals 
show  that  the  bill,  as  prepared  by  the  codification  com- 
mission, did  not  contain  this  second  proviso,  and  the  bill 
as  it  passed  the  senate  was  in  the  form  indicated.  It  was 
afterwards  amended  in  the  house,  by  adding  said  proviso, 
and,  after  the  house  had  passed  the  bill  as  amended,  it 
went  back  to  the  senate,  and  that  body  concurred  in  the 
amendment,  and  the  bill  passed. 

In  taking  up  the  question  as  to  the  effect  of  the  proviso, 
it  will  be  noticed  that  it  is  provided  that  as  to  any  city  in 
which  a  board  of  metropolitan  police  commissioners  now 
exists  such  commissioners  shall  have  full  control  and  man- 
agement of  the  police  officers  of  such  city,  in  accordance 
with  the  laws  providing  for  the  creation  of  such  boards 
and  prescribing  the  duties  of  such  police  commissioners, 
and  then  follows  an  interpretation  clause. 

It  is  a  fundamental  rule  of  statutory  construction  that  it 
is  the  intent  or  spirit  of  an  enactment,  rather  than  its  let- 
ter, which  is  to  govern.     A  construction  will  not  be 

8.  adopted  which  leads  away  from  the  true  intent. 
A  further  proposition,  which  is  not  without  im- 
portance here,  is  the  fact  that  the  opening  language 

9.  of  the  proviso  is  specific,  rather  than  general. 
There  is  no  mistaking  the  force  of  the  language 

used.  But,  not  content  with  this,  the  legislature  went  fur- 
ther, and  provided  that>  "nothing  herein  shall  be  construed 
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as  affecting  the  control  or  management  of  the  police  de- 
partment in  any  city  or  cities  now  or  hereafter  operating 
under  the  laws  establishing  such  board  of  police  commis- 
sioners," It  was  said  by  Frazer,  C.  J.,  in  Smith  v.  State 
(1867),  28  Ind.  321,  325:    "Where  in  an  act  it  is 

10.  declared  that  it  shall  receive  a  certain  construc- 
tion,   the   courts    are  bound  by  that  construction, 

though  otherwise  the  language  would  have  been  held  to 
mean  a  different  thing."  To  the  same  effect  is  State,  ex 
rel,,  V.  Harrison  (1888),  116  Ind.  300,  and  Douglass  v. 
State  (1898),  21  Ind.  App.  302.  Jud^d  by  this  stand- 
ard, it  would  appear  that  further  discussion  is  unnecessary. 
In  dealing  with  inconsistencies  occasioned  by  amend- 
ments, it  is  always  proper  to  judge  the  question  of  con- 
struction in  the  light  of  the  legislative  journals. 

11.  In  Edger  v.  Board,  etc.  (1880),  70  Ind.  331,  338, 
this  court  said :  "It  has  never  been  held  by  this  court, 

that  for  the  purpose  of  construction  or  interpretation,  and 
with  the  view  of  ascertaining  the  legislative  will  and  in- 
tention in  the  enactment  of  a  law,  the  courts  may  not 
properly  resort  to  the  journals  of  the  two  legislative  bod- 
ies to  learn  therefrom  the  history  of  the  law  in  question, 
from  its  first  introduction  as  a  bill  until  its  final  passage 
and  approval.  Where,  as  in  this  case,  a  statute  has  been 
enacted,  which  is  susceptible  of  several  widely  differing 
constructions,  we  know  of  no  better  means  of  ascertaining 
the  will  and  intention  of  the  legislature,  than  that  which 
is  afforded,  in  this  case,  by  the  history  of  the  statute,  as 
found  in  the  journals  of  the  two  legislative  bodies."  See, 
also,  Walter  A.  Wood,  etc.,  Mach.  Co.  v.  Caldwell  (1876), 
54  Ind.  270,  23  Am.  Rep.  641;  Stout  v.  Board,  etc. 
(1886),  107  Ind.  343;  BlaJce  v.  National  Banks  (1874), 
23  Wall.  307,  23  L.  Ed.  119;  Buttfield  v.  Stranahan 
(1904),  192  U.  S.  470,  24  Sup.  Ct.  349,  48  L.  Ed.  525; 
Simpson  v.  Story  (1888),  145  Mass.  497,  14  K  E.  641, 
1  Am.  St  480,  and  cases  cited;  Baher  v.  Payne  (1892), 
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22  Ore.  335,  29  Pac.  187;  Small  v.  Small  (1889),  129  Pa. 
St  366,  18  Atl.  497;  Maxwell,  Interp.  of  Stat.  (2d  ed.), 
306 ;  2  Lewis's  Sutherland,  Stat  Constr.  (2d  ed.),  §470,  and 
cases  cited.  It  is  easy  to  understand  how,  in  the  hurry 
of  legislation,  there  may  be  a  failure,  in  connection  with 
the  adoption  of  an  amendment,  carefully  to  eliminate  pro- 
visions which  are  really  intended  to  be  superseded,  but  it 
would  be  to  discredit  the  intelligence  of  the  lawmaking 
power  to  indulge  the  supposition  that,  in  the  adoption  of 
an  amendment  containing  such  a  definite  statement  of 
what  was  intended  as  is  found  in  the  amendment  in  ques- 
tion, the  General  Assembly  failed  to  appreciate  the  force 
of  such  words. 

We  may  also  refer  to  the  fact  that  the  Governor  of  the 

State,  who  is  charged  with  the  enforcement  of  the  law, 

has  throughout  treated  the  metropolitan  police  law  as 

12.  in  force  in  all  of  the  cities  to  which  the  act  of  1897 
relates,  and  when  to  this  is  added  the  consideration 

that  to  unsettle  this  construction  would  be  likely  to  prejudice 
many  people  of  the  State  who  have  acted  upon  it,  we  have  a 
case  in  which  it  is  clear,  if  there  be  room  for  substantial 
doubt,  that  the  leaning  should  be  in  favor  of  the  interpreta- 
tion of  the  executive  department  Bate  Refrigerating  Co.  v. 
Sulzberger  (1895),  157  U.  S.  1,  34,  15  Sup.  Ct  508,  39  L. 
Ed.  601 ;  Hewitt  v.  Schultz  (1901),  180  U.  S.  139,  156,  21 
Sup.  Ct  309,  45  L.  Ed.  463.  This,  we  may  observe,  was 
the  course  which  was  adopted  in  Blake  v.  National  Banks, 
supra,  where  repugnant  matter  had  been  introduced  into 
an  act  by  an  amendment. 

Counsel  for  appellant  bring  forward  the  old  doctrine, 

which  has  been  usually  applied   in  cases  of  repugnancy 

as  between  a  proviso  and  the  matter  which  precedes 

13.  it,  that  it  is  the  last  word  of  the  legislature  which 
is  to  govern,  but  in  this  case  counsel  seek,  by  in- 
voking this  principle,  to  destroy  the  proviso,  by  reason  of 
the  reference  to  cities  of  the  fourth  class  in  section  159. 
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There  can  be  no  gainsaying  the  general  rule,  where  the 
court,  after  considering  the  text  in  the  light  of  the  recog- 
nized canons  of  construction,  and  after  considering  all 
such  extrinsic  matters  as  may  be  invoked,  is  still  unable 
to  declare  the  legislative  meaning,  but,  as  was  said  in  Ren- 
tier V.  Bennett  (1871),  21  Ohio  St.  431,  445,  "it  is  a  rule 
of  necessity,  and  of  last  resort'^  It  is  obvious  that  this 
rule  is  but  a  practical  expedient,  which  can  really  have 
nothing  to  do  with  the  true  intent  of  the  legislature.  It 
is,  therefore,  never  to  be  applied  where  the  court  can  find 
a  sufficient  reason,  going  to  the  intent,  on  which  to  base 
an  interpretation  of  the  statute.  2  Lewises  Sutherland, 
Stat  Constr.  (2d  ed.),  §350;  State,  ex  rel.,  \.  Mvlhern 
(1906),  74  Ohio  St.  363,  78  X.  E.  507;  McCormick  v. 
Village  of  West  Dvluth  (1891),  47  Minn.  272,  50  N.  W. 
128;  Kansas,  etc.,  R.  Co.  v.  Commissioners,  etc.  (1876), 
16  Kan.  587;  Sams  v.  King  (1882),  18,Ela.  557. 

Counsel  for  appellant  also  refer  to  the  general  repeal- 
ing clause  of  the  act  of  1905,  supra,  in  support  of  their 

contention  that  the  act  of  1897,  supra,  is  repealed, 
14.     but  such  repealing  clause,  being  general,  like  the 

schedules  or  the  definitions  of  words  which  long 
enactments  frequently  contain,  ought  not  to  be  treated  as 
out  of  accord  with  that  which  is  specific  and  controlling 
in  the  expression  of  the  intent.  Such  clauses  will  be  re- 
strained, where  necessary,  to  avoid  this  result.  In  other 
words,  a  repealing  clause,  like  any  other  provision  of  the 
statute,  is  to  be  subjected  to  rules  of  construction,  and  the 
intent  will  prevail  over  the  literal  import  of  the  words. 
Smith  V.  People  (1872),  47  K  Y.  330;  State,  ex  rel,  v. 
Moorhonse  (1896),  5  N.  Dak.  406,  67  K  W.  140;  Home 
Bldg.,  etc..  Asm.  v.  Nolan  (1898),  21  Mont.  205,  53  Pac. 
738;  1  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.),  §293. 
It  is  our  conclusion  that  appellant^s  contention  that  the  act 
of  1897,  supra,  is  repealed  has  not  been  maintained. 
The  judgment  is  affirmed. 
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Broadstreet  v.  Hall. 

[No.  20,840.     Filed  February  22,  1907 J 

1.  Pleading.  —  ComplainL — Negligence. — Sending  Reekleae  Boy 
on  Unruly  Horse  on  Errand. — Notice. — ^It  is  not  necessary  for 
a  complaint  against  a  father  for  negligence  in  sending  his  son, 
known  to  be  a  reckless  rider,  upon  a  horse  known  to  be  unruly, 
to  show  the  father's  notice  of  a  propensity  of  such  horse  for 
running  against  carriages  in  the  highway,    p.  196. 

2.  Negugence. — Reckless  Riding. — Master  and  Servant. — ^It  is 
negligence  for  a  father  to  send,  upon  the  public  highway,  his 
young,  weak  and  reckless-riding  son  upon  an  unruly  horse  to 
carry  a  message,    p.  197. 

3.  Same. — Proximate  Cause. — Reckless  Riding. — A  father's  neg- 
ligence in  sending  his  weak,  reckless-riding  son  upon  an  unruly 
horse  upon  the  public  highway  to  carry  a  message,  is  the  prox- 
imate cause  of  personal  injury  to  plaintiff  caused  by  such  son's 
running  such  horse  into  plaintiff's  carriage,    p.  197. 

4.  Same. — Anticipation  of  Particular  Injury. — To  constitute  ac- 
tionable negligence  it  is  not  necessary  that  the  plaintiff  should 
have  anticipated  the  particular  injury  received,    p.  197. 

5.  Master  and  Servant.  —  Parent  and  Child.  —  Errands. — The 
father  sustains  the  relation  of  master  to  his  child  whom  he 
sends  with  a  business  message  to  a  customer  in  the  country, 
and  who  injures  a  person  upon  the  public  highway,    p.  198. 

6.  Negugence. — Highways. — Use  of. — All  persons  have  an  equal 
right  to  use  the  public  highways,  but  each  person's  use  thereof 
must  be  consistent  with  the  rights  and  safety  of  others  using 
the  same.    p.  199. 

7.  Parent  and  Child.  —  Master  and  Servant.  —  Principal  and 
Agent. — Torts  of  Child. — Liability. — A  parent,  as  such,  is  not 
liable  for  the  torts  of  his  child,  but  he  may  be  liable  in  the  re- 
lationship of  master  or  principal,    p.  199. 

8.  Same. — Negligence. — Running  Horse  on  Highway. — Evidence. 
— Evidence  showing  that  a  father  who  sent  his  reckless  boy  to 
carry  a  message  on  the  highway,  and  that  such  son  recklessly 
whipped  his  horse  to  full  speed  causing  it  to  run  against  plain- 
tiflfs  buggy,  thereby  injuring  plaintiff,  supports  a  verdict  for 
plaintiff,    p.  200. 

9.  Appeal.  —  Record.  —  Bill  of  Exceptions.  —  Contradictions. — 
Which  Controls. — ^Where  the  order-book  entry  and  the  bill  of 
exceptions  contradict  each  other,  the  order-book  entry  controls. 
p.  202. 
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10.  Trial. — Verdict. — Transcribing. — Duties  of  Parties. — Appeal 
and  Error. — ^Where  a  verdict  is  alleged  to  be  defective,  it  is  the 
duty  of  the  complaining  party  to  have  it  literally  copied  into 
the  order-book,  and,  failing  in  that,  he  cannot  present  the 
question  on  appeal,  since  the  record  showing  the  form  of  the 
verdict  is  conclusive  on  appeal,    p.  202. 

11.  Same. — Instructions.— Redundant. — Refusal  to  Give. — ^Where 
the  jury  is  fully  instructed,  the  trial  court  should  refuse  to 
give  additional  instructions,    p.  203. 

12.  Same. — Instructions. — Limiting  Evidence  on  Issues. — ^An  in- 
struction that  the  jury  should  determine  the  contested  question 
frora  all  the  evidence  is  not  bad  where  such  instruction  later 
limits  the  evidence  to  that  which  is  relevant  to  such  question. 
p.  203. 

13.  Evidence. — Reckless  Riding. — Notice. — Negligence. — Master 
and  Servant. — Evidence  of  prior  reckless  riding  is  admissible 
on  the  question  of  notice  of  the  son's  recklessness  and  incom- 
petency, in  an  action  for  negligence  against  the  father  because 
of  injuries  received  by  the  plaintiff  by  reason  of  a  collision 
caused  by  such  boy.    p.  204. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Action  by  Mary  M.  Hall  against  Alexander  Broadstreet. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  590.    Affirmed. 

Moore  Brothers,'  C!  C.  Matson  and  Crane  &  McCabe,  for 
appellant 

8.  A.  Hays,  C.  E.  AJcers  and  N.  A.  WhitaJcer,  for  ap- 
pellee. 

JoKDAN,  J. — Action  by  appellee  to  recover  damages  for 
personal  injuries  sustained.  The  cause  was  originally  in- 
stituted and  tried  in  the  Putnam  Circuit  Court,  wherein 
appellee  recovered  a  judgment,  which,  on  appeal  to  the 
Appellate  Court,  was  reversed  by  reason  of  certain  er- 
roneous rulings  of  the  trial  court.  Broadstreet  v.  Hall 
(1904),  32  Ind.  App.  122.  The  venue  of  the  action  was 
subsequently  changed  to  the  Montgomery  Circuit  Court. 
The  complaint  upon  which  the  cause  was  tried  in  the  latter 
court  consists  of  two  paragraphs,  the  first  and  third.    The 
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former,  having  been  amended,  is  denominated  the  amended 
first  paragraph  of  the  complaint.  The  ai^swer  was  the 
general  denial.  There  was  a  trial  by  a  jury.  No  evidence, 
however,  was  introduced  by  appellant.  A  verdict  was  re- 
turned in  favor  of  appellee,  assessing  her  damages  at 
$1,500,  and  over  appellant's  motions  for  a  venire  de  novo 
and  a  new  trial  judgment  was  rendered  on  the  verdict. 
The  denial  of  these  motions  and  the  overruling  of  the  de- 
murrer to  the  third  paragraph  of  the  complaint  are  the 
errors  assigned  and  relied  upon  for  reversal. 

The  amended  first  paragraph  of  the  complaint  abounds 
in  repetitions  and  unnecessary  averments.  The  following, 
however,  may  be  said  to  be  an  epitome  of  the  facts  tkerein 
alleged.  On  April  15,  1899,  Clyde  Broadstreet,  a  minor 
of  tender  years,  son  of  defendant,  was  living  with  his  said 
father  as  a  member  of  his  family  at  the  town  of  Clover- 
dale,  Putnam  county,  Indiana.  On  that  day  the  defend- 
ant employed  his  said  son  to  convey  a  certain  message 
from  said  town  to  Harrison  Broadstreet,  who  resided  two 
miles  distant  therefrom.  For  the  purpose  of  carrying  this 
message  the  defendant  furnished  and  supplied  his  son  with 
a  horse,  owned  by  him  (the  defendant),  and  this  horse  waa 
riddeu  by  the  boy  on  thai  occasion.  The  horse  in  question 
was  diflScult  to  control,  and,  it  is  alleged,  defendant's  son 
was  careless  and  negligent  in  managing  and  controlling 
the  horse  which  defendant  furnished  him  upon  the  occa- 
sion of  carrying  said  message — all  of  which  the  defendant 
then  and  there  well  knew.  Defendant's  son,  at  the  in- 
stance and  command  of  his  father,  rode  the  horse  in  ques- 
tion for  the  purpose  of  carrying  the  message  as  com- 
manded by  his  father  to  the  person  to  whom  it  was  directed. 
While  in  the  performance  of  this  service,  and  within  the 
scope  of  his  employment  and  agency,  he  rode  the  horse 
along  a  public  highway  upon  which  the  plaintiff  was  law- 
fully traveling  in  a  buggy.  The  paragraph  further  alleges 
that  on  said  occasion  the  son,  in  the  performance  of  the 
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aforesaid  service  for  his  father,  negligently,  carelessly,  and 
recklessly  rode  and  ran  said  horse  along  said  highway  over 
and  against  the  buggy  in  which  plaintiff  was  traveling,  and 
thereby  struck  her  and  threw  her  out  of  the  buggy  upon 
the  ground,  by  reason  of  which  she  was  bruised,  wounded, 
and  permanently  injured  and  damaged. 

The  facts  alleged  in  the  third  paragraph  may  be  sum- 
marized as  follows:  On  April  15,  1899,  defendant  negli- 
gently ordered,  commanded,  and  permitted  his  son,  Clyde 
Broadstreet,  of  the  age  of  nine  years,  who  was  residing 
with  his  father  as  a  member  of  the  family,  to  ride  a  horse 
owned  by  the  defendant  to  carry  a  message  for  the  defend- 
ant from  the  town  of  Cloverdale,  Putnam  county,  Indiana, 
to  Harrison  Broadstreet,  who  resided  about  two  miles  dis- 
tant from  said  town.  Said  Clyde  Broadstreet  was  inex- 
perienced in  the  management  and  control  of  horses,  did  not 
have  the  strength  and  skill  to  manage  and  control  horses, 
and  was  reckless  and  careless  in  the  management  and 
control  of  horses — all  of  which  was  at  the  time  known  to 
the  defendant.  In  pursuance  of  the  order  and  command 
of  the  defendant,  he  started  upon  his  said  mission  of  con- 
veying the  message  in  question,  and,  while  riding  said 
horse  furnished  by  his  father  along  the  public  highway  in 
a  careless  and  reckless  manner,  he  met  the  plaintiff,  who 
was  lawfully  traveling  in  a  buggy  upon  said  highway.  It 
is  alleged  that,  by  reason  of  said  Clyde's  inability,  and 
want  of  strength  and  skill,  to  manage  and  control  said 
horse  on  which  he  was  riding,  he  ran  the  horse  into  and 
against  the  buggy  in  which  plaintiff  was  then  and  there 
traveling  on  said  highway,  and  thereby  threw  her  out  of 
said  vehicle  to  the  ground,  by  reason  of  which  she  was 
bruised  and  wounded  to  such  an  extent  as  to  be  perma- 
nently injured  and  damaged. 

The  evident  theory  of  the  first  paragraph,  as  outlined 
by  the  facts,  is  that  the  relation  of  master  and  servant 
existed  between  appellant  and  his  minor  son  at  the  time 
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of  the  accident  in  question,  and  that  therefore,  under  a 
well-settled  rule,  appellant  is  responsible  for  the  negli- 
gence of  his  said  servant,  to  which  the  injury  of  appellee 
is  imputed.  This  negligence,  as  shown,  was  committed  by 
appellant^s  son  and  servant  within  the  scope  of  the  em- 
ployment or  service  which  he  was  performing  at  the  time 
for  his  father. 

The  third  paragraph  proceeds  upon  the  theory  that  the 
injuries  received  by  appellee  are  due  to  the  negligence  of 
appellant,  under  the  circumstances,  in  placing  his  minor 
son  in  the  control  and  management  of  his  horse  upon  the 
occasion  and  for  the  purpose  in  question,  and  allowing  him 
to  ride  the  horse  along  the  public  highway  in  the  perform- 
ance of  the  business  or  mission  upon  which  he  sent  him. 
That,  by  reason  of  the  boy's  carelessness,  youth,  in- 
experience in  the  management  of  horses,  and  his  want 
of  strength  and  ability  to  govern  the  horse  at  the  time 
in  question,  he  ran  into  appellee's  bu^y  and  threw  her 
to  the  ground,  thereby  injuring  her,  as  alleged  in  the 
pleading. 

The  objection  urged  by  appellant's  counsel  in  respect 

to  the  insuflSciency  of  the  third  paragraph  of  the  complaint 

is  that  it  was  the  wilful  act  of  the  horse  which  is 

1.     averred  to  have  injured  appellee,  and  that,  inasmuch 

as  the  act  is  such  as  horses  do  not  usually  commit, 

the  paragraph  is  bad,  for  the  reason  that  there  are  no  facts 

to  show  that  the  horse  which  appellee's  son  was  riding  at 

the  time  had  any  disposition  or  propensity  to  commit  such 

a(!t,  and  that  the  defendant  had  notice  of  such  disposition. 

Counsel,  however,  certainly  misapprehend  the  facts  as  they 

are  averred  in  the  third  paragraph,  for  the  injuries  alleged 

to  have  been  sustained  by  appellee  are  not  attributed  to  the 

wilful  act  of  the  horse,  but  it  is  alleged  that  appellant,  by 

reason  of  the  youth  of  his  son,  his  careless  and  reckless 

habits,  and  his  want  of  strength  and  skill  to  manage  and 
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control  the  horse  in  question,  which  horse,  as  averred,  was 
difficult  to  manage  and  control — all  of  which  facts  were  well 
known  to  appellant  at  the  time — ^was,  under  the  circum- 
stances, guilty  of  negligence  in  placing  his  son  in  charge  of 
the  horse,  and  sending  him  out  upon  the  public  highway  to 
convey  the  message  to  Harrison  Broadstreet,  as  he  was 
directed  and  commanded  to  do. 

It  appears  that  by  reason  of  his  inability  to  manage  and 

control  the  horse,  and  by  reason  of  the  careless  and  reckless 

manner  in  which  he  rode  the  horse  along  the  public 

•2.  highway  upon  which  appellee  was  traveling,  he  col- 
lided with  the  buggy  and  thereby  caused  the  injury 
of  which  appellee  complains.  That  appellant  must  be  re- 
garded as  guilty  of  negligence  in  placing  his  son  in  control 
of  the  horse  and  sending  him  out  upon  the  public  highway 
is  manifest  In  Dunlap  v.  Wagner  (1882),  85  Ind.  529,  44' 
Am«  Rep.  42,  this  court  said:  '^e  assume  that  horses 
require  the  management  of  an  intelligent  person,  in  reasona- 
ble control  of  his  mental  and  physical  powers,  and  this  we 
do  for  the  reason  that  all  persons  are  presimied  to  know  the 
natural  and  ordinary  propensities  and  dispositions  of  such 
animals.^'     It  is  apparent  that  the  injury  which  > 

3.  appellee  received  was  the  natural  and  proximate 
result  of  appellant's  alleged  negligence.     It  is  a 

maxim  of  the  law  that  a  person  must  be  held  to  contemplate 

the  probable  consequences  of  his  own  act    It  is  true,  howr 

ever,  that  in  cases  of  this  kind  the  injury  received 

4.  by  the  complaining  party  must  be  such  as  the  wrong- 
doer might  reasonably  have  anticipated  or  foreseen, 

but  it  is  not  essential  that  it  should  be  made  to  appear  that 
the  precise  injury  or  accident  which  did  occur  could  have 
been  anticipated  or  foreseen.  It  will  be  sufficient  if  the 
injury  resulting  from  the  wrongful  act  is  such  as  was  usual 
and  therefore  might  have  been  expected.  Dunlap  v.  Wag' 
ner,  supra,  and  authorities  cited. 
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Appellant,  by  engaging  his  son  to  carry  the  message  for 
him  on  the  occasion  in  question,  under  the  facts  and  the 
law  applicable  thereto,  must  be  held,  to  that  extent 
5.  at  least,  to  have  created  the  relation  of  master  and 
servant  between  him  and  his  son,  and  is,  under  the 
third  paragraph  of  the  complaint,  responsible  in  damages 
for  injuries  resulting  from  the  inability  of  the  son  properly 
to  control  or  manage  the  horse,  or,  under  the  first  paragraph 
of  the  complaint,  on  account  of  the  son's  negligence  in  rid- 
ing the  horse  along  the  public  highway  while  engaged  in  the 
performance  of  the  business  of  his  father.  In  support  of 
these  propositions,  see  the  following:  Teagarden  v.  Jfc- 
Laughlin  (1882),  86  Ind.  476,  44  Am.  Eep.  332 ;  Dunlapv. 
Wagner,  supra;  1  Cooley,  Torts  (3d  ed.),  *122;  Tiffany, 
Per.  and  Dom.  Eel.,  §120;  Schouler,  Dom.  Eel.  (5th  ed.), 
§263;  Lashbrook  v.  Patten  (1864),  62  Ky.  316;  Wood, 
Master  and  Serv.  (2d  ed.),  §§277,  282;  1  Thompson,  Neg- 
ligence (2d  ed.),  §529. 

In  Lashbrook  v.  Patten,  supra,  the  minor  son  of  the  de- 
fendant, while  driving  a  carriage  conveying  his  two  sisters 
to  a  picnic,  negligently  ran  into  and  against  the  vehicle  of 
the  plaintiff,  in  which  the  latter  was  traveling,  causing  his 
horse  to  become  frightened,  to  "run  over"  and  break  the 
carriage,  and  throw  out  plaintiff's  daughter.  The  carriage 
driven  by  the  son  on  tJiat  occasion  belonged  to  the  father, 
as  did  the  horse  by  which  it  was  drawn,  and  the  son  and 
his  sisters,  who  were  in  the  carriage  with  him,  were  all 
members  of  his  father's  family,  and  the  son  was  driving 
with  the  approbation  of  the  father.  The  court,  in  that 
case,  held  that  the  son  must  be  regarded  as  in  the  employ 
of  his  father,  and,  therefore,  at  the  time  of  the  accident 
was  the  servant  of  the  father,  and  the  latter  was  liable 
in  damages  for  the  son's  negligence  upon  the  occasion  in 
question. 

Generally  speaking,  the  law  regards  public  highways  as 
open  alike  to  travel  thereon  by  all  persons  who  may  desire 
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to  exercise  that  right,  subject,  however,  to  all  rea- 

6.  sonable  conditions  and  restrictions  that  may  be  im- 
posed.    City  of  Terre  Haute  v.  Kersey  (1902),  159 

Ind.  300,  95  Am.  St.  298.  But  whoever  travels  over  and 
along  a  public  highway  must  do  so  in  such  a  manner  and 
with  such  care  as  is  consistent  with  the  rights  and  safety 
of  others  traveling  thereon,  and  a  violation  of  this  duty  is 
regarded  by  the  law  as  negligence.  Appellant's  counsel 
earnestly  argue  that  in  this  case  he  is  not  liable  because  the 
father  is  not  responsible  for  the  torts  of  his  minor  child. 
But  this  is  not  the  question  with  which  we  have  to  deal. 
It  is  true  that  a  father  is  not  responsible  for  the  torts  of  his 
child,  due  to  the  negligence  or  wilful  act  of  the 

7.  latter,  merely  because  of  the  relation  existing  be- 
tween parent  and  child.    The  liability  of  the  father 

does  not  depend  upon  this  relation,  but  upon  the  relation  of 
principal  and  agent,  or  master  and  servant,  and  is  governed 
by  the  rules  applicable  to  such  relation.  Or,  in  other 
words,  the  law  holds  the  father  liable  only  on  the  same 
grounds  that  he  would  be  responsible  for  the  wrong  of  any 
other  person ;  that  is,  that  he  directed  or  ratified  the  wrong- 
ful act  of  his  child  or  accepted  the  benefit  thereof,  or  that 
the  child  at  the  time  the  tort  was  committed  was  engaged 
in  performing  work  or  service  for  the  father.  Teagarden 
V.  McLaughlin,  supra;  1  Cooley,  Torts  (3d  ed.),  *122; 
Tiffany,  Per.  and  Dom.  Rel.,  §120;  Schouler,  Dom,  Eel. 
(5th  ed.),  §263. 

In  view  of  these  well-settled  principles  it  has  been  held 
that  where  a  father  permitted  his  infant  son,  eleven  years 
old,  to  ride  the  father's  horse,  the  father  was  not  liable 
for  an  injury  resulting  from  the  negligence  of  the  child, 
while  using  the  horse,  in  running  over  a  person,  for  the 
reason  that  the  wrongful  act  was  not  committed  with  the 
f  ather^s  consent  or  at  his  direction  and  the  son  at  the  time 
was  not  performing  any  act  for  the  father.     Smith  v.  Dwv- 
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enport  (1891),  45  Kan.  423,  25  Pac.  851, 11  L.  R  A.  429, 
23  Am.  St.  737.  We  conclude  that  the  third  paragraph 
of  the  complaint  is  sufficient  on  demurrer. 

The  evidence  in  the  case  establishes  the  following  facts: 
On  April  15,  1899,  appellant  resided  in  the  town  of  Clover- 
dale,  Putnam  county,  Indiana,  and  was  engaged 
8.  in  selling  implements  and  buggies.  Clyde  Broad- 
street,  his  son,  a  boy  between  eight  and  nine  years 
old,  resided  with  his  father  as  a  member  of  his  family. 
Clyde  was  small,  weighing  from  fifty-five  to  seventy  pounds, 
and  was  physically  weak.  He  appears  to  have  had  a  dispo- 
sition for  fast  riding.  At  and  prior  to  the  time  of  the 
accident  in  question  he  had  a  reputation  in  the  commimity 
in  which  he  lived  for  riding  horses  in  a  reckless,  careless 
and  dangerous  manner.  He  frequently  rode  his  father's 
horse  up  and  down  Main  street  of  said  town  in  front 
of  his  father's  store  and  house,  in  a  reckless  manner 
and  at  a  dangerous  rate  of  speed.  Appellant  was  aware 
of  the  reckless  and  careless  manner  in  which  his 
son  was  accustomed  to  manage  and  ride  a  horse.  He 
also  knew  his  son's  inability,  by  reason  of  his  physical 
weakness  and  age,  properly  to  manage  and  control  a  horse. 
On  the  morning  of  the  day  aforesaid  appellant  sent  his  said 
son  with  a  message  to  Harrison  Broadstreet,  who  lived  some 
two  or  three  miles  distant  from  the  town  of  Cloverdale,  to 
inform  him  that  a  buggy  which  he  had  ordered  through 
appellant  had  been  received  by  the  latter  and  was  ready  for 
delivery.  Upon  the  occasion  in  question,  appellant  directed 
his  hired  man  to  catch  and  saddle  the  horse  for  Clyde  to 
ride.  Clyde,  it  appears,  was  so  small  that  he  was  unable 
to  saddle  and  mount  the  horse,  and  this  service  was  generally 
performed  by  the  hired  man.  Upon  this  occasion,  after 
the  horse  was  saddled,  appellant  placed  his  said  son  on 
the  horse,  put  him  in  charge  of  it,  and  sent  him  out  upon 
the  highway  to  carry  said  message  to  Harrison  Broadstreet 
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Clyde,  as  it  appears,  rode  the  horse  to  the  place  where 
Harrison  Broadstreet  resided,  delivered  the  message  ap- 
pellant had  sent,  and  started  on  his  return,  *  riding 
along  and  over  the  public  highway,  which  was  the  proper 
road  for  him  to  use  in  going  and  returning.  On  his  re- 
turn trip  he  rode  the  horse  at  a  "lope"  or  gallop,  whipping 
the  horse  all  the  way  along  the  highway*  At  one  point  it 
appears  that  he  came  very  near  colliding  with  a  buggy  in 
which  an  old  man,  named  Hood,  was  riding.  After  passing 
Mr.  Hood  he  continued  riding  at  the  same  rapid  gait,  gal- 
loping and  whipping  his  horse,  and  urging  it  on  "faster 
and  faster,'*  as  a  witness  testified. 

Appellee,  at  the  time  of  the  accident,  was  returning  to 
her  home  from  Cloverdale,  traveling  over  the  public  high- 
way in  "an  open-top  bu^y"  which  was  driven  by  a  Miss 
Foster,  who  had  invited  appellee  to  ride  with  her.  Appel- 
lee and  her  companion  had  traveled  along  the  highway  in 
the  buggy  about  one-half  a  mile  when  they  met  Clyde 
Broadstreet.  When  they  first  saw  him  he  was  about  sixty 
yards  beyond  them,  and  was  riding  his  horse  at  full  speed. 
Miss  Foster  turned  the  horse  she  was  driving  to  the 
right,  as  far  as  she  could,  but  Clyde  did  not  slacken  his  speed, 
nor  did  he  do  anything  to  check  the  horse  which  he  was 
riding,  but  bore  down  at  full  speed  upon  the  buggy  in  which 
appellee  was  traveling,  and  ran  into  the  buggy.  The 
horse  upon  which  he  was  riding  struck  the  front  wheel  of 
the  buggy,  breaking  it,  and  also  breaking  the  shaft,  and  ap- 
pellee was  thereby  'Tmocked  or  thrown  out"  of  the  vehicle 
backwards,  and  seriously  bruised  and  wounded.  The  injuries 
which  she  received  at  the  time  are  shown  to  be  serious  and 
permanent,  and  greatly  impaired  her  ability  to  perform  labor 
or  domestic  duties.  She  has  been  rendered  nervous  and 
restless,  and  suffers  much  pain.  There  is  no  evidence  to 
show  that  she  was  at  the  time  of  the  accident  guilty  of 
contributory  negligence.  Under  the  authorities  hereinbe- 
fore cited,  we  are  satisfied  that  the  evidence  sustains  the 
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verdict,  and  the  motion  of  appellant,  requesting  the  court  to 
direct  a  verdict  in  his  favor,  was  properly  denied. 

'  A  transcript  of  an  entry  from  the  trial  court's 
9.     order-book,  showing  the  return  of  the  verdict,  is  as 

follows : 

"Come  again  said  jury  in  charge  of  the  sworn  bailiff 
aforesaid  and  by  their  foreman  present  to  the  court 
the  following  verdict:  ^We,  th^  jury,  find  for  the 
plaintiff,  and  assess  her  damages  in  the  sum  of  $1,600. 
B.  B.  Rusk,  foreman.' " 

As  previously  shown,  appellant  unsuccessfully  moved  for 
a  venire  de  novo,  on  the  grounds :  (1)  That  the  verdict  was 
so  ambiguous  that  no  judgment  could  be  rendered  thereon ; 
(2)  that  no  damages  were  assessed  by  the  jury."  We  are 
referred  by  appellant's  counsel  to  a  motion  and  an  affidavit 
in  support  thereof,  each  of  which  is  embraced  in  the  bill 
of  exceptions  and  shows  that  the  verdict,  as  returned 
into  court,  reads  as  follows:  "We,  the  jury,  find  for 
the  plaintiff  and  assess  her  damages  at  1,500,"  there 
being  an  entire  absence  of  any  dollar  mark.  But 
this  fact  is  not  verified  by  the  order-book  entry  which,  un- 
der the  certificate  of  the  clerk  of  the  lower  court,  imports 
absolute  verity  and  cannot  be  contradicted  by  the  bill  of 
exceptions  in  question,  or  the  motion  and  affidavit  therein 
contained.  The  entry  of  the  verdict  which  the  clerk  has 
transcribed  from  the  order-book,  and  certified  as  a  true  and 
correct  entry,  has  attached  immediately  to  the  left  of  the 
1,500  a  dollar  mark.  If  this  was  not  the  condition  of  the 
verdict  when  it  was  returned  into  court,  appellant 

10.  should  not  have  permitted  the  clerk  to  transcribe 
the  entry  of  the  verdict  into  the  order-book  with 
the  dollar  mark  immediately  preceding  the  figures  1,500, 
as  disclosed  by  the  order-book  entry  hereinbefore  set  out 
It  follows  that  there  is  no  defect  in  the  verdict  as  it  appears 
in  the  record  herein,  and  the  motion  for  a  venire  de  novo 
was  properly  denied. 
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The  court  gave  to  the  jury  on  its  own  motion  seven  in- 
structions, by  which  it  correctly  and  fully  advised  the  jury 
in  regard  to  the  law  applicable  to  the  case.     Appel- 

11.  lant  presented  a  request  for  twelve  additional  in- 
structions.    Eight  of  these  were  given  by  the  court, 

but  numbers  two,  eight,  ten  and  eleven  were  refused.  When 
the  instructions  given  by  the  court  on  its  own  motion,  and 
those  which  it  gave  at  the  request  of  appellant,  are  consid- 
ered, we  perceive  no  room  for  further  instructions  in  behalf 
of  appellant.  In  fact,  it  may  be  said  that  the  instructions 
refused  by  the  court,  so  far  as  they  are  correct,  were  em- 
braced in  those  given  by  the  court 

Appellant  assails  instruction  number  five  of  the  series 

given    by     the     court    on    its     own    motion.     By    this 

charge  the  jury  was  informed  that  the  question  as 

12.  to  whether  appellant^s  son,  at  the  time  of  the  acci- 
dent complained  of,  was  engaged  in  the  service  of 

defendant  and  acting  within  the  scope  of  his  said  service 
was  one  of  fact  to  be  determined  from  all  of  the 
evidence  in  the  case.  But  in  determining  this  question 
the  court  informed  the  jury  that  it  was  its  duty  to  consider 
all  of  the  evidence  of  the  witnesses  upon  that  subject,  to- 
gether with  all  of  the  facts  and  circumstances  shown  to 
exist  in  the  case  which  had  any  bearing  upon  the  question. 
The  court  further  said  in  the  charge  in  question  that  it 
"was  not  necessary  that  agency  be  established  by  direct  or 
positive  proof,  but  it  may  be  established  by  circumstantial 
evidence."  Appellant  criticises  that  part  of  the  charge 
which  stated  to  the  jury  that  the  question  was  to  be  de- 
termined from  all  of  the  evidence  in  the  case.  Possibly 
this  statement,  standing  alone,  might  be  open  to  appellant's 
criticism  that  the  jury  was  thereby  given  to  understand 
that  it,  in  the  determination  of  the  question  as  to  whether 
the  defendant's  son  at  the  time  of  the  accident  was  engaged 
in  the  employment  or  service  of  the  defendant,  might  con- 
sider all  the  evidence  in  the  case,  regardless  of  its  pertinence 
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or  bearing  on  that  question,  but  the  court,  in  that  part  of 
the  charge  immediately  following,  expressly  stated  to  the 
jury  that  in  determining  the  question  it  was  its  duty  to  con- 
sider all  of  the  evidence  upon  that  subject,  together  with 
all  of  the  facts  and  circumstances  shown  to  exist  in  the  case 
which  had  any  bearing  thereon.  Certainly  the  jury  must 
have  understood  from  this  latter  statement  that  in  deter- 
mining the  question  involved  it  must  consider  only  such 
evidence  as  was  pertinent  to  or  had  a  bearing  upon  the 
question. 

Complaint  is  made  of  the  admission  of  certain  evidence 
to  show  that  appellant's  son,  in  the  neighborhood  in  which 

he  resided,  was,  at  and  prior  to  the  time  in  contro- 
ls,    versy,  generally  reputed  to  be  careless  and  reckless 

in  managing  and  riding  horses.  Complaint  is  also 
made  because  the  court  permitted  witnesses  to  testify  that 
prior  to  the  time  of  such  accident  they  frequently  had  seen 
appellant's  son  riding  in  a  reckless  and  careless  manner 
along  Main  street  in  the  town  of  Cloverdale,  in  front  of 
appellant's  house  and  place  of  business.  His  riding  on 
these  occasions  was  so  reckless  and  careless  as  to  attract 
attention  of  persons  on  the  street.  The  evidence  in  question 
as  to  the  son's  reputation  was  admissible  to  charge 
appellant  with  knowledge  or  notice  of  his  son's  careless  and 
reckless  manner  of  riding  and  controlling  horses,  and  of 
his  incompetency,  for  that  reason,  to  be  intrusted  with  the 
control  and  management  of  the  horse  at  the  time  appellant 
sent  him  upon  the  errand  in  question.  1  Wigmore,  Evi- 
dence, §249,  and  authorities  ciffed;  Western  Stone  Co.  v. 
Whden  (1894),  151  HI.  472,  38  N.  E.  241,  42  Am.  St 
244;  6  Thompson,  Negligence  (2d  ed.),  §7781;  Wood, 
Master  and  Serv.  (2d  ed.),  §421;  1  Shearman  &  Eedfield, 
Negligence  (5th  ed.),  §191. 

The  specific  acts  of  reckless  and  careless  riding  at 
the  time  and  place,  testified  to  by  the  witnesses,  were 
also  admissible  for  the   same  purpose   of  charging  ap- 
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pellant  with  knowledge  or  notice  of  his  son's  incompetency 
to  control  or  manage  the  horse  at  the  time  he  employed  him 
to  carry  the  message.  Pittsburgh,  etc.,  B.  Co.  v.  Ruby 
(1871),  38  Ind.  294,  10  Am.  Rep.  Ill;  City  of  Delphi  v. 
Lowery  (1881),  74  Ind.  520,  39  Am.  Rep.  98. 

The  trial  court,  at  the  time  the  evidence  in  question  was 
received,  by  an  instruction  to  the  jury  limited  the  consid- 
eration thereof  by  that  body  to  the  legitimate  purpose  for 
which  it  was  introduced.  There  was  no  error  in  admitting 
the  evidence  in  question.  Other  minor  points  are  discussed 
by  appellant's  counsel  relative  to  the  introduction  of  evi- 
dence. These  rulings  of  the  court  we  have  considered,  but 
discover  no  error  therein.  There  being  no  available  error 
presented  by  the  record,  the  judgment  is  affirmed. 


New  Jekset,  Indiana  &  Illinois  Railroad  Com- 
pany V.  Tutt  et  al. 

[No.  20,857.    Filed  February  26,  1907.] 

1.  Damages. — Date  from  which  Estimated. — Subsequent  Injuries. 
— Eminent  Domain. — Railroads. — Damages  assessed  for  the  con- 
demnation of  a  railroad  right  of  way  are  estimated  as  of  the 
date  of  the  filing  of  the  complaint  for  condemnation,  any  sub- 
sequent damage,  apart  from  the  construction  of  the  road  ac- 
cording to  the  instrument  of  appropriation,  being  the  subject 
of  a  separate  action,    p.  210. 

2.  Words  and  PmusES. — "Stream  of  Water." — "Watercourse.** 
— Railroads. — Statutes. — ^The  phrase  "stream  of  water"  and 
word  'Vatercourse,"  as  used  in  clause  5,  $5153  Bums  1901, 
$3903  R.  S.  1881,  giving  railroad  companies  the  right  to  cross 
such  streams,  mean  substantially  the  same  thing,  and  include 
natural  streams  with  defined  banks  and  bottoms,  through  which 
water  has  immemorially  flowed  at  least  for  substantial  portions 
of  the  year.    p.  210. 

3.  Waters. — Streams. — Watercourses. — Artificial  Drains, — Rail- 
roads.— Statutes. — An  artificial  ditch  or  drain  used  to  carry  off 
surface-water  is  not  a  "stream  of  water"  nor  a  "watercourse" 

'  within  the  meaning  of  clause  5,  §5153  Bums  1901,  §3903  R.  S. 
1881,  giving  railroad  companies  the  right  to  cross  such  streams 
upon  condition  that  they  be  restored  to  their  former  state,    p.  211. 
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4.  Waters. — Surface. — Rights  of  Landowners. — Surface  owners 
may  take  any  measures  desirable  to  prevent  surface-water  from 
flowing  across  or  upon  their  lands,    p.  212. 

5.  Railroads. — Easements, — Rights  of  Way, — Surf  ace-Waters, — 
Railroad  companies,  owning  only  a  right  of  way,  may  repel 
outside  surface-water  in  any  way  they  please,    p.  212. 

6.  Damages. — Obstruction  of  Drains, — Railroads, — Eminent  Do- 
main, — ^In  the  condemnation  of  a  railroad  right  of  way,  the 
probable  damage  to  a  landowner  by  reason  of  the  company's 
obstruction  of  such  owner's  artificial  drain  crossing  such  way, 
should  be  included,    p.  212. 

7.  Raiihoads. — Instruments  of  Appropriation, — Drains, — ^An  in- 
strument of  appropriation  giving  the  company  ''the  right  to 
conduct  water  by  drains,  and  the  right  to  make  proper  drains," 
does  not  give  the  landowner  any  right  to  drain,  or  to  continue 
an  artificial  drain,  across  the  appropriated  right  of  way. 
p.  213. 

8.  Evidence.  —  Obstruction  of  Drain, — Damages, — Railroads, — 
Eminent  Domain. — In  a  proceeding  to  condemn  a  railroad  right 
of  way,  it  is  proper  to  show  the  damage  to  a  landowner 
caused  by  the  obstruction  of  his  ditch  and  consequent  backing 
of  the  waters  upon  his  land  by  the  company,  such  obstruction 
having  been  made  prior  to  the  trial,    p.  213. 

9.  Same.  —  Present  and  Prospective  Damages.  —  How  Shown. — 
Railroads, — Eminent  Domain, — The  present  and  prospective 
damages  to  a  landowner's  farm,  by  the  appropriation  of  a  rail- 
road right  of  way,  may  be  shown  by  the  results  of  the  actual 
construction,  if  tjie  road  is  built  before  the  trial  is  held,  the 
presumption  being  that  the  road  was  built  as  the  company 
intended  to  build  it  when  the  complaint  for  condemnation  was 
fUed.    p.  213. 

10.  Damages. — Obstruction  of  Drains, — Negligence, — Railroads. 
— Where  a  railroad  condemns  a  right  of  way,  including  the 
right  to  drain  same  as  it  desires,  the  contemporaneous  or  sub- 
sequent obstruction  or  destruction  of  the  landowner's  artificial 
drain  crossing  such  way,  gives  no  new  right  of  action  for 
damages,  apart  from  the  damages  consequent  upon  such  appro- 
priation,   p.  215. 

11.  Evidence. — Opinions, — Size  of  Tile  needed  for  Drains, — The 
size  of  a  tile  needed  for  the  drainage  of  a  large  tract  of  land  is 
a  proper  subject  for  expert  testimony,    p.  215. 

12.  Same. — Opinions. — Question  for  Jury, — Witnesses  will  not 
be  permitted  to  give  opinion  evidence  on  questions  which  the 
Jury  is  as  well  prepared  to  decide;,  or  upon  the  exact  questions 
the  jury  must  decide,    p.  216. 
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13.  Evidence. — Opinions, — When  Details  cannot  be  Placed  before 
Jury, — ^Where  the  details  necessary  for  an  intelligent  opinion 
cannot  be  adequately  laid  before  the  jury,  expert  evidence  of 
the  conclusion  to  be  drawn  from  such  details  is  admissible, 
p.  216. 

14  Same. — Value  of  Lands, — Elements  of. — A  witness  in  giving 
his  opinion  of  the  value  of  land  may  be  required  to  describe  the 
character  of  the  soil  and  to  state  the  crops  to  which  it  is 
adapted,    p.  217. 

15.  Damages. — Elements  of, — Misshapen  Fields, — Inconvenience 
to  Stock,  —  Fencing,  —  Fires, — Railroads, — Eminent  Domain, — 
The  cutting  of  a  landowner's  fields  into  inconvenient  shapes, 
the  obstruction  of  ways  for  stock,  the  need  for  additional  fenc- 
ing, and  increased  hazard  from  fire,  are  elements  of  damage 
in  the  appropriation  of  a  railroad  right  of  way.    p.  218. 

16.  Trial. — Refusing  to  Give  Instruction  on  Point  already  Cov- 
ered,— ^It  is  not  erroneous  to  refuse  to  give  an  instruction  on 
a  point  already  covered  by  another  instruction,    p.  218. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk,  Judge. 

Condemnation  proceeding  by  the  New  Jersey,  Indiana  & 
Illinois  Railroad  Company  against  Joseph  D.  Tutt  and 
others.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under  §1337u  Bums 
1901,  Acts  1901,  p.  590.     Affirmed. 

Meyer  &  Drummond,  for  appellant. 
Anderson,  DuShane  &  Crabill,  for  appellees. 

Hadlet,  J. — This  was  a  proceeding  by  appellant  to  con- 
demn a  right  of  way  for  a  steam  railroad  over  the  lands  of 
appellees.  Appellant  filed  an  instrument  of  appropriation 
in  the  oflSce  of  the  clerk  of  St.  Joseph  county,  on  June  18, 
1904.  On  July  9,  1904,  appraisers  were  duly  appointed  to 
assess  the  damages,  who  estimated  the  same  at  $491,  and 
filed  their  award  with  the  clerk,  July  27,  1904.  August  3, 
1904,  appellees  filed  their  exceptions  to  the  award.  Upon 
these  exceptions  the  proceedings  were  transferred  to  the  St. 
Joseph  Circuit  Court.  The  question  of  damages  raised  by 
the  exceptions  was  submitted  to  the  jury  October  17,  1904, 
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which  body  returned  a  verdict  for  $1,760.  Over  appellant's 
motion  for  a  new  trial  the  court  rendered  judgment  upon 
the  verdict,  from  which  this  appeal  was  taken. 

The  record  shows  that  the  appellees  are  the  owners  of 
four  fortyracre  tracts  of  land,  three  forties  lying  north  and 
south,  and  the  fourth  lying  immediately  west  of  the  north 
forty,  thus  giving  the  whole  tract  an  "L"  form.  Appel- 
lant's railroad  traverses  the  west  and  north  forty  near  the 
center,  in  a  somewhat  northeasterly  and  southwesterly  di- 
rection. The  Kankakee  river  lies  a  short  distance  to  the 
northwest,  and  most  of  the  appellees'  land  and  a  large 
amount  of  other  lands  adjacent  on  the  north,  east  and  south- 
east form  a  part  of  the  head-waters  of  said  river.  A  short 
time  before  the  commencement  of  these  proceedings  Mr. 
Studebaker,  the  owner  of  the  lands  abutting  on  the  Kanka- 
kee river,  dredged  a  large  ditch  eastwardly  through  his  land, 
to  the  lands  of  Mr.  Kaufman.  The  latter  in  turn,  begin- 
ning at  the  end  of  the  Studebaker  ditch,  cut  a  drain,  six 
feet  at  the  top,  five  feet  deep,  and  two  and  a  half  feet  at  the 
bottom,  eastwardly  through  his  land  to  the  southwest  comer 
of  appellees'  north  and  west  forty ;  thence  appellees  contin- 
ued it,  at  the  same  size  and  depth,  eastwardly  along  the  en- 
tire side  line  of  the  last-named  forty  acres,  and  thence 
southeasterly  across  their  other  lands  to  the  lands  of  Mr. 
Burroughs  on  the  east,  at  which  latter  place  it  received,  for 
conveyance  to  the  Kankakee  river,  a  large  body  of  water 
collected  and  brought  down  from  the  east  and  southeast 
through  a  swale.  The  waters  that  flowed  through  the  ditch 
came  wholly  from  heavy  rains  or  melting  snows  in  the 
spring  and  fall,  and  before  the  construction  of  the  ditch 
there  was  no  channel  of  any  kind  across  appellees'  land, 
and  in  times  of  heavy  rains  the  waters  would  spread  out 
over  the  marsh  and  the  grounds  of  the  plaintiff,  and  slowly 
make  their  way  to  the  Kankakee  river.  At  the  point  where 
the  railroad  embankment  crossed  the  ditch  described,  ap- 
pellant put  in  a  twenty-four-inch  tile,  claimed  by  some  of 
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the  witnesses  to  have  been  set  eighteen  inches  higher  than 
the  bottom  of  the  ditch  on  the  upper  side.  At  the  time  of 
the  trial  the  railroad  was  so  far  completed  that  the  ties 
were  being  laid  through  appellees^  land. 

During  the  trial  a  witness  was  asked  the  following  ques- 
tion :  'T)id  you  notice  whether  the  tile  was  put  in  on  a  level 
with  the  bottom  of  the  ditch?  A.  I  should  think  it  was 
about  eighteen  inches  from  the  bottom  of  the  ditch.  The 
water  is  backed  up  from  time  to  time.  It  was  when  I  was 
there." 

Appellant  moved  to  strike  out  the  following  words  of 
the  answer:  "The  water  is  backed  up  from  time  to  time. 
It  was  when  I  was  there" — upon  the  ground  that  overflow 
caused  by  backing  water  was  not  a  proper  element  of  dam- 
age in  a  condemnation  proceeding,  because  a  recovery  here 
would  bar  a  future  recovery  in  another  action  for  future 
injury  caused  thereby;  and  for  the  further  grounds  that 
the  damages  should  relate  to  the  time  of  the  filing  of  the 
instrument  of  appropriation,  and  that  the  damage  for  im- 
proper drainage  cannot  be  recovered  in  this  action  because 
such  damage  grows  out  of  negligence  in  construction.  The 
real  basis  of  many  objections  to  the  introduction  of  testi- 
mony is  rooted  in  the  fact  that  the  trial  of  the  exceptions 
to  the  award  was  so  long  delayed  in  the  circuit  court  that  the 
railroad  was  constructed  and  the  witnesses  afforded  an  op- 
portunity to  observe  the  actual — ^not  imaginary — effects  the 
construction  had  upon  the  value  of  appellees'  land.  In  the 
course  of  the  inquiry  observation  by  the  witnesses  was 
^  often  referred  to,  and  really  took  the  place  opinion  would 
have  held  if  the  trial  had  occurred  before  the  building  of 
the  railroad,  but  throughout  the  trial,  while  considerable 
latitude  was  allowed  appellees  in  referring  to  present  con- 
ditions, all  evidence  relating  to  drainage  was  clearly  limited 
to  the  act  of  appropriation,  and  as  computable  of  that  date. 

It  has  been  uniformly  held  in  this  State  that  all  damage 
for  rights  taken,  and  resulting  to  the  remaining  lands,  in 
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condemnation  proceedings,  both  present  and  pros- 

1.  pective,  which  are  the  natural  and  reasonable  inci- 
dents of  the  proposed  improvement,  assuming  that  it 

will  be  properly  and  legally  constructed  in  accordance  with 
the  instruments  of  appropriation,  must  relate  to  the  time 
of  filing  the  condemnation  complaint.  The  rule  is  that 
there  can  be  no  fresh  damage  without  a  fresh  injury.  Chi- 
cago, etc,  R.  Co.  V.  Hunter  (1891),  128  Ind.  213;  White 
V.  Chicago,  etc.,  R.  Co.  (1890),  122  Ind.  317,  7  L.  R.  A. 
257;  Sherlock  v.  Louisville,  etc.,  R.  Co.  (1888),  115  Ind. 
22;  Indiana,  etc.,  R.  Co.  v.  Allen  (1888),  113  Ind.  308, 
3  Am.  St.  650.  As  to  the  regularity  in  allowing  present 
conditions  to  be  referred  to,  in  estimating  the  damage,  we 
shall  have  occasion  to  consider  hereafter. 

The  principal  contention  between  the  parties  is  this: 
Appellant  maintains  that  the  destruction  or  impairment  of 
the  drain  described,  as  alleged,  by  building  the  rail- 
road embankment  across  it,  was  the  result  of  improper  con- 
struction, and  offered  appellees  a  new  and  additional  cause 
of  action  for  damage  that  was  not  assessable  in  the  first  in- 
stance; while,  on  the  other  hand,  appellees  contend  that, 
the  drain  being  an  artificial  channel,  prepared  for  the  col- 
lection and  conveyance  of  surface-water,  the  railroad  com- 
pany, by  its  act  of  condemnation,  acquired  the  right  to  ob- 
struct it,  and  to  prevent  the  water  that  flowed  therein  from 
crossing  its  right  of  way ;  and  that  in  assessing  the  damage 
resulting  to  the  farm,  once  for  all,  it  was  reasonable  to 
anticipate  that  the  company,  in  the  exercise  of  its  legal 
rights,  would  obstruct  the  ditch,  and,  therefore,  the  pros- 
pective loss  of  drainage  was  a  proper  element  of  damage 
to  be  considered  in  making  up  the  award. 

This  leads  to  the  inquiry  whether  the  ditch  was  such  "a 

stream  of  water,"  or  "watercourse,"  as  the  company  was 

required   to   preserve   and    "restore    to   its   former 

2.  state."    §5153  Burns  1901,  §3908  R.  S.  1881.    The 
legal  distinction  between  a  "stream  of  water"  and 
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a  ^'watercourse,"  if  any,  is  shadowy  and  unsubstantial,  and 
for  our  purpose  it  is  enough  to  say  that  if  the  drain  herein 
described  was  not  a  watercourse  it  was  surely  not  a  stream  of 
water.  Was  it  a  watercourse  within  the  meaning  of  the  law  ? 
A  "watercourse"  is  a  channel  cut  through  the  turf  by  the 

erosion  of  running  water,  with  well  defined  banks 
3.     and  bottom,  and  through  which  water  flows,  and 

has  flowed  immemorially,  not  necessarily  all  the 
time,  but  ordinarily,  and  permanently  for  substantial 
periods  of  each  year.  Weis  v.  City  of  Madison  (1881),  75 
Ind.  241,  253,  39  Am.  Rep.  135 ;  Rice  v.  City  of  Evansville 
(1886),  108  Ind.  7,  58  Am.  Rep.  22;  Board,  etc.,  v.  Wag- 
ner (1894),  138  Ind.  609;  Mitchell  v.  Bain  (1895),  142 
Ind.  604;  New  York,  etc.,  R.  Co.  v.  Speelman  (1895),  12 
Ind.  App.  372,  380;  Maxwell  v.  Shirts  (1901),  27  Ind. 
App.  529,  87  Am.  St  268.  "For  a  watercourse,"  says 
Justice  Brewer,  in  Gibbsv.  Williams  (1881),  25  Kan.  214, 
37  Am.  Rep.  241,  "there  must  be  a  channel  and  a  bed  to 
the  stream,  not  merely  lowland  or  a  depression  in  the  prai- 
rie over  which  water  flows.  It  matters  not  what  the  width 
or  depth  may  be,  a  watercourse  implies  a  distinct  channel, 
a  way  cut  and  kept  open  by  running  water." 

In  Case  v.  Hoffman  (1898),  100  Wis.  314,  72  K  W. 
390,  74  N.  W.  220,  75  K  W.  945,  44  L.  R.  A.  728,  it  is 
held  that  mere  surface  or  percolating  water  does  not  become 
a  watercourse  by  being  gathered  into  a  ditch  and  conveyed 
away ;  and  that  such  surface  currents  as  do  not  follow  a  des- 
ignated and  known  channel  are  not  governed  by  the  rules 
relating  to  watercourses.  The  same  court  further  held  that 
the  same  line  of  discharge  of  water,  in  times  of  heavy  rains 
and  melting  snows,  from  a  pond  created  by  the  natural  as- 
sembling of  surface-water,  did  not  constitute  a  watercourse, 
either  when  occupying  the  surface  or  when  artificially 
lowered.  Fryer  v.  Waa-ne  (1871),  29  Wis.  511,  515.  Be- 
yond question  it  is  the  law  of  this  State  that  an  artificial 
channel,  constructed  solely  for  expediting  surface  drain- 
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age,  and  which  is  employed  but  occasionally  and  tempora- 
rily in  collecting  and  carrying  away  storm  and  surface- 
waters,  such  waters,  only,  as  proceed  from  heavy  rains  or 
melting  snows,  is  not  a  watercourse  within  the  meaning  of 
§5153,  supra.  There  is  no  reasonable  dispute  but  that  the 
ditch  in  controversy  was  one  of  this  class.  It  was  fed  by 
no  spring  or  watercourse.  It  contained  and  carried  water 
only  in  the  wet  seasons  of  the  fall  and  spring,  and  drew  no 
part  of  its  supply  from  any  body  of  water,  except  that  which 
flowed  into  it  from  the  swale  that  conveyed  surface-water 
down  through  the  farm  of  Mr.  Burroughs  in  wet  periods. 
Under  the  unchallenged  evidence  the  ditch  in  controversy 
was  simply  a  surface-water  drain.  Being  such  it  falls 
within  the  doctrine  that  surface-water  is  a  common  enemy 
which  every  proprietor  may  fight  and  get  rid  of  as  best  he 
may.  "The  owner  of  the  property,"  says  Judge  Dillon  in 
2  Dillon,  Mun.  Corp.  (4th  ed.),  §1040,  "may  take 

4.  such  measures  as  he  deems  expedient  to  keep  sur- 
face-water off  from  him,  or  turn  it  away  from  his 

premises."  To  same  effect  see  Terre  Haute,  etc.,  B.  Co* 
V.  Stevens  (1881),  Y3  Ind.  278,  38  Am.  Rep.  139;  Taylor 
V.  FicJcas  (1878),  64  Ind.  167,  31  Am.  Rep.  114. 

Railroad  companies  have  the  same  right  as  individuals 
to  throw  up  barriers  against  the  flowage  of  surface- 

5.  water  onto  or  across  their  rights  of  way.     Clay  v. 
Pittsburgh,  etc.,  B.  Co.  (1905),  164  Ind.  439,  and 

cases  cited. 

It  follows  that  appellant  had  the  lawful  right  to  destroy " 
the  drain  by  constructing  its  embankment  across  it;  and 
in  assessing  appellees'  damage  it  was  proper  for  the 

6.  appraisers  to  assume  that  appellant  would  exercise 
its  legal  rights  in  this  respect,  and  they  were  thus 

warranted  in  considering  the  obstruction  of  the  ditch,  and 
the  consequences  to  appellees'  farm,  as  proper  elements  of 
damage. 
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The  argument  that  the  act  of  appropriation  imposed 

upon  appellant  the  duly  of  restoring  the  ditch  across  its 

right  of  way,  and  that  the  failure  to  do  it  properly 

7.  was  negligence  for  which  another  action  would  lie, 
is  unsound.     The  act  of  condemnation  provided, 

among  other  things,  that  it  "included  the  right  of  said  com- 
pany to  take  materials  (except  timber)  for  the  construction 
and  repair  of  such  road,  and  the  right  of  way  over  said 
land  sufficient  to  enable  said  company  to  repair  and  con- 
struct said  road,  and  the  right  to  conduct  water  by  drains, 
and  the  right  to  make  proper  drains/'  These  rights,  so 
appropriated,  were  for  the  benefit  of  the  appropriating  com- 
pany. The  right  to  construct  drains  was  intended  to  con- 
serve appellant's  interests  in  draining  its  right  of  way; 
not  for  the  purpose  of  enabling  appellant  to  drain  lands  for 
the  benefit  of  adjoining  proprietors. 

The  ditch  was  a  valuable  attribute,  or  part,  of  appellees' 

farm;  and,  like  a  dwelling,  a  bam,  an  orchard,  or  other 

improvement  of  value  to  the  farm  generally,  or  of 

8.  special  value  to  a  part  of  it,  was  subject  to  condem- 
nation by  appellant  for  the  construction  of  its  rail- 
road, upon  payment  of  the  damage  that  the  farm,  as  a  whole, 
would  sustain.  It  was,  therefore,  clearly  proper  for  appel- 
lees to  inquire  into  every  item  or  element  of  damage  to  their 
farm  that  accrued  as  a  natural  and  reasonable  result  of 
constructing  the  railroad  embankment  over  the  drain  in 
controversy,  both  present  and  prospective.  So  we  hold  that 
the  motion  to  strike  out  that  part  of  the  answer,  to  wit: 
"The  water  is  backed  up  from  time  to  time.  It  was 
when  I  was  there,"  was  properly  overruled. 

The  fifth  cause  of  complaint  is  that  the  court  permitted 

a  witness,  over  objection,  to  answer  the  following  question : 

"State  the  level  of  the  bottom  of  the  tile  as  com- 

9.  pared  to  the  bottom  of  the  ditch  on  the  east  side. 
A.    Well,   I   should   think   about   eighteen   inches 
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above."  The  grounds  of  objection  were  that  the  question 
called  for  a  condition  created  since  the  filing  of  the  articles 
of  appropriation,  and  the  improper  placing  of  the  tile  was 
a  matter  of  negligence  for  which  a  separate,  and  subse- 
quent, action  for  damage  would  lie. 

In  this  class  of  cases  recoverable  damages  are  the  actual 
damages  sustained  by  the  taking,  and  the  present  and  pros- 
pective damages  to  the  remaining  premises,  to  be  arrived 
at  in  the  most  practicable  and  reliable  way,  and  we 
know  no  better  way  of  ascertaining  such  damages  than 
by  observing  the  actual  effects  upon  the  premises  after  the 
construction  of  the  railroad  is  accomplished.  In  such  cases 
it  will  be  assumed  that  the  road  has  been  constructed  as 
contemplated  at  the  time  the  right  of  way  was  appropriated, 
and  that  the  present,  apparent  damage  would  have  been 
reasonably  anticipated  if  assessed  before  construction. 
Witchita,  etc.,  B.  Co.  v.  Kuhn  (1887),  38  Kan.  104,  108, 
16  Pac.  75.  A  distinguished  author  states  the  proposition 
thus :  "It  is  apparent  that,  when  a  part  of  a  tract  is  taken, 
the  damages  to  the  remainder  can  never  be  satisfactorily  es- 
timated without  knowing  how  the  works  on  the  part  taken 
are  to  be  constructed.  *  *  *  If  the  works  have  actually 
been  constructed  before  the  damages  are  assessed,  it  has 
been  held  proper  to  take  into  consideration  the  actual  con- 
dition of  the  works  as  affecting  the  damages.**  2  Lewis, 
Eminent  Domain  (2d  ed.),  §481,  citing  Union  R.,  etc.,  Co. 
V.  Moore  (1881),  80  Ind.  458,  and  many  other  cases.  The 
insistence,  that  the  inquiry  into  the  manner  of  placing  the 
tile  through  the  embankment,  and  the  extent  to  which  the 
water  was  thereby  set  back  over  the  contiguous  lands,  should 
have  been  denied,  because  it  exposed  appellant  to  being 
mulcted  in  damage,  for  an  act  that  would  not  bar  a  subse- 
quent recovery  for  negligence,  cannot  be  allowed. 

Appellant  having  condemned  the  right  to  obstruct  the 
ditch,  and  being  under  no  legal  duty  to  restore  it  to  its 
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former  state,  an  unsuccessful  effort  to  do  so,  of  itself 

10.  will  not  impose  a  liability  for  negligence;  neither 
will  such  effort,  if  voluntarily  taken,  furnish  appel- 

lant  with  any  valid  basis  to  claim  a  reduction  of  the  damage 
for  the  obstruction  of  the  ditch.  It  is,  however,  manifest 
from  the  record  that  appellant  did  receive  a  very  substantial 
benefit  for  its  effort  to  make  a  conduit  for  the  water  through 
its  embankment.  In  answer  to  an  interrogatory  the  jury 
stated  that,  without  any  provisions  being  made  for  the  ea* 
cape  of  the  surface-water  from  one  side  of  the  railroad 
to  the  other,  the  damage  to  appellees'  land  would  be  $3,000, 
and  found  by  their  verdict  that  the  total  damage  to  the  farm, 
including  the  land  taken,  was  $1,750.  The  trial  seems 
to  have  proceeded  on  the  assumption  that  the  railroad  was, 
in  all  respects,  constructed  as  contemplated  by  appellant  in 
its  act  of  appropriation,  and  what  appears  to  have  been 
the  real  controversy  on  this  point  was  whether  the  tile,  in 
size  and  in  the  position  given  it,  was  adequate  to  facilitate 
the  escape  of  the  water  so  as  to  prevent  its  being  set  back 
over  the  fields.  The  fact  is,  that  if  all  the  evidence  con- 
cerning the  tile,  which  appellant  claims  was  erroneously 
admitted,  had  been  excluded,  and  the  case  given  to  the  jury, 
with  the  right  for  them  to  anticipate  that  in  the  construction 
of  the  railroad  no  provision  would  be  made  for  the  escape 
of  the  water  across  the  railroad,  appellant  might  have  had 
greater  reason  for  complaining  of  the  verdict. 

A  witness  was  asked  to  state  whether  a  twenty-four-inch 

tile,  if  set  at  the  bottom  of  the  ditch,  would  be  sufficient 

to  pass  the  volume  of  water  that  the  ditch  would 

11.  carry  down  to  the  railroad  embankment,   and  he 
answered:     "Xo,  sir;  I  do  not  think  it  would.     I 

do  not  think  anything  short  of  a  culvert,  or  four-foot  open- 
ing, would  take  the  water  through."  Appellant  moved  to 
strike  out  the  aUvSwer  because  it  was  the  statement  of  the 
witness's  opinion  on  a  matter  of  fact  that  belonged  to  the 
jury,  and  not  to  a  witness.     The  motion  was  overruled. 
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Assuming  that  the  testimony  was  material,  we  think  the 

evidence  was  competent.     It  is  the  law  of  this  State  that  a 

witness  will  not  be  allowed  to  express  an  opinion 

12.  upon  a  subject  of  which  the  jury  is  as  well  prepared 
to  judge  as  the  witness;  or,  as  generally  expressed, 

he  will  not  be  permitted  to  give  his  opinion  upon  the  exact 
question  the  jury  are  to  decide.  Bonebrdke  v.  Board,  etc. 
(1895),  141  Ind.  62,  64;  Louisville,  etc.,  B.  Co.  v.  Donne- 
gan  (1887),  111  Ind.  179,  191;  Indiana,  etc..  Coal  Co.  v. 
Buffey  (1901),  28  Ind.  App.  108,  115 ;  Carthage  Turnpike 
Co.  V.  Andrews  (1885),  102  Ind.  138,  142,  52  Am.  Rep. 
653;  Lawson,  Expert  and  Opinion  Ev.  (2d  ed.),  pp.  507, 
509,  510.  But  as  said  in  Loshbaugh  v.  Birdsell  (1883),  90 
Ind.  466:  "Whenever  the  subject-matter  to  which  the 
testimony  relates  cannot  be  reproduced,  or  described 

13.  to  tlie  jury  precisely  as  it  appeared  to  the  witness, 
and  the  facts  upon  which  an  opinion  is  sought  are 

such  as  men  in  general  are  capable  of  understanding,  then 
the  witness  may  express  his  opinion  upon  such  facts."  To 
the  same  effect  it  is  said  in  Yost  v.  Conroy  (1S84),  92  Ind. 
464,  47  Am.  Rep.  156:  "Where  the  matter  of  which  the 
witness  speaks  is  one  which  he  cannot  describe,  or  which 
cannot  be  fairly  presented  to  the  jury  without  an  opinion, 
then  opinions  are  competent,  *  *  *  or,  where  the  con- 
clusion is  one  arising  from  an  observation  of  facts,  the 
opinions  of  witnesses  may  be  received." 

Mr.  Wigmore  argues  for  a  much  broader  rule  than  we 
have  indicated  (3  Wigmore,  Evidence,  §§1918-1926),  and 
concludes  the  subject  in  these  words:  "The  question 
must  be  asked  on  each  occasion, — Can  the  jury  be  fully 
equipped  by  the  mere  recital  of  the  data,  to  draw  infer- 
ences ? — In  other  words,  Can  all  the  data  be  exactly  repro- 
duced by  mere  testimonial  words  and  gestures  ?" 

There  is  no  claim  but  that  the  witness  was  qualified  to 
speak,  both  as  an  expert  on  the  subject  of  drainage,  and 
from  personal  observation  of  the  premises.    Facts,  in  such 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  217 

New  Jersey,  etc.,  R.  Co.  v.  Tutt— 168  Ind.  205. 

inquiries,  are  always  desirable  and  should  be  given  to  the 
jury  when  practicable,  but  when  impracticable  resort  may 
be  had  to  trustworthy  opinions,  formed  from  experience 
and  observation. 

Appellees'  land  lay  in  a  flat  and  marshy  district  The 
(extent  of  the  water-shed  that  supplied  the  ditch  was  large, 
irregular  and  unknown,  and  could  only  be  ascertained  by 
a  civil  engineer.  The  fall  of  the  water  in  its  descent  to  the 
ditch,  the  obstructions  on  the  surface  and  the  character  of 
the  soil,  were  all  matters  to  be  considered  in  determining 
the  sufficiency  of  the  twenty-four-inch  tile,  and  however 
clear  and  fortunate  the  witaess  might  have  been  in  describ- 
ing the  facts  and  conditions  it  is  not  at  all  probable  that 
the  jury  were  all  suflSciently  qualified  from  experience,  or 
observation  in  similar  affairs,  duly  to  appreciate  all  the  ma- 
terial facts  when  proved.  While,  on  the  other  hand  a  witness 
who  had  had  extended  experience  in  observing'  and  study- 
ing such  things  might,  upon  actual  view,  form  an  opinion 
that  would  reasonably  Approach  exactness.  Heick  v. 
Voight  (1887),  110  Ind.  279. 

As  a  basis  of  opinions  expressed  as  to  the  value  of  the 

land,  before  and  after,  witnesses  were  permitted,  among 

other  things,  to  describe  the  character  of  the  soil 

14.  and  to  name  the  various  crops  to  which  it  was 
adapted,  and  this  action  of  the  court  forms  six 
separate  exceptions.  Since  witnesses  are  permitted,  from 
necessity,  to  express  their  opinions  as  to  values  in  such  cases, 
it  seems  impossible  that  a  valid  reason  can  be  brought 
against  the  giving  of  the  grounds  of  such  opinions  as  a 
means  of  informing  the  jury  of  their  reasonableness.  And 
such  is  the  current  of  authority.  Dickenson  v.  Inhabitants 
of  Fitchhurg  (1859),  13  Gray  546;  Chicago,  etc.,  R.  Co. 
V.  Tovm  of  Cicero  (1895),  154  HI.  656,  39  K  E.  574; 
McClean  v.  Chicago,  etc.,  R.  Co.  (1885),  67  Iowa  568, 
25  N.  W.  782;  Missouri  Pac.  R.  Co.  v.  Dulaney  (1888), 
88  Kan.  246,  16  Pac.  343;  Sexton  v.  Inhabitants  of  North 
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Bridgewater  (1874),  116  Mass.  200;  Burt  v.  Wigglesworth 
(1875),  117  Mass.  302;  Hawkins  v.  City  of  Fall  River 
(1875),  119  Mass.  94;  2  Lewis,  Eminent  Domain  (2d  ed.), 
§435;  St.  Louis,  etc.,  B.  Co.  v.  Lyman  (1893),  57  Ark. 
512,  22  S.  W.  170;  Chicago,  etc.,  R.  Co.  v.  Kern  (1894), 
9  Ind.  App.  505. 

The  cutting  of  fields  into  inconvenient  shapes,  the  in- 
terruption of  convenient  ways  for  animals  to  pass  from  the 

farm  buildings  to  and  from  pasture  and  the  necessity 
16.     for  additional  fencing,  are  elements  of  damage,  and 

may  be  properly  inquired  into,  in  a  case  like  this. 
White  Water  Valley  R.  Co.  v.  McClure  (1868),  29  Ind. 
536;  Baltimore,  etc.,  R.  Co.  v.  Lansing  (1875),  52  Ind. 
229;  Chicago,  etc.,  R.  Co.  v.  Hunter  (1891),  128  Ind. 
213.  The  increased  hazard  from  fire  being  set  by  passing 
locomotives  is  also  a  proper  consideration  for  the  jury  in 
estimating  the  damage.  LaFayette  Plankroad  Co.  v.  New 
Albany,  etc.,  R.  Co.  (1859),  13  Ind.  90,  74  Am.  Dec.  246; 
Smnney  v.  Ft  Wayne,  etc.,  R.  Co.  (1877),  59  Ind.  205; 
LaFayette,  etc.,  R.  Co.  v.  Murdoch  (1879),  68  Ind.  137. 
Exception  is  also  taken  to  the  refusal  of  the  court  to 
give  to  the  jury  its  request  number  one,  relating  to  the 

duty  of  the  jury  in  weighing  the  opinions  expressed 
16.     by  witnesses  as  to  the  value  of  the  land,  before  and 

after.  We  perceive  no  valid  objection  to  the  in- 
struction, and  it  is  quite  evident  that  the  court's  refusal 
was  on  the  ground  that  the  same  subject-matter  was  fully 
covered  by  instruction  four,  given  of  the  court's  own  mo- 
tion, and  three,  given  upon  request  of  appellees.  Consider- 
ing the  instructions  as  a  whole,  as  is  our  duty,  we  are  of  the 
opinion  that  the  instruction  refused  was  substantially  given, 
as  above  noted,  and  that  no  reversible  error  was  committed. 
Divers  other  objections  to  the  giving  and  refusal  of  in- 
structions are  presented,  but  such  objections  have  all  been 
disposed  of  adversely  to  appellant,  by  what  has  been  said 
in  former  parts  of  this  opinion. 

We  find  no  error  in  the  record.     Judgment  affirmed. 
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Miller  v.  Pfeiffer  et  al. 

[No.  20,872.     Filed  February  27,  1907.] 

1.  Partnership. — Dissolution, — Notice, — It  is  not  necessary  for 
a  partner,  upon  dissolution  of  the  partnership,  to  g^ve  actual, 
personal  notice  to  customers,  in  order  to  escape  liability  for 
subsequent  dealings  by  the  continuing  partner,  mere*  knowledge 
of  the  dissolution,  or  the  legal  equivalent  of  such  knowledge, 
being  sufficient  notice,    p.  221. 

2.  Same.  —  Dissolution. — Notice. — Principal  and  Agent, — Notice 
to  the  general  agent  of  a  buying  partnership  of  the  dissolution 
of  the  selling  partnership  is  sufficient  notice  to  such  buying 
partnership  of  such  dissolution,     p.  222. 

3.  Same. — Subsequent  Dealings  with  Single  Partner, — Effect, — 
Where  the  plaintiffs  traded  with  a  partnership  for  a  certain 
period,  after  which  one  member  continued  such  trading  in  his 
own  name,  the  plaintiffs  are  required,  in  order  to  hold  the  for- 
mer partner  liable,  where  he  ceases  to  participate  in  the  busi- 
ness, to  make  inquiry  as  to  whether  such  partnership  still 
exists,    p.  222. 

4.  Pleading.  —  Complaint,  —  Sufficiency, — Amendment, — Appeal 
and  Error. — ^Where  the  complaint  appears  bad,  and  a  reversal 
is  ordered  upon  other  grounds,  the  Supreme  Court  may  direct 
that  the  demurrer  thereto  be  sustained  with  leave  to  amend, 
p.  222. 

From  Whitley  Circuit  Court;  Joseph  ^Y,  Adair,  Judge. 

Action  by  Christian  F.  Pfeiffer  and  others  against  Henry 
W.  Miller.  From  a  judgment  for  plaintiffs,  defendant 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Burns  1901,  Acts  1901,  p.  590.    Reversed. 

Marshall,  McNagny  &  Clugston,  for  appellant 
Andrew  A.  Adams,  for  appellees. 

GiLLETT,  J. — ^Appellees,  as  members  of  the  firm  of  0. 
F.  Pfeiffer  &  Sons,  live  stock  commission  dealers,  doing 
business  at  East  Buffalo,  N"ew  York,  sought  to  charge  ap- 
pellant, as  a  partner  of  the  alleged  firm  of  II.  W.  Miller 
&  Son,  for  a  balance  due  on  account  of  a  $5,000  draft  sent 
by  appellees  to  said  alleged  firm. 
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It  appears  from  the  evidence  that  in  January,  1903, 
appellant  and  his  son,  Orb  L.  Miller  (since  deceased), 
opened  a  correspondence  with  appellees  relative  to  the  sale 
of  live  stock.  The  letter  by  which  said  correspondence  was 
initiated  was  signed  "H.  W.  Miller  &  Son,"  and  was  writ- 
ten on  a  letter-head  which  bore  the  superscription,  "H.  W. 
Miller  &  Son,  Dealers  and  Shippers  of  Live  Stock.  Colum- 
bia City,  Indiana."  Appellant  was  a  farmer,  but  had  for 
many  years  been  a  shipper  of  live  stock  to  eastern  markets. 
His  son,  according  to  the  testimony,  was  aiding  in  the  pros- 
ecution of  the  latter  business,  but  it  can  scarcely  be  claimed 
from  the  evidence  that  there  was  a  partnership  in  fact  be- 
tween them.  The  son,  however,  had  procured  some  station- 
ery with  the  superscription  aforesaid  on  it,  and  appellant 
acquiesced  in  the  use  of  such  stationery  in  his  business 
correspondence.  Between  January  and  May,  1903,  ap- 
pellant made  a  number  of  shipments  of  live  stock  to  ap- 
pellees, and,  without  particularizing,  it  may  be  said  that 
during  said  time  he  permitted  himself  to  be  held  out  to 
appellees  as  a  partner  of  his  son,  conducting  business  under 
the  name  of  II.  W.  Miller  &  Son.  During  the  latter  month, 
however.  Orb  L.  Miller  purchased  a  meat  market  in  Co- 
lumbia City,  and  about  that  time  he  procured  letter-heads 
having  thereon  the  superscription,  "O.  L.  Miller,  Shipper 
of  all  Kinds  of  Live  Stock  and  Dealer  in  Presh  and  Salt 
Meat.  Columbia  City,  Indiana."  There  is  some  dispute 
as  to  whether  appellant  took  any  part  in  the  business  sub- 
sequently, but  there  was  uncontradicted  evidence  that  Orb 
L.  Miller  afterwards  made  twenty-three  shipments  to  ap- 
pellees in  his  own  name.  All  of  his  telegrams  and  letters 
sent  to  them  thereafter,  at  least  so  far  as  they  were  produced 
upon  the  trial,  were  sent  over  his  own  signature,  and  the 
letters  were  upon  his  individual  letter-heads.  Appellees 
uniformly  made  their  drafts  payable  to  H.  W.  Miller  & 
Son,  but  after  May,  1903,  such  drafts  were  indorsed  by 
Orb  L.  Miller,  and  the  proceeds  thereof  were  passed  to  his 
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account  at  the  bank.  In  January,  1903,  appellees  opened 
an  account  with  H.  W.  Miller  &  Son,  and  the  account  was 
carried  in  this  manner  throughout.  Their  books,  however, 
show  that  in  a  large  number  of  instances,  after  May,  1903, 
shipments  were  made  in  the  name  of  Orb  L.  Miller.  Ap 
pellees  claim  that  they  thus  separated  the  business  pursuant 
to  the  direction  of  the  younger  Miller.  There  was  evidence 
that  in  the  fall  of  1903,  appellees'  agent,  Vaughn,  who 
seems  to  have  had  a  very  general  authority  from  them, 
particularly  in  the  sale  and  purchase  of  live  stock,  was  in- 
formed by  Orb  L.  Miller  that  his  father  was  no  longer 
buying  with  hiin.  The  draft  which  gave  rise  to  this  contrp- 
versy  was  sent  out  on  January  16,  1904,  pursuant  to  a 
telegraphic  request  from  Orb  L.  Miller  for  an  advancement, 
and,  while  the  draft  was  sent  in  the  name  of  H.  W.  Miller 
&  Son,  it  was  in  fact  indorsed  by  a  bookkeeper  of  Orb  L. 
Miller,  and  he  received  the  proceeds. 

In  charging  the  jury,  the  court,  over  the  exception  of 
appellant,  gave  the  following  instruction:     "The  general 

ground  of  liability  of  a  person  as  partner,  who  is 
1.     not  so  in  fact,  is  that  he  has  held  himself  out  as 

such  partner  to  the  world,  or  permitted  others  to 
do  so,  and  that  by  reason  thereof  he  is  estopped  from  deny- 
ing that  he  is  a  partner,  as  against  persons  who  have  in  good 
faith  dealt  with  the  firm  or  with  the  person  so  held  out 
as  a  member  of  it  The  only  rule  recognized  by  the  law 
is  an  absolute  requirement  that  the  retiring  partner  shall 
give  proper  notice  of  his  withdrawal,  and,  failing  to  do  so 
from  whatever  cause,  must  suffer  the  consequence ;  and  this 
notice  as  contemplated  by  the  law  is  not  such  inferences 
as  might  arise,  by  one  ceasing  to  hold  himself  as  a  partner, 
but  by  giving  affirmative  notice  of  the  dissolution  or  his 
withdrawal  from  the  membership  of  the  firm.  And  in 
case  of  persons  having  former  dealings  in  good  faith  with 
the  firm,  the  notice  to  such  persons  must  be  actual,  personal 
notice." 


Digiti 


zed  by  Google 


222  SUPREME  COURT  OF  INDIANA, 

Miller  v.  Pfeiffer— 168  Ind.  219. 

Counsel  for  appellees  seeks  to  justify  the  foregoing  in- 
struction by  a  reference  to  certain  decisions  of  this  court,  in 
which  it  was  indicated  that,  as  against  former  customers 
of  a  firm,  it  is  the  duty  of  a  retiring  member  to  give  actual 
notice  of  the  dissolution.  It  will,  however,  upon  reflection, 
at  once  be  perceived  that  the  law  does  not  require  a  man  to 
do  a  vain  and  useless  thing,  and  that  if  a  customer  has 
knowledge  of  the  dissolution,  or  the  legal  equivalent  of  such 
knowledge,  he  is  in  no  position  to  complain  that  he  did 
not  receive  formal  notice.  Barfoot  v.  Goodall  (1811),  8 
Camp.  146;  Hart  v.  Alexander  (1837),  2  M.  &  W.  483; 
Holtgreve  v.  ^Y^nther  (1877),  85  111.  470;  Tow^  v.  Tib- 
bitts  (1873),  32  Wis.  79;  Ach  <&  Co.  v.  Barnes  &  Co. 
(1899),  107  Ky.  219,  53  S.  W.  293.  Notice  to  Vaughn, 
in  the  course  of  his  employment,  was  equivalent 

2.  to  actual  notice  to  appellees.  Webb  v.  JoKn  Hancock, 
etc.,  Ins.  Co.  (1904),  162  Ind.  616,  66  L.  R  A. 
632;  Field  v.  Campbell  (1905),  164  Ind.  389,  108 

Am.  St.  301]  Ach  £  Co.  v.  Barnes  &  Co.,  supra.    The  instruo- 

tion  was  therefore  erroneous.    So  far  from  its  being  proper 

for  the  court  to  instruct  as  it  did,  we  are  of  opinion  that 

had  there  been  no  evidence  of  any  participation  by 

3.  appellant  in  the  business  or  its  affairs  after  May, 
1903,  the  court  should  rather,  since  what  is  notice 

is  a  question  of  law,  have  instructed  that  the  circumstances 
were  such  as  to  require  appellees  to  apply  to  appellant  to 
ascertain  whether  a  partnership  still  existed.  Barfoot  v. 
Ooodall,  supra;  Young  v.  Tibbetts,  supra. 

A  question  is  raised  as  to  the  sufficiency  of  the  complaint, 

but,  as  the  points  involved  do  not  go  to  the  merits,  and 

as  it  appears  to  us  wholly  improbable  that  appellees* 

4.  counsel  will  care  to  experiment  with  so  doubtful 
a  pleading,  we  think  it  best,  in  connection  with  a 

reversal  of  the  judgment  and  the  ordering  of  a  new  trial,  to 
direct,  although  without  prejudice  to  appellees,  that  the  de- 
murrer to  their  complaint  be  sustained,  with  leave  to  amend. 
It  is  so  ordered. 
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Ft.  Wayne  Iron  &  Steel  Company  v.  Pabsell. 


168 
ri66 


^ 


[No.  20^46.    Filed  December  14,  1906.    Rehearing  denied  Feb- 
ruary 27,  1907.1  m 

171 

1.  PuBADiNG.  —  Complaint.  —  Master  and  Servant — Employers* 
LtabUity  AcU — A  complaint  showing  that  the  servant  was  in- 
jured while  acting  under  the  orders  of  the  master's  foreman, 
but  which  fails  to  show  that  it  was  such  foreman's  negligence 
which  caused  the  injury,  does  not  state  a  cause  of  action  under 
subdivision  2  of  section  1  of  the  employers'  liabilty  act  (17083 
Bums  1901,  Acts  1893,  p.  294).    p.  227. 

2.  SAM£.  —  Complaint. — Master  and  Servant — Employers*  Lia- 
bility Act — ^A  complaint  by  the  servant  against  the  master  for 
injuries  received  because  of  the  negligence  of  a  person  perform- 
ing the  master's  duty  must  show  that  such  person's  nei^igence 
occurred  while  in  the  performance  of  the  master's  duty.    p.  227. 

3.  M^iSTER  AND  Servant. — Employers'  Liability  Act — Vice-Prin- 
cipals.— The  latter  part  of  subdivision  four  of  S7083  Bums 
1901,  Acts  1893,  p.  294,  {1,  does  not  increase  the  class  of  vice- 
principals  existing  at  the  common  law,  and  limits  the  right  of 
recovery  on  account  of  a  vice-principal's  negligence  to  persons 
Injured  obeying  the  orders  of  a  superior  with  authority  to  di- 
rect,   p.  227. 

4.  Pleading.  —  Complaint. — Statutory  Cause. — Employers*  Lia- 
bility Act.^-A  complaint  for  negligence  under  subdivision  4 
of  section  1  of  the  employers'  liability  act  ((17083  Burns  1901, 
Acts  1893,  p.  294)  must  show  that  tiie  plaintiff  clearly  comes 
within  the  provisions  thereof,    p.  227. 

5.  Same.  —  Complaint  —  Negative  Pregnant.  —  Negligence. — A 
complaint  alleging  that  the  master  '^did  not  provide  means  by 
which  the  entrance  of  steam  and  hot  water  into  the  boiler 
could  be  securely  excluded,"  implies  that  some  means  were 
supplied,  and  the  complaint  should  show  wherein  the  means 
used  were  defective,    p.  228. 

6.  Same.  —  Complaint. — Negligence. — Master  and  Servant — No- 
tice of  Defects. — A  complaint  by  the  servant  showing  that  the 
master  ordered  him  to  enter  a  boiler,  connected  with  two  other 
boilers,  to  do  certain  work  without  notifying  him  ''of  the  danger 
to  be  incurred  by  the  sudden  entrance  of  steam  and  hot  water 
while  he  was  therein,"  is  bad,  since  it  fails  to  show  the  need  or 
useful  purpose  of  such  notice,  and  fails  to  show  that  either 
steam  or  hot  water  was  in  the  connecting  boilers  when  he  en- 
tered,   p.  228. 


168         223' 
170  111 
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7.  Pleading. — Complaint. — Master  and  Servant. — Defective  Ways 
and  Works. — ^A  complaint  by  the  servant  showing  that  the 
master  made  "no  effort  to  shut  off  and  exclude  the  steam  and 
hot  water  from  the  boiler''  in  which  the  servant  was  working,  is 
bad,  since  it  implies  that  some  provision  was  made  for  shutting 
off  such  steam  and  water,  and  fails  to  show  the  acts  of  negli- 
gence in  failing  to  use  the  means  provided,    p.  229. 

8.  Same.  —  Complaint. — Negligence. — Fellow  Servants. — A  com- 
plaint showing  that  t}^e  master  ordered  the  servant  to  work  in 
a  boiler,  and  that  while  working  therein  a  fellow  servant  neg- 
ligently caused  hot  water  and  steam  to  be  forced  through  a 
pipe  into  such  boiler,  thereby  scalding  such  servant,  is  bad, 
since  the  master  is  not  liable  for  the  negligence  of  such  fellow 
servant,    p.  229. 

9.  Master  and  Servant. — Works,  Ways  and  Machinery. — FeU 
low  Servants. — It  is  the  duty  of  the  master  to  furnish  reason- 
ably safe  ways,  works  and  machinery  for  the  servant;  and  the 
negligent  use  of  same  by  a  fellow  servant  does  not  create  a 
further  liability,    p.  230. 

From  Dekalb  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  James  R.  Parsell  against  the  Pt  Wayne  Iron 
&  Steel  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $2,500,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901,  p. 
590.    Reversed. 

Elmer  E.  Stevenson  and  Zollars  &  Zollars,  for  appel- 
lant. 

Chapin  &  Denny,  T.  R.  Marshall  and  D.  M.  Link,  for 
appellee. 

MoNTGOMEEY,  C.  J. — Appellee  commenced  this  action 
to  recover  damages  for  a  personal  injury  alleged  to  have 
been  negligently  inflicted  upon  him  while  in  appellant's 
employ. 

The  complaint,  omitting  the  formal  parts,  was  as  fol- 
lows: "That  on  March  15,  1904,  the  plaintiff  was  in  the 
employ  of  the  defendant  as  a  laborer  at  its  plant  aforesaid 
in  loading  cars  for  the  defendant;  that  defendant  had  as 
a  part  of  its  plant  three  large  upright  steam  boilers  which 
it  used  in  its  business,  and  each  of  which,  near  its  lower 
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end,  was  connected  with  an  upright  pipe  extending  down 
below  the  boiler  and  connecting  with  a  horizontal  mud  pipe 
through  which,  by  means  of  steam  in  the  boiler,  the  mud 
and  sediment  in  the  boiler  could  be  forced  out  down 
through  the  upright  connecting  pipe  into  the  mud  pipe  and 
the  boiler  thereby  cleansed;  that  in  each  of  the  upright 
connecting  pipes  aforesaid  means  should  have  been  pro- 
vided by  which  all  communication  of  the  interior  of  the 
boiler  with  the  mud  pipe  could  have  been  securely  closed ; 
that  at  the  lower  end  thereof  each  boiler  was  provided  with 
a  manhole  and  cover,  through  which  manhole  a  person 
could  enter  the  boiler.  And  plaintiff  further  says  that  on 
the  day  aforesaid  Harry  Green,  a  master  medianic  and  . 
superintendent  of  the  defendant,  in  charge  of  said  plant 
and  the  boilers  aforesaid,  ordered  the  plaintiff  to  leave  his 
work  of  loading  the  cars  and  to  enter  through  the  manhole 
into  one  of  said  boilers  and  scrape  out  the  sediment  and 
scales  therein,  which  remained  after  the  boiler  had  been 
blown  out;  that  said  Green  had  the  authority,  then  and 
there  acting  for  and  in  the  place  of  the  defendant,  to  direct 
the  plaintiff  to  perform  such  service,  and  which  it  was  his 
duty  to  obey.  And  plaintiff  further  says  that,  in  obedience 
to  said  order,  he  entered  the  boiler  through  the  manhole 
and  proceeded  to  perform  such  service,  without  knowledge 
of  the  hazard  thereof.  He  further  says  it  was  the  duty  of 
defendant,  while  he  was  in  the  same,  to  close  and  keep 
securely  closed  all  communication  of  the  other  boilers  with 
the  boiler  in  which  he  was  at  work,  and  to  protect  him  from 
danger,  but,  instead  of  so  doing,  and  while  he  was  at  work 
therein,  the  defendant,  by  its  oflScers  and  employes,  care- 
lessly and  negligently,  without  any  notice  to  plaintiff, 
forced  the  hot  water  and  steam  out  of  one  of  the  boilers 
into  the  mud  pipe  below,  without  keeping  the  connecting 
pipe  of  the  boiler  in  which  plaintiff  was  working  securely 
closed,  with  such  force  and  in  such  quantities  that  said  hot 
water  and  steam  entered  through  the  upright  pipe  into  the 
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boiler  in  which  plaintiff  was  at  work,  and  before  he  could 
escape  he  was  dangerously  and  severely  scalded  and  burned, 
by  reason  of  which  he  became  wounded,  sick  and  sore,  and 
suffered  and  still  suffers  great  pain  therefrom,  and  has  been 
wholly  disabled  from  the  time  of  receiving  said  injury  to 
the  present  from  performing  any  labor  whatever,  and  he 
was  confined  to  his  bed  for  over  three  months.  And  he 
further  says  that  some  of  his  wounds  do  not  heal,  and  that 
one  arm  and  one  hand  are  crippled,  and  that  he  will 
never  again  regain  the  free  use  thereof;  that  the  scars  of 
the  wounds  which  he  so  received  disfigure  his  person  and 
are  tender  and  subject  him  to  annoyance  and  discomfort. 
He  further  says  that  he  was  obliged  to  employ  and  did 
employ  a  surgeon  and  nurses  to  attend  him  while  confined 
to  his  bed  and  room,  and  that  he  has  incurred  great  expense 
by  reason  thereof.  And  plaintiff  avers  that  defendant  was 
further  careless  and  negligent  in  this,  to  wit:  That  it  did 
not  provide  means  by  which  the  entrance  of  steam  and  hot 
water  into  the  boiler  while  plaintiff  was  at  work  therein 
could  be  securely  excluded,  which  defect  was  not  obvious 
or  known  to  plaintiff,  but  which  was  known,  or  should  have 
been  known,  by  defendant ;  that  it  failed  to  notify  plaintiff 
before  he  entered  said  boiler  of  the  danger  to  be  incurred 
by  the  sudden  entrance  of  steam  and  hot  water  while  he 
was  therein;  that  it  did  not  endeavor  to  shut  off  and  ex- 
clude the  steam  and  hot  water  from  said  boiler  while  plain- 
tiff was  therein;  that  it  failed  to  give  plaintiff  any  notice 
of  its  purpose  to  turn  the  hot  water  and  steam  into  the 
mud  pipe.  Plaintiff  says  that  he  never  before  had  been 
employed  in  such  service  and  was  wholly  unaware  of  any 
danger  in  performing  the  same,  and  trusted  and  relied 
upon  the  defendant  to  protect  him  while  discharging  his 
duty,  and  that  his  said  injuries  were  occasioned  by  the 
sole  negligence  aforesaid  of  defendant  and  its  ofiicers,  and 
that  he  has  been  damaged  in  the  premises  in  the  sum  of 
$5,000,  for  which  he  demands  judgment" 
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Appellant's  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  contain  facts  suflScient  to  constitute  a  cause 
of  action,  was  overruled,  and  this  ruling  is  the  first  alleged 
error  assigned. 

The  allegation  is  made  that  appellee  was  at  work  at  the 

time  of  receiving  his  injury  in  obedience  to  the  order  of 

Harry  Green,  duly  authorized  in  that  behalf,  and 

1.  which  order  it  was  his  duty  to  obey,  but  it  is  not 
charged  that  his  injury  was  caused  by  the  negli- 
gence of  said  Green,  and  it  is  therefore  clear  that  no  cause 
of  action  is  stated  under  the  second  subdivision  of  section 
one  of  the  employers'  liability  act  Acts  1893,  p.  294, 
§7083  Bums  1901.  And  see  Louisville,  etc.,  R.  Co.  v.  Wag- 
ner (1899),  153  Ind.  420;  Whitcomb  v.  Standard  Oil  Co. 
(1899),  153  Ind.  513;  Muncie  Pulp  Co.  v.  Davis  (1904), 
162  Ind.  558. 

It  is  not  expressly  charged  or  otherwise  shown  that  the 

wrongful  negligence  was  that  of  any  person  at  the  time 

acting  in  the  place  and  performing  the  duty  of  the 

2.  master,  and  it  is  accordingly  manifest  that  the  com- 
plaint cannot  be  upheld  imder  the  latter  part  of  the 

fourth  subdivision  of  section  one  of  said  act.     This  part 

of  the  fourth  subdivision  does  not  increase  the  class  of 

vice-principals  existing  at  common  law,  and  at  the 

3.  same  time  limits  a  right  of  recovery  thereunder, 
on  account  of  the  negligence  of  a  vice-principal,  to 

persons  injured  while  obeying  and  conforming  to  the  order 

of  some  superior  having  authority  to  direct.     Thacker  v. 

Chicago,  etc.,  R.  Co.  (1902),  159  Ind.  82,  59  L.  R.  A. 

792.    It  is  a  well-settled  rule,  however,  that  a  party 

4.  seeking  to  avail  himself  of  a  statutory  action  must, 
by  proper  averments,  bring  himself  clearly  within 

its  provisions.  Hodges  v.  Standard  Wheel  Co.  (1899),  152 
Ind.  680;  Indianapolis,  etc..  Transit  Co.  v.  Foreman 
(1904),  162  Ind.  85,  96,  102  Am.  St  185;  Chicago,  etc.. 
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B.  Co.  V.  Barnes  (1905),  164  Ind.  143.  It  follows  that 
this  must  be  treated  as  an  action  at  common  law,  and  the 
suiBciency  of  the  complaint  determined  upon  that  theory. 
It  is  apparent  that  the  pleader  had  no  clearly  defined 
theory  in  his  own  mind  when  drafting  the  complaint. 
After  having  stated  the  negligence  seemingly  relied  upon 
as  a  basis  for  the  action,  the  following  paragraphs  were 
.  added,  connected  as  shown :  "And  plaintiff  avers  that  de- 
fendant was  further  careless  and  negligent  in  this,  to  wit: 
That  it  did  not  provide  means  by  which  the  entrance  of 
steam  and  hot  water  into  the  boiler  while  plaintiff  was  at 
work  therein  could  be  securely  excluded,  which  defect  was 
not  obvious  nor  known  to  plaintiff,  but  which  was  known, 
or  should  have  been  known,  by  defendant ;  that  it  failed  to 
notify  the  plaintiff  before  he  entered  said  boiler  of  the 
danger  to  be  incurred  by  the  sudden  entrance  of  steam  and 
hot  water  while  he  was  therein;  that  it  did  not  endeavor 
to  shut  off  or  exclude  the  steam  and  hot  water  from  said 
boiler  while  plaintiff  was  therein;  that  it  failed  to  give 
plaintiff  any  notice  of  its  purpose  to  turn  the  hot  water 
and  steam  into  the  mud  pipe.'' 

These  averments  added  nothing  to  the  strength  of  the 

complaint.     The  first  clause  charges  that  appellant  did 

not  provide  means  by  which  the  entrance  of  steam 

5.  and  hot  water  into  the  boiler  could  be  securely  ex- 
cluded.    This  is  an  implied  admission  that  some 

means  for  the  purpose  were  supplied,  but  no  attempt  is 
made  to  state  in  what  respect  they  were  defective  or  inade- 
quate. 

It  is  next  averred  that  plaintiff  was  not  notified  of  the 

danger  from  the  sudden  entrance  of  steam  and  hot  water 

into  the  boiler  in  which  he  was  working.    No  facts 

6.  are  averred  showing  the  necessity  of  such  notice, 
or  what  useful  purpose  would  have  been  thereby 

subserved.    It  is  not  alleged  that  either  of  the  other  boilers 
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contained  steam  or  hot  water  at  the  time  appellee  entered 
the  empty  boiler,  or  that  they  would  probably  be  in  use 
while  he  was  engaged  at  such  work. 

It  is  further  averred  that  no  effort  was  made  to  shut  off 

and  exclude  the  steam  and  hot  water  from  the  boiler  in 

which  appellee  was  working.     This  statement  con- 

7.  firms  the  implied  admission  that  provision  of  some 
character  was  made  for  excluding  steam  and  hot 

water  from  this  boiler,  which,  if  properly  used,  might  have 
proved  effectual.  In  short,  we  are  unable  to  say  from  the 
uncertain  and  confused  allegations  of  the  complaint  that 
there  was  a  defect  in  the  construction  or  maintenance  of 
the  apparatus  connected  with  the  boiler  which  made  the 
place  in  which  appellee  was  set  to  work  inherently  danger- 
ous. Neither  are  facts  pleaded  to  show  that  appellee  was 
set  to  work  amidst  such  surroundings  and  conditions  as 
to  expose  him  to  an  unknown  danger  without  proper  pre* 
caution  for  his  safety. 

Heading  the  subsequent  allegations  in  connection  with 
the  primary  charge  of  negligence,  and  the  complaint  al- 
leges, in  substance,  that  while  appellee  was  working 

8.  in  obedience  to  orders  from  one  having  authority 
to  direct  him,  and  therefore  in  the  line  of  his  duty, 

some  oflScer  or  employe  of  appellant's,  without  warning  and 
without  having  securely  closed  the  valve  in  the  connecting 
pipe,  carelessly  and  negligently  caused  the  hot  water  and 
steam  from  one  of  the  other  boilers  to  be  forced  through 
the  mud  pipe  and  into  the  boiler  in  which  appellee  was  at 
work,  in  such  quantities  as  to  bum  and  scald  his  person. 
No  special  peril  in  being  at  work  in  the  empty  boiler 
described  is  disclosed,  but  the  danger  arose  from  the  negli- 
gence of  some  one  in  failing  to  close,  or  in  opening,  the 
shut-off  valve  in  the  connecting  pipe,  or,  under  the  circum- 
stances, in  negligently  suffering  steam  and  hot  water  to  be 
emitted  from  one  of  the  other  boilers,  without  first  ascer- 
taining that  the  valve  in  this  connecting  pipe  was  closed. 
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The  conclusion  is  unavoidable  that  the  proximate  negli- 
gence to  which  the  injury  must  be  attributed  was  that  of 
some  employe  performing  service  about  the  foundry  for 
the  common  master.  And  this  negligence  consisted  in  a 
failure  to  use,  or  in  the  improper  use  of,  appliances  fur- 
nished by  the  master,  and,  so  far  as  shown,  reasonably  safe 
and  suitable  for  the  purpose  for  which  they  were  designed. 
The  master  must  supply  reasonably  safe  and  suit- 
9.  able  appliances  and  instrumentalities  for  the  per- 
formance of  his  work,  and  thereafter  must  exercise 
care  to  keep  the  same  in  reasonably  safe  condition,  and, 
having  performed  these  duties,  he  cannot  be  held  responsi- 
ble for  an  accident  which  results  from  the  negligence  of  a 
servant  in  failing  to  make  proper  use  of  such  appliances 
and  instrumentalities  in  the  performance  of  the  work  to 
be  done.  Dill  v.  Marmon  (1905),  164  Ind.  507,  69  L.  R. 
A.  163;  Southern  Ind.  R.  Co.  v.  Harrell  (1904),  161  Ind. 
689,  63  L.  R.  A.  460;  Southern  Ind.  B.  Co.  v.  Martin 
(1903),  160  Ind.  280;  Kemer  v.  Baltimore,  etc.,  B.  Co. 
(1897),  149  Ind.  21 ;  Neutz  v.  Jackson  HiU  Coal,  etc.,  Co. 
(1894),  139  Ind.  411;  New  Pittsburgh  Coal,  etc.,  Co.  v. 
Peterson  (1894),  136  Ind.  398,  43  Am.  St  327. 

The  complaint,  as  we  construe  it,  fails  to  state  a  cause 
of  action,  and  appellant's  demurrer  for  want  of  facts 
should  have  been  sustained. 

The  judgment  is  reversed,  with  instructions  to  sustain 
appellant's  demurrer  to  the  complaint. 


Miller  v.  Town  of  Syracuse. 

I68_fi03|  [j^^  20,797.    Filed  February  28,  1907.] 

lel     J03    !•    Nuisances.  —  What  are.  —  Ordinances  Defining.  —  Municipal 

Corporations. — Municipal  corporations,  under  §4357  Bums  1901, 

§3333  R.  S.  1881,  giving  the  boards  of  trustees  of  incorporated 
towns  the  power  to  declare  what  shall  constitute  nuisances 
therein,  and  power  to  abate  the  same,  cannot  declare  that  to  be 
a  nuisance  which  by  nature  is  not  and  cannot  become  one. 
p.  232. 
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2,  Nuisances. — What  are,  at  Common  Law, — ^At  the  common  law 
anything  offensive  to  the  sight,  smell  or  hearing,  erected  or  car- 
ried on  in  or  near  a  public  place,  to  the  annoyance  of  persons 
having  the  right  to  use  such  public  place,  is  a  nuisance,    p.  232. 

8.  Same. — Ordinances  Defining. — Doubtful  Cases. — Under  a  gen- 
eral granti  to  a  municipal  corporation  to  define  what  are 
nuisances,  it  may  include  nuisances  per  se  and  also  things  which 
may  be  nuisances  but  about  which  honest  differences  of  opinion 
may  be  held.    p.  233. 

4.  Same. — Hogs. — Ordinances. — Sufficiency^ — ^A  town  ordinance 
prohibiting  the  keeping  of  hogs  in  a  pen  within  the  town  or 
within  200  feet  of  an  alley  or  street  therein,  sufficiently  shows 
that  such  keeping  was  denounced  as  a  nuisance,  though  it  did 
not  in  terms  so  state,  the  purpose  thereof  being  apparent. 
p.  233. 

5.  Police  Power.  —  Delegation  of.  —  Towns.  —  Ordinances. — 
Health. — The  exercise  of  the  police  power,  which  may  be  del- 
egated to  towns,  rests,  except  as  limited  by  the  Constitution, 
with  the  legislature,  and  its  action  therein  may  not  be  controlled 
by  the  courts,    p.  233. 

€•  Same. — Ordinxinces. — Health. — Hogs^^An  ordinance  prohibit- 
ing the  keeping  of  hogs  in  a  pen  within  a  town  when  within  200 
feet  of  a  street  or  alley  thereof,  is  an  exercise  of  the  police 
power  in  relation  to  the  public  health,    p.  234. 

7.  Same.  —  Health.  —  Ordinances.  —  Reasonableness.  —  A  town 
health  ordinance  authorized  by  the  legislature  as  within  the 
police  power,  and  not  prohibited  by  the  Constitution,  cannot  be 
assailed  on  the  ground  that  it  is  unreasonable,    p.  234. 

8.  Same. — General  Grant  of,  to  Towns. — Ordinances. — Validity. 
— ^Where  the  legislature  delegates,  in  general  terms,  the  exer- 
cise of  its  police  power  to  towns,  their  ordinances  exercising 
such  power  should  not  be  declared  invalid  unless  plainly  in  vio- 
lation of  some  constitutional  right,    p.  234. 

9.  Same. — Hogs. — Ordinances. — Municipal  Corporations. — Towns 
may  by  ordinance,  imder  §4357  Bums  1901,  §3333  R.  S.  1881, 
prevent  the  keeping  of  hogs  within  their  limits  when  within  200 
feet  of  their  streets  and  alleys,    p.  235. 

From  Kosciusko  Circuit  Court;  L.  W.  Bayse,  Judge. 

Prosecution  by  the  Town  of  Syracuse  against  Lewis 
Miller.  From  a  judgment  of  conviction,  defendant  ap- 
peals*   Affirmed. 
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A.  L.  Cornelius,  for  appellant. 

John  A,  Sloome,  for  appellee. 

Montgomery,  C.  J. — Appellant  was  convicted  of  vio- 
lating an  ordinance  of  the  town  of  Syracuse,  which  pro- 
hibited the  keeping  of  hogs  in  a  pen  within  the  corporate 
limits  when  within  two  hundred  feet  of  a  street  or  alley  of 
the  toT\Ti. 

The  only  error  assigned  is  the  overruling  of  appellant's 
demurrer  to  the  amended  complaint. 

The  sufficiency  of  the  complaint  is  attacked  upon  the 
ground  that  the  provisions  of  the  ordinance  upon  which 
it  is  based  are  too  broad  and  sweeping  to  be  a  valid  exer-  ' 
cise  of  the  police  power. 

Section  4357  Bums  1901,  §3333  R  S.  1881,  confers 

upon  the  board  of  trustees  of  an  incorporated  town  the 

power  "to  declare  what  shall  constitute  a  nuisance, 

1.  and  to  prevent,  abate  and  remove  the  same,  and 
take  such  other  measures  for  the  preservation  of  the 

public  health  as  they  shall  deem  necessary."  It  was  in 
pursuance  of  this  authority,  we  assume,  that  the  ordinance 
in  question  was  enacted.  It  is  well  settled  that  a  munici- 
pality cannot,  under  this  general  warrant,  declare  that  to 
be  a  nuisance  which,  from  its  evident  nature,  situation  and 
surroundings,  is  not,  and  cannot  in  fact  become,  a  nuisance. 
City  of  Evansville  v.  Miller  (1897),  146  Ind.  613,  38  L. 
R.  A.  161,  and  cases  cited. 

Many  things,  however,  from  their  nature,  the  condition 

in  which  they  may  be  maintained,  and  their  proximity  to 

public  places,  may  become  nuisances,  and  in  dealing 

2.  with  such  things  the  municipality  is  clothed  with 
a  large  discretion.     Anything  offensive  to  the  sight, 

smell,  or  hearing,  erected  or  carried  on  in  or  near  a  public/^ 
place  where  the  people  dwell  or  pass,  or  have  the  right  to 
pass,  to  their  annoyance,  is  a  nuisance  at  common  law. 
Hachney  v.  State  (1856),  8  Ind.  494;  Haggart  v.  Stehlin 
(1894),  137  Ind.  43,  22  L.  R.  A.  579. 
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The  supreme  court  of  Illinois  has  held  that,  under  a 

power  in  terms  quite  similar  to  the  provision  just  quoted, 

the  governing  body  of  a  municipal  corporation  in 

3.  that  state  is  authorized  to  denounce  conclusively  as 
a  nuisance  those  things  which  are  nuisances  per  se, 

and  also  those  which  in  their  nature  may  be  nuisances,  but 
as  to  which  there  may  be  honest  differences  of  opinion  in 
impartial  minds,  Laugel  v.  Bushnell  (1902),  197  111.  20, 
63  X.  E.  1086,  58  L.  R.  A.  266.  See,  also,  Baumgartner 
V.  Hasty  (1885),  100  Ind.  575,  578,  50  Am.  Rep.  830. 

The  ordinance  under  consideration  does  not  recite  or 

declare  what  object  or  reasons  there  are  for  its  passage,  or 

in  terms  denounce  as  a  nuisance  the  keeping  of  hogs 

4.  in  a  pen  within  the  prohibited  limits,  but  its  silence 
and  omission  in  these  respects  in  nowise  affect  the 

validity  of  the  ordinance.  The  objects  of  any  particular 
enactment  are  generally  obvious,  and  the  reasons  for  its 
passage  are  usually  found  in  existing  conditions,  and  the 
adaptability  of  the  act  to  secure  the  manifest  purpose  of 
the  legislation.  It  is  accordingly  sufficient  that  the  statute 
or  ordinance  treats  a  thing  as  a  nuisance,  without  a  formal 
declaration  that  it  is  such.  Harrington  v.  Board,  etc. 
(1897),  20  R.  I.  233,  38  Atl.  1,  38  L.  R.  A.  305 ;  City  of 
Crowley  v.  Ellsworth.  (1905),  114  La.  308,  38  South.  199, 
108  Am.  St.  353,  69  L.  R  A.  276. 

The  police  power  is  incident  to  the  sovereignty  of  the 

State,  and  may  be  exercised  by  the  legislature  to  protect 

or  promote  the   public  health,  morals,   or   safety, 

5.  subject  only  to  such  limitations  as  are  imposed  by 
the  fundamental  law.    The  legislature  has  properly 

delegated  to  incorporated  towns  the  exercise  of  such  power, 
within  fixed  limits,  to  declare,  prevent,  and  abate  nuisances 
and  preserve  public  health.  When  the  exercise  of  the  police 
power  by  the  State  is  challenged  as  unreasonable,  it  is  a 
judicial  function  to  determine  whether  the  particular  regu- 
lation comes  within  the  scope  of  such  power,  and,  finding 
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that  fact  in  the  affirmative,  courts  "cannot  run  a  race  of 
opinions  upon  points  of  right,  reason,  and  expediency  with 
the  lawmaking  power."  It  is  not  essential  that  a  police 
regulation  be  wholly  wise  and  just  to  sustain  its  validity, 
but  if  such  regulation  appears  to  have  been  designed  for, 
and  to  be  reasonably  calculated  to  subserve,  a  proper  public 
purpose,  it  will  be  upheld  unless  it  clearly  invades  some 
right  secured  by  the  state  or  federal  Constitution. 

The  objects  of  this  ordinance  were  clearly  within  the 

scope  of  the  police  power,  and  it  was  enacted,  as  already 

shown,  in  pursuance  of  express  authority  conferred 

6.  by  the  legislature.     Walker  v.  Towle  (1901),  166 
Ind.   639,  53  L.  R.  A.  749;  Beiling  v.   City  of 

Evansville  (1896),  144  Ind.  644,  35  L.  R.  A.  272;  Rwnd 
V.  Town  of  Fowler  (1895),  142  Ind.  214. 

It  is  well  settled  that  when  the  adoption  of  a  municipal 
ordinance  or  by-law  is  expressly  authorized  by  the  legis- 
lature, and  when  the  power  so  granted  is  not  in 

7.  conflict  with  a  constitutional  prohibition,  or  funda- 
mental principles,  it  cannot  be  successfully  assailed 

as  unreasonable  in  a  judicial  tribunal.  Beiling  v.  City  of 
Evansville,  supra;  Bund  v.  Town  of  Fowler,  supra;  Skaggs^ 
V.  City  of  Martinsville  (1895),  140  Ind.  476,  33  L.  R.  A. 
781,  49  Am.  St  209;  Steffy  v.  Town  of  Monroe  City 
(1893),  135  Ind.  466,  41  Am.  St.  436;  Coat  Float  v.  City 
of  Jeffersonville  (1887),  112  Ind.  15. 

The  legislature  did  not  define  with  precision  the  details 
of  the  regulations  which  a  town  may  adopt 'for  the  pre- 
vention or  abatement  of  nuisances,  or  prescribe  the 

8.  precise  penalties  which  it  may  impose  for  a  viola- 
tion of  such  provisions,  but  it  did   delegate   and 

confer  upon  town  boards  full  authority  within  their  juris- 
dictions to  declare  and  define  what  shall  constitute  a 
nuisance,  and  power  to  prevent  and  abate  the  same,  and 
power  to  take  such  other  measures  as  may  be  deemed  nec- 
essary for  the  preservation  of  the  public  health.     It  would 
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be  manifestly  diflScult,  if  not  impossible,  to  frame  general 
laws  dealing  in  detail  with  nuisances,  and  the  legislature 
has  wisely  committed  to  the  local  governments  authority  to 
enact,  and  the  responsibility  of  enforcing,  proper  sanitary 
and  health  regulations.  If  there  be  any  fear  of  oppression, 
that  fear  must  be  that  the  people  invested  with  the  right  of 
self-government  will  oppress  themselves,  as  the  power  is 
wholly  in  their  hands.  Courts  should  be  reluctant  to  dis- 
turb a  municipal  regulation,  enacted  in  pursuance  of  such 
a  comprehensive  grant  of  power,  and  designed  to  promote 
the  public  health  and  comfort,  on  the  ground  of  unreason- 
ableness, but  such  regulation  should  be  upheld  as  valid 
unless  it  is  plain  that  it  has  no  real  relation  to  its  professed 
object,  or  is  a  palpable  invasion  of  private  rights  protected 
by  constitutional  guaranties.  In  discussing  this  question 
Judge  Dillon  says:  "Much  must  necessarily  be  left  to 
the  discretion  of  the  municipal  authorities,  and  their  acts 
will  not  be  judicially  interfered  with  unless  they  are  mani- 
festly unreasonable  and  oppressive,  or  unwarrantably 
invade  private  rights,  or  clearly  transcend  the  powers 
granted  to  them.''    1  Dillon,  Mun.  Corp.  (4th  ed.),  §379. 

In  the  case  of  Tovm  of  Daa-Ungton  v.  Ward  (1896),  48 

S.  C.  670,  26  S.  E.  906,  38  L.  R.  A.  326,  it  was  held  that 

an  ordinance  making  it  unlawful  to  keep  any  hog 

9.     within  the  corporate  limits  of  the  town  could  not  be 

held  void  for  unreasonableness,  under  statutes  giving 

power  to  define  nuisances  and  regulating  and  controlling  the 

keeping  of  animals  in  the  town. 

The  court  of  criminal  appeals  of  Texas  upheld  an  ordi- 
nance which  prohibited  the  keeping  of  hogs  within 
one  mile  of  the  court-house,  the  corporate  limits  of  the  town 
extending  one  and  one-half  miles  in  each  direction  from 
the  court-house.  Ex  parte  Glass  (1905),  (Tex.  Cr.),  90 
S.  W.  1108. 

In  the  case  of  Smith  v.  Collier  (1903),  118  Ga.  306,  45 
S.  E.  417,  the  supreme  court  of  Georgia  held  that  an  ordi- 
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nance,  which  declares  that  "no  hogs  shall  be  permitted  to 
remain  within  the  corporate  limits  *  *  *  between 
the  1st  day  of  April  and  the  1st  day  of  October,"  is  not, 
upon  its  face,  so  unreasonable  that  it  would  be  the  duty  of 
the  courts  to  declare  it  void. 

The  supreme  court  of  North  Carolina  held  an  ordinance 
to  be  valid  which  prohibited  the  keeping  of  hog-pens  within 
one  hundred  yards  of  another's  residence.  State  v.  Hord 
(1898),  122  N.  C.  1092,  29  S.  E.  952,  65  Am.  St.  743. 

The  supreme  court  of  Massachusetts  sustained  an  ordi- 
nance prohibiting  the  keeping  of  swine  within  particular 
districts  of  the  city,  and  declared  that,  in  the  absence  of 
evidence  to  the  contrary,  the  court  will  presume  that  such 
ordinance  is  reasonable.  Commonwealth  v.  Patch  (1867), 
97  Mass.  221. 

The  supreme  court  of  Iowa  confirmed  a  conviction  under 
an  ordinance  of  the  city  of  Cedar  Rapids  for  maintaining 
a  pen  in  which  one  hog  was  kept,  in  violation  of  a  regula- 
tion of  the  board  of  health.  It  was  admitted  in  the  case 
that  the  pen  was  kept  clean,  and  was  not  a  nuisance  by 
reason  of  filth,  but  was  a  nuisance,  if  at  all,  because  of  the 
regulation  of  the  board  of  health.  The  court  said  in  con- 
cluding the  opinion:  "Before  an  ordinance  or  regulation 
of  a  board  of  health  can  be  said  to  be  unreasonable,  it 
should  clearly  so  appear.  The  question  should  not  remain 
doubtful,  and  tha  exercise  of  the  discretion  necessarily 
reposed  in  the  officers  and  boards  of  cities  making  regula- 
tions for  the  preservation  of  the  health  of  the  inhabitants 
cannot  be  declared  invalid  unless  it  clearly  so  appears.  A 
legal  restraint  may  be  imposed  on  the  few  for  the  benefit 
of  the  many.  We  conclude  that  the  regulation  and  ordi- 
nance cannot,  as  a  matter  of  law,  be  said  to  be  unreason- 
able." State,  ex  rel,  v.  Holcomb  (1885),  68  Iowa  107, 
26  N.  W.  33,  56  Am.  Rep.  853.  As  illustrative  cases  see, 
also,  Hoops  V.  Ipava  (1893),  55  HI.  App.  94;  Ex  parte 
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Foote  (1901),  70  Ark.  12,  65  S.  W.  706;  City  of  St.  Louis 
V.  Stem  (1876),  3  Mo.  App.  48,  55;  Commonwealth  v. 
Van  Sickle  (1845),  Brightly  (Pa.)  69. 

The  strongest  cases  cited  by  appellant  in  support  of  his 
contention  are,  Ex  parte  O'Leary  (1887),  65  Miss.  80,  3 
South.  144,  7  Am.  St.  640,  State  v.  Speyer  (1895),  67  Vt. 
502,  32  Atl.  476,  29  L.  R.  A.  573,  48  Am.  St.  832,  and  Mc- 
Knight  v.  City  of  Toronto  (1883),  3  Ont.  284.  We  need 
not  attempt  to  distinguish  these  cases,  or  to  reconcile  the  ap- 
parent conflicts,  as  we  are  satisfied  that  our  conclusion  is 
in  accord  with  the  authorities,  sound  legal  principles,  and 
a  wholesome  administration  of  the  law. 

The  ordinance  in  question  is  the  product  of  the  legiti- 
mate exercise  of  a  legislative  power  and  administrative 
discretion  lodged  in  the  municipality  for  the  promotion 
of  the  public  health  and  comfort,  and  we  are  not  warranted 
in  saying,  as  a  matter  of  law,  that  its  provisions  are  un- 
reasonable or  improperly  invade  private  rights.  The  court 
did  not  err  in  overruling  appellant's  demurrer  to  the 
amended  complaint. 

The  judgment  is  affirmed. 


Indianapolis  &  Cincinnati  Traction  Company  v. 
Larrabee  et  al. 

[No.  20,836.     Filed  March  1,  1907.] 

1.  Damages.  —  Increased  Danger  to  Stock  and  Occupants  of 
Farm,  —  Eminent  Domain.  —  Interurban  Railroads.  —  The  in- 
creased danger  to  stock  and  to  the  occupants  of  a  farm,  is  not 
an  element  of  damag^e  to  be  considered  in  the  appropriation  of 
a  right  of  way  for  an  interurban  railroad  company,  such  dam- 
age being  remote  and  speculative,    p.  239. 

2.  Same. — Elements, — Eminent  Domain. — Interurban  Railroads, 
— ^In  estimating  the  damages  to  a  landowner  for  an  interurban 
railroad  right  of  way,  only  the  damages  naturally  arising  from 
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the  proper  construction  and  use  of  such  railroad  can  be  consid- 
ered, the  negligent  construction  and  improper  use  thereof 
giving  an  independent  right  of  action  to  the  injured  party, 
p.  242. 

3.  Damages.  —  Elements.  —  Railroads.  —  Eminent  Dommn, — ^The 
cutting  of  the  fields  into  inconvenient  shapes,  the  resulting  incon- 
venience as  to  water  for  the  stock,  the  inconvenience  of  passage 
to  and  from  the  portions  of  the  farm  and  danger  from  fire 
caused  by  a  proper  use  of  the  road,  are  elements  of  damage  in 
a  railroad  right  of  way  condemnation  proceeding,    p.  242. 

4.  Same. — Elements, — Railroads. — Eminent  Domain. — The  value 
of  the  right  of  way  together  with  the  incidental  damages  nat- 
urally arising  from  the  proper  construction  and  use  of  the 
railroad,  but  not  the  danger  to  the  occupant  nor  his  stock  on 
the  farm,  are  elements  of  damage  in  a  proceeding  to  condemn 
a  railroad  right  of  way.    p.  243. 

6.  Same.  —  Stock. — Fences. — Statutes. — Interurhan  RaUroads* — 
Eminent  Domain. — Since  §5479d  Bums  1905,  Acts  1903,  p.  426, 
§1,  compels  interurban  railroad  companies  to  build  fences  along 
their  rights  of  way  "sufficient  and  suitable  to  turn  and  prevent" 
stock  from  going  upon  their  tracks,  and  a  violation  thereof 
gives  to  the  injured  party  an  independent  cause  of  action,  the 
danger  to  stock  by  reason  of  the  construction  of  such  a  road 
cannot  be  considered  an  element  of  damage  in  a  right  of  way 
proceeding,    p.  244. 

6.  Appeal.  —  Instructions.  —  Prejudicial. — ^Where  an  instructioii 
was  given  which  might  have  prejudiced  appellant's  case  before 
the  jury,  the  judgment  will  be  reversed  on  appeal,    p.  244. 

From  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Condemnation  proceeding  by  the  Indianapolis  &  Cin- 
cinnati Traction  Company  against  Thomas  W.  Larrabee 
and  wife.  From  a  judgment  for  defendants,  plaintiff 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Reversed. 

William  8.  Christian,  George  D.  ForJcner,  N.  B,  Bran- 
denburg and  Marsh  &  Cook,  for  appellant. 

Mason  &  Jackson  and  Wymond  J.  Beckett,  for  appellees. 

JoRDAK,  J. — Appellant  is  a  corporation  organized 
under  the  laws  of  Indiana  governing  the  incorporation  of 
street  and  interurban  street  railroad  companies.     These 
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proceedings  were  instituted  by  appellant  against  appellees, 
Thomas  W.  and  Anna  Larrabee,  his  wife,  in  the  Hancock 
Circuit  Court,  by  filing  an  instrument  of  appropriation, 
seeking  thereby  to  condemn  or  appropriate,  for  a  right  of 
way  for  its  electric  railroad,  certain  land  in  said  county 
belonging  to  appellee  Thomas  W.  Larrabee.  The  strip  of 
land  appropriated  embraced  four  acres  and  a  fraction. 
Appraisers  were  appointed  by  the  court,  who  subsequently 
filed  their  award  of  damages  in  the  sum  of  $800,  to  which 
appellant  excepted.  The  cause  was  venued  to  the  Shelby 
Circuit  Court,  and  from  thence  the  venue  was  changed  to 
the  Hamilton  Circuit  Court,  wherein,  on  the  issues  joined 
by  the  parties,  there  was  a  trial  by  jury  and  a  verdict  re- 
turned in  favor  of  appellees,  assessing  damages  at  $800. 
A  motion  by  appellant  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  on  the  verdict.  The  errors  relied 
upon  for  reversal  arise  out  of  the  ruling  of  the  court  in 
denying  the  motion  for  a  new  trial. 

The  questions  discussed  by  the  parties  to  this  appeal 
relate  to  the  amount  of  compensation  which  appellee  is 

entitled  to  recover  for  the  land  appropriated  by 
1.     appellant,  to  the  damages  sustained  by  reason  of 

any  injury  or  depreciation  in  the  value  of  the  re- 
mainder of  the  tract  of  land  not  taken  by  appellant  by 
reason  of  the  location  and  construction  of  the  railway,  to 
questions  arising  out  of  the  admission  and  rejection  of 
evidence  upon  the  trial,  and  to  the  instructions  given  by 
the  court.  The  court,  at  the  request  of  appellant,  gave 
seven  instructions  to  the  jury.  Six  instructions  were  given 
on  the  request  of  appellee,  number  five  of  which  is  as 
follows : 

'In  assessing  the  damages  that  may  be  awarded  to 
said  Thomas  W.  Larrabee,  in  case  you  find  for  him, 
you  may  take  into  consideration  the  shape  and  size  of 
the  parcel  or  parcels  of. land  which  remain;  the  diflS- 
culty  of  access  and  of  communication  between  the 
different  parts,  if  any,  caused  by  such  appropriation; 
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any  permanent  interference  with  the  drainage  of  the 
land  or  with  the  flow  of  surface-water,  or  with  the 
water  supply;  the  danger,  if  any,  to  which  the  occu- 
pants of  the  farm  and  the  stock  thereon  will  he  ex- 
posed; any  permanent  interference  with  or  loss  of 
stock  water  on  said  farm;  any  permanent  inconven- 
ience, difficulty,  or  danger  that  may  be  caused  to  said 
Larrabee,  by  reason  of  said  appropriation,  and  the 
construction,  maintenance,  and  operation  of  said 
electric  traction  road,  in  the  cultivation,  use,  and  en- 
joyment of  said  farm  of  said  Larrabee  by  him,  and 
also  all  other  injuries  of  a  permanent  character,  as 
shown  by  the  evidence,  if  any,  to  the  lands  of  said 
Larrabee,  by  said  appropriation,  in  so  far  as  the  same, 
or  any  of  the  foregoing  items,  affect  the  market  valoe 
of  said  farm.^'     (Our  italics.) 

Appellant's  counsel  especially  object  to  and  criticise  as 
erroneous  all  that  part  of  the  above  instruction  embraced 
in  italics,  which  authorizes  the  jury  in  assessing  damages 
to  take  into  consideration  the  danger  to  which  the  occu- 
pants of  the  farm  and  stock  thereon  will  be  exposed.  The 
argument  is  advanced  that  damages  resulting  from  any 
danger  or  peril  to  which  the  person  of  the  owner  or  occu- 
pant of  the  lands  remaining  unappropriated,  or  to  any  stock 
thereon,  may  be  exposed,  by  reason  of  the  construction  or 
operation  of  the  road  in  question,  are  too  remote  and  specu- 
lative to  be  considered  by  the  jury  in  fixing  the  compensa- 
tion for  the  depreciation  in  value  of  the  lands  not  actually 
appropriated,  but  which  may  be  damaged  by  the  construc- 
tion or  operation  of  the  road.  In  this  view  of  the  law  we 
concur. 

The  case  of  the  Chicago,  etc,  R.  Co.  v.  Mawman  (1903), 
206  m.  182,  69  K  E.  66,  was  a  proceeding  on  the  part 
of  an  electric  railroad  company  to  condemn  a  right  of  way 
for  its  road  across  certain  lots  or  parcels  of  land.  The 
trial  court  in  that  case,  in  instructing  the  jury  in  regard  to 
the  assessment  of  damages,  among  others,  gave  the  follow- 
ing:   "It  is  competent  in  this  case  to  take  into  considera- 
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tion  the  value  of  the  land  taken  in  the  construction  and 
use  of  the  railroad,  as  well  as  damages  on  account  of  unfavor- 
able division  of  the  lands  not  taken  by  the  construction  and 
use  of  the  railroad,  thereby  causing  inconvenience  and 
danger  to  the  person  and  property  of  the  defendant,  if 
shoum,  in  the  use  and  occupancy  of  the  balance  of  the 
land."  (Our  italics.)  Appellant's  insistence  in  that  ap- 
peal was  that  this  instruction  should  not  have  included 
danger  to  the  person  of  the  defendant  The  supreme  court 
of  Illinois,  in  considering  the  instruction,  said:  ^^The 
measure  of  respondents'  compensation  is  the  fair  cash 
market  value  of  the  land  proposed  to  be  actually  taken, 
having  proper  regard  to  the  location  and  advantages  as  to 
situation  and  the  purposes  for  which  it  was  designed  and 
used,  and  the  amount,  if  any,  which  their  lands  not  taken 
would  be  depreciated  in  their  fair  cash  market  value  by 
the  construction  and  operation  of  the  proposed  road. 
Chicago,  etc.,  R.  Co.  v.  Bowman  [1887],  122  111. 
595,  13  K".  E.  814;  Chicago,  etc.,  B.  Co.  v.  Hall  [1878], 
90  HL  42;  Dupuis  v.  Chicago,  etc.,  B.  Co.  [1885],  115 
HI.  97,  3  X.  E.  720 ;  Wahash,  etc.,  B.  Co.  v.  McDougall 
[1888],  126  m.  Ill,  8  N.  E.  678,  1  L.  R.  A.  207,  9  Am. 
St  539 ;  Illinois  Cent.  B.  Co.  v.  Turner  [1902],  194  HI. 
575,  62  X.  E,  798.  Damages  resulting  from  danger  to  the 
person  of  the  owner  of  the  land  from  the  construction  and 
operation  of  the  road  are  too  remote,  uncertain  and  specu- 
lative to  be  considered  by  the  jury  in  fixing  the  amount  of 
the  owner's  compensation  for  lands  taken  and  for  the  de- 
preciation in  the  value  of  the  lands  which  will  be  damaged 
but  not  actually  taken  by  the  construction  and  operation 
of  the  proposed  road.  McBeynolds  v.  Burlington,  etc,  B. 
Co.  [1883],  106  111.  152;  Conness  v.  Indiana,  etc.,  B.  Co, 
[1901],  193  HL  464,  62  N.  E.  221."  For  error  in  giving 
this  instruction  the  judgment  of  the  lower  court  was  re- 
versed. 

Vol.  168—16 
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In  Chicago  J  etc.,  R.  Co.  v.  Hunter  (1891),  128  Ind. 

213,  this  court,  in  considering  what  damages  were  natural 

or  reasonable  incidents  to  the  appropriation  of  lands 

2.  by  a  railroad  company  for  a  right  of  way,  said: 
"It  may  well  be  said  as  an  abstract  proposition, 

that  the  damages  proper  to  be  awarded  in  such  cases  are 
only  such  as  wiU  result  from,  a  proper  construction  of  the 
road.  The  presumption  is,  that  the  road  will  be  con- 
structed in  a  proper  manner.  For  injuries  resulting  from 
the  negligent  construction,  or  from  any  wilful  misconduct 
in  its  construction,  an  action  will  lie,  notwithstanding  the 
property  has  been  regularly  condemned  and  compensation 
awarded.  [Citing  authorities.]  The  rule  in  condemnation 
proceedings  is  that  all  damages,  present  or  prospective,  that 
are  the  natural  or  reasonable  incident  of  the  improvement 
to  be  made,  or  work  to  be  constructed,  not  including  such 
as  may  arise  from  negligence,  or  unskill fulness,  or  from 
the  wrongful  act  of  those  engaged  in  the  work,  must  be 
assessed.  Damages  are  assessed  once  for  all  and  the  meas- 
ure should  be  the  entire  loss  sustained  by  the  owner,  in- 
cluding in  one  assessment  all  injuries  resulting  from  the 
appropriation.  [Citing  authorities.]"  See,  also,  New 
Jersey,  etc.,  B.  Co.  v.  Tutt  (1907),  ante,  205. 

Of  course  the  manner  in  which  the  remaining  lands  are 

divided  by  the  right  of  way  appropriated,  in  respect  to 

the  size  and  shape  of  the  fields  or  parcels,  the  con- 

3.  dition  in  which  the  lands  are  left  as  to  access  to 
water  for  stock  purposes,  the  means  of  passage  from 

one  part  of  the  premises  to  another,  and,  in  the  case  of 
steam  roads,  the  possible  danger  from  fire  emitted  from 
locomotives  when  properly  equipped  and  operated  to  pre- 
vent the  escape  of  fire,  etc.,  and  other  matters  which 
might  be  enumerated,  are  legitimate  items  of  damages  to 
be  considered  relative  to  the  depreciation  of  the  market 
value  of  the  residue  of  the  lands  out  of  wliich  the  right  of 
way  is  carved.    It  is  true  that  possibly  some  of  these  items, 
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in  their  nature,  are  not  susceptible  of  definite  ascertain- 
ment; but,  as  the  authorities  affirm,  if  the  jury,  under  the 
evidence,  find  that  such  facts  exist,  they  may  consider 
-whether  or  not  they  cause  a  depreciation  in  the  market 
value  of  the  remaining  lands.  Chicago,  etc.,  B,  Co.  v. 
Eunier,  supra;  Whitewater  Valley  B.  Co.  v.  McClwre 
(1868),  29  Ind.  536;  Grwnd  Bapids,  etc.,  B.  Co.  v.  Horn 
(1873),  41  Ind.  479;  Ohio  Valley  B.,  etc.,  Co.  v.  KeHh 
(1892),  130  Ind.  314;  Chicago,  etc.,  B.  Co.  v.  Winslow 
(1901),  27  Ind.  App.  316;  New  Jersey,  etc.,  B.  Co.  v. 
Tutt,  supra;  Indiana  Nat.  Oas,  etc.,  Co.  v.  Jones  (1895), 
14  Ind.  App.  55;  Chicago,  etc.,  B.  Co.  v.  Oreiney  (1890), 
137  HI.  628,  25  N.  E.  798 ;  Conness  v.  Indiana,  etc.,  B. 
Co.,  supra;  Kansas  City,  etc.,  B.  Co.  v.  Kregelo  (1884), 
32  Kan.  608,  5  Pac.  15. 

The    amount    of    damages    awarded    in    a    condemna- 
tion proceeding  by  a  railroad  company  for  a  right  of  way 

ought  to  be  sufficient  to  embrace  or  cover  the  actual 
4.     value  of  the  lands  appropriated,  together  with  all 

damages  occasioned  by  reason  of  the  construction 
of  the  road  over  the  right  of  way  as  appropriated,  and  for 
all  physical  injuries  to  the  remaining  lands  and  all  incon- 
veniences of  every  character  actually  caused  or  resulting 
to  the  remaining  lands  from  the  road's  construction,  but 
certainly  imaginary  or  speculative  damages,  or  such  as  the 
occurring  of  which  is  very  remote,  should  not  be  taken  into 
consideration  by  the  jury  making  the  assessment.  To  this 
class  belong  damages  resulting  from  danger  or  peril  to 
which  the  owner  or  occupants  of  the  remaining  lands,  or 
to  stock  kept  thereon,  will  be  exposed  or  subjected.  Chi- 
cago, etc.,  B.  Co.  V.  Palmer  (1890),  44  Kan.  110,  24  Pac. 
342 ;  Kansas  City,  etc.,  B.  Co.  v.  Kregelo,  supra;  Chicago, 
etc.,  B.  Co.  V.  Mason  (1901),  26  Ind.  App.  395,  and  au- 
thorities cited ;  3  Elliott,  Eailroads,  §991. 

In  regard  to  the  danger  to  stock  kept  on  the  premises,  it 
may  be  said  that,  in  view  of  the  statute  of  1903   (Acts 
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1903,  p.  426,  §1,  §5479(1  Burns  1905),  imposing 

5.  upon  interurban  railroads,  traction  lines,  etc.,  the 
duty  of  constructing  and  maintaining  fences   on 

both  sides  of  their  right  of  way  "sufficient  and  suitable  to 
turn  and  prevent  cattle,  horses,  mules,  sheep,  hogs  or  other 
stock  from  getting  on  such  road,  except  at  crossings  of 
public  roads  and  highways,"  etc.,  such  danger  or  peril  will 
be  nothing  more  than  speculative  or  imaginary,  and  should 
not  be  considered  by  the  jury  in  determining  the  diminu- 
tion of  the  market  value  of  the  remainder  of  the  lands 
unappropriated. 

By  the  instructions  given  at  the  request  of  appellant  the 
court  very  fully  advised  the  jury  in  regard  to  appellee^s 
theory  of  the  case  and  the  law  relative  thereto.  Appellant's 
counsel  criticise  as  erroneous  other  instructions  given. 
While  some  of  these  charges  are  not  as  definite  and  clear 
as  they  might  be,  nevertheless  we  perceive  no  error  therein 
prejudicial  to  the  rights  of  appellant.  Questions  relative 
to  rulings  of  the  court  in  admitting  and  excluding  certain 
evidence  are  argued  by  appellant's  counsel,  but  under  the 
condition  of  the  record  these,  in  the  main,  are  not  properly 
presented  for  review,  hence  we  pass  them  without  consid- 
eration. As  the  judgment  must  be  reversed  and  a  new 
trial  ordered  on  account  of  the  error  pointed  out  in  giving 
instruction  five,  we  do  not  deem  it  proper  to  review  the 
evidence  or  consider  the  question  as  to  whether  the  damages 
awarded  by  the  jury  are  excessive.  We  conclude,  however, 
that  the  jury  may  have  been  misled  to  the  prejudice 

6.  of  appellant  in  the  assessment  of  damages,  by  reason 
of   the   erroneous   instruction   in   controversy,    for 

which  error  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court  to  grant  ap- 
pellant a  new  triaL 
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Inland  Steel  Company  v.  Smith. 

[No.  20,749.    Piled  March  15,  1907.] 

1.  Trial. — General  Verdict — Anewers  to  Interrogatories  to  Jury. 
— ^A  general  verdict  for  plaintiff,  in  a  personal  injury  case,  is 
a  finding  in  his  favor  of  the  truth  of  some  or  all  of  the  alle- 
gations of  negligence,  and  of  his  freedom  from  contributory 
negligence;  and  such  verdict  needs  no  answer  to  interrogatories 
to  the  jury  to  sustain  it.    p.  247. 

2.  Same. — General  Verdict — Answers  to  Interrogatories  to  Jury, 
— Which  Controls. — The  general  verdict  controls  unless  the  an- 
swers to  the  interrogatories  to  the  jury  are  not  merely  incon- 
sistent but  irreconcilable  under  any  evidence  admissible  under 
the  issues,    p.  247. 

3.  Same.  —  Evidence  Admissible  to  Sustain  General  Verdict  — 
How  Determined. — ^In  determining  the  evidence  admissible  to 
sustain  a  general  verdict,  on  a  motion  for  judgment  on  the 
answers  to  the  interrogatories,  the  court  will  consider  the  com- 
plaint, answer,  general  verdict  and  answers  to  the  interrogato- 
ries,   p.  248. 

4.  Same. — Answers  to  Interrogatories  to  Jury. — Conflict — Con- 
flicting answers  to  interrogatories  to  the  jury  nullify  each  other, 
p.  249. 

5.  Same.  —  Answers  to  Interrogatories  to  Jury.  —  Exclusiveness 
of. — Negligence. — Presumptions. — Intendments. — Where  the  an- 
swers to  the  interrogatories  to  the  jury  are  not  exclusive,  no 
presumptions  nor  intendments  can  be  indulged  to  sustain  a 
claim  that  the  acts  of  negligence  shown  by  such  answers  were 
the  only  acts  proved,    p.  249. 

6.  Master  and  Servant. — Negligence. — Dangerous  Works  and 
Ways. — Moving  Crane. — Notice. — In  an  action  by  the  servant 
for  injuries  caused  by  the  descent  of  a  crane  upon  him,  where  it 
is  the  master's  duty  to  warn  such  servant  of  the  danger  con- 
nected therewith,  it  is  not  necessary  to  show  that  any  other 
employe  or  the  master  saw  such  servant  or  knew  of  his  danger. 
p.  250. 

7.  Trial.  —  Instructions. — Signing. — Necessity  for. — Statutes. — 
Appeal  and  Error. — Instructions  requested,  but  which  have  no 
memorandum  attached  and  signed  by  the  judge  showing  which 
were  given  or  which  refused,  cannot  be  considered  where  they 
are  brought  into  the  record  as  provided  by  §544a  Bums  1905, 
Acts  1903,  p.  338,  SI,  since  the  Supreme  Court  cannot  tell 
which  were  given  or  which  refused,    p.  250. 
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8.  Trial. — Instructions. — Exceptions, — Dates. — Statutes. — ^Where 
attorneys  take  exceptions,  under  §544a  Bums  1905,  Acts  1903, 
p.  338,  §1,  to  the  instructions  in  a  case,  such  exceptions  must  be 
dated,    p.  251. 

9.  Same. — Instructions. — Exceptions. — Joint. — The  entry:  "And 
the  defendant  excepts  to  all  of  said  instructions  numbered,  12, 
13,  15,  16,  17,  18,  20  and  22,"  shows  a  joint  exception  which  is 
bad  unless  each  of  the  instructions  is  erroneous,    p.  252. 

10.  Appeal.  —  Briefs. — Evidence. — ^Where  complaints  are  made 
of  certain  rulings  on  evidence  but  the  page  and  line  where  such 
evidence  may  be  found  are  not  set  out,  such  questions  will  not 
be  considered,    p.  252. 

11.  Same. — Briefs. — Points. — Questions  not  shown  in  appellant's 
statement  of  points  are  waived,    p.  252. 

12.  Same.  —  Briefs. — Points. — Definiteness. — ^A  statment  in  ap- 
pellants "points"  that  an  instruction  "was  erroneous"  or  that 
"a  motion  for  a  new  trial  was  not  supported  by  sufficient  evi- 
dence," presents  no  question,    p.  252. 

From  Laporte  Superior  Court;  Charles  H.  Truesdell, 
Special  Judge. 

Action  by  Fred  Smith  against  the  Inland  Steel  Com- 
pany. From  a  judgment  on  a  verdict  for  plaintiff  for 
$10,000,  defendant  appeals.  Appealed  from  Appellate 
Court  under  cl.  3,  §1337j  Bums  1901,  Acts  1901,  p.  565, 
§10.  (As  to  right  of  appeal,  see  Indianapolis,  etc.,  R.  Co, 
V.  Waddington,  169  Ind.  — .)    Ajfirmed. 

N.  L.  Agnew  and  H.  E.  Cutler,  for  appellant, 
Peter  Crumpacker  and  D.  J.  Maran,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  to 
recover  damages  for  injuries  received  by  him  while  in  the 
service  of  appellant.  The  jury  returned  a  general  verdict 
in  favor  of  appellee,  and  also  answers  to  interrogatories 
submitted  by  the  court.  Appellant's  motion  for  a  judg- 
ment in  its  favor  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict,  and  its  motion  for  a  new 
trial,  were  overruled  and  judgment  rendered  on  the  general 
verdict  in  favor  of  appellee. 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  247 

Inland  Steel  Co.  v.  Smith— 168  Ind.  245. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  (1)  the  motion  for  judgment  in  favor 
of  appellant  on  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict;  (2)  the  demurrer  to  the 
amended  complaint;  (3)  the  motion  for  a  new  trial. 

Appellant  insists  that  the  answers  of  the  jury  to  the 
interrogatories  are  inconsistent  with  the  general  verdict, 
because  they  show  (1)  that  appellee  was  guilty  of  con- 
tributory negligence;  (2)  that  appellant  was  not  guilty 
of  the  negligence  alleged  in  the  complaint;  (3)  that  no 
person  in  the  employment  of  appellant  saw  appellee  at  the 
time  of  his  injury,  or  knew  of  the  danger  which  menaced 
him,  and  appellant  cannot  be  held  liable  to  appellee  for  the 
faihire  of  appellant  to  warn  appellee  of  the  approach  of  the 
electric  crane  which  injured  him. 

The  party  in  whose  favor  a  general  verdict  is  returned 

is  not  required  to  sustain  the  same  by  the  answers  to  the 

interrogatories.     The  general  verdict  sustains  itself. 

1.     In  this  case  such  verdict  necessarily  determined  all 

material  issues  in  favor  of  appellee,  that  his  injury 

was  caused  by  some  one  or  all  of  the  acts  of  negligence 

alleged  in  the  complaint,  and  that  appellee  was  not  guilty 

of  any  negligence  which  contributed  to  his  injury. 

It  is  well  settled  that,  unless  the  answers  to  the  inter- 
rogatories are  in  irreconcilable  conflict  with  the  general 
verdict,  the  court  did  not  err  in  overruling  appel- 
2.  lant's  motion  for  a  judgment  in  its  favor.  It  is 
not  sufficient  that  said  answers  are  merely  incon- 
sistent with  the  general  verdict.  The  answers  of  the  jury 
to  interrogatories  override  the  general  verdict  only  when 
both  cannot  stand,  the  conflict  being  such,  on  the  face  of  the 
record,  as  to  be  beyond  the  possibility  of  being  removed  by 
any  evidence  admissible  under  the  issues  in  the  cause. 
Pittsburgh,  etc.,  R.  Co.  v.  Ltghtheiser  (1901),  post,  438, 
and  cases  cited. 
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In   determining  this   question,   we   may   look   only   to 
the    complaint,    answer,    the    general    verdict,    the    inter- 
rogatories and  the  answers  thereto.     Consolidated 
3.     Stone    Co.    v.    Summit    (1899),    152    Ind.    297, 

300-302. 
It  appears  from  the  record  that  appellee  was  in  the 
service  of  appellant,  and  that  while  engaged  in  fastening 
a  wooden  cleat  upon  an  upright  iron  or  steel  pillar,  about 
eighteen  feet  above  the  floor,  in  the  open  hearth  depart- 
ment of  appellant's  steel  plant,  then  in  process  of  con- 
struction and  equipment,  he  was  injured  by  an  electric 
crane  in  said  open  hearth  department,  the  allegations  con- 
cerning appellant's  negligence  being  as  follows:  "That 
while  he  was  in  said  position,  defendant  negligently  and 
carelessly,  without  warhing  or  notice  of  any  kind  to  the 
plaintiff,  ran  said  traveling  crane  noiselessly  and  quietly 
down,  against  and  upon  said  plaintiff ;  that  defendant  neg- 
ligently failed  to  equip  said  crane  with  a  bell  or  other 
means  for  the  purpose  of  warning  persons  that  might  be 
injured  by  it  when  said  crane  was  put  in  motion;  that  said 
defendant  negligently  constructed  said  crane  so  that  in 
passing  said  pillar  on  said  horizontal  beam  it  passed  very 
close  to  it;  that  plaintiff  did  not  know  that  said  crane  was 
being  operated  on  said  horizontal  beam,  and  did  not  know 
of  the  danger  of  his  position,  nor  did  he  know  that  said 
traveling  crane  would  not  clear  said  beam  in  such  manner 
that  his  arm  would  not  be  caught  by  it,  as  hereinafter  com- 
plained of ;  that  at  the  time  of  the  plaintiff's  injury  and  at 
the  time  of  the  running  of  said  crane  down  upon  him,  the 
Indiana  Bridge  Company,  by  its  officers,  agents  and  em- 
ployes, was  engaged  in  placing  certain  large  iron  or  steel 
plates  in  the  floor  of  said  building  and  riveting  them  to  the 
beams  thereof;  that  said  work  and  employment  made  a 
crrcat  deal  of  noise  and  clatter,  so  that  it  was  impossible 
for  plaintiff  to  hear  the  slight  noise  made  by  the  moving 
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of  said  crane;  that  said  crane  was  negligently  and  care- 
lessly run  against  and  upon  the  plaintiff  by  the  defendant, 
and  plaintiff's  left  arm,  between  the  elbow  and  the  shoulder, 
was  crushed;  that  said  injury  is  permanent  and  will  con- 
tinue throughout  the  life  of  plaintiff,  and  is  due  wholly  to 
said  negligence." 

It  is  not.  necessary  to  determine  whether  any  of  the 
answers  of  the  jury  to  the  interrogatories  show  that  ap- 
pellee was  guilty   of  contributory  negligence   for 
4.     the  reason  that  if  they  do,  they  are  inconsistent 
with  other  answers  of  the  jury  on  that  subject,  and 
cannot  control  the  general  verdict  because   they  destroy 
each  other.    Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser,  supra, 
and  cases  cited. 

Appellant's   second    insistence   is   based   on   the 
6.     following  interrogatories  and  the  answers  thereto: 

"(94)  Did  the  plaintiff's  injury  result  from  the 
negligence  of  any  person  in  the  employ  of  the  defend- 
ant on  June  12,  1902  ?  A.  Yes.  (95)  If  you  an- 
swer the  foregoing  interrogatory  in  the  affirmative, 
please  state  the  name  of  the  employe,  and  what  he 
was  doing.  A.  McCullom,  the  superintendent  of  the 
electrical  department  of  the  Inland  Steel  Company. 
No  evidence  as  to  what  he  was  doing.  (96)  If  you 
answer  the  last  preceding  interrogatory  but  one  in  the 
affirmative,  please  state  in  what  such  negligence  con- 
sisted. A.  In  not  giving  the  needed  instructions  to 
the  plaintiff.  (97)  Was  the  plaintiff's  injury  directly 
due  to  the  failure  of  any  person  to  give  him  notice  of 
the  approach  of  the  crane  at  the  time  of  his  injury? 
A.  Yes.  (98)  If  you  answer  the  preceding  inter- 
rogatory in  the  affirmative,  please  state  who  it  was  that 
failed  to  give  such  notice.  A.  McCullom.  (99)  If 
you  answer  the  last  preceding  interrogatory  but  one 
in  the  affirmative,  please  state  what  warning  or  notice 
could  have  been  given  the  plaintiff  that  was  not  given. 
A.  By  placing  a  man  to  warn  aU  of  approaching 
danger." 
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The  jury  by  said  answers  do  not  find  that  the  acts  of 
omission  mentioned  in  said  answers  were  the  only  causes 
of  appellee's  injury.  We  cannot  indulge  in  presumptions 
and  intendments  in  favor  of  said  answers  of  the  jury,  even 
if  by  so  doing  they  would  show  that  the  only  acts  of  negli- 
gence of  which  appellant  was  guilty  were  those  stated  in 
said  answers,  because  said  answers  cannot  be  aided  by  any 
presumption  or  intendment.  The  rule  is  that  all  reasonable 
presumptions  and  intendments  will  be  indulged  in  favor 
of  the  general  verdict,  and  none  will  be  indulged  in 
favor  of  the  answers  to  the  interrogatories.  Consolidated 
Stone  Co.  v.  Summit  (1899),  152  Ind.  297,  301,  and 
cases  cited.  For  aught  that  appears  in  said  answers,  ap- 
pellant may  have  been  guilty  of  all  the  acts  of  negligence 
alleged  in  the  complaint. 

The  theory  of  the  complaint  was  that  under  the  facts 
alleged  therein  it  was  the  duty  of  appellant  to  warn  appel- 
lee of  the  approach  of  the  crane.    Upon  this  theory, 

6.  the  fact  that  no  person  in  the  employment  of  ap- 
pellant saw  appellee  at  the  time  of  his  injury,  or 

knew  of  the  danger  which  menaced  him,  would  not  relieve 
appellant  of  such  duty. 

As  appellant  has  admitted  in  its  brief  the  sufficiency  of 
the  amended  complaint,  we  have  assumed  that  it  is  suffi- 
cient without  considering  or  determining  that  question. 

Complaint  is  made  by  appellant  of  the  instructions  given 
by  the  court  of  its  own  motion  and  of  the  refusal  of  the 
court  to  give  certain  instructions  requested  by  appellant. 

Appellee  insists  that  no  question  is  presented  by  the 

record  as  to  instructions  given  or  refused  by  the  court, 

because  said  instructions  given  and  refused  and  the 

7.  exceptions  thereto   are  not   in  the   record.      It  is 
evident  from   an  examination  of  the  record  that 

there  has  been  an  attempt  to  make  the  instructions  given 
and  refused  and  the  exceptions  thereto  a  part  of  the  record. 
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not  by  a  bill  of  exceptions,  but  under  Acts  1903,  p.  338, 
§1,  §544a  Bums  1905.  That  section  provides,  as  to  in- 
structions requested,  that  "all  instructions  requested  shall 
be  plainly  written  and  numbered  consecutively  and  signed 
by  the  party  or  his  counsel.  The  court  shall  indicate,  be- 
fore instructing  the  jury,  by  a  memorandum  in  writing 
at  the  close  of  the  instructions  so  requested  the  numbers 
of  those  given  and  of  those  refused  and  such  memorandum 
shall  be  signed  by  the  judge."  By  this  method  the  court 
itself,  without  a  bill  of  exceptions,  makes  the  record  show 
which  of  the  instructions  requested  were  given  and  which 
were  refused.  Instructions  requested  by  appellant  are 
copied  into  the  transcript,  but  there  is  no  memorandum 
signed  by  the  judge  as  required  by  said  section,  indicating 
which,  if  any,  of  the  instructions  requested  were  given  or 
refused  by  the  court.  Without  such  memorandum,  we 
cannot  determine  whether  any  or  all  of  the  instructions 
requested  were  given  or  refused.  It  is  evident  that  no 
question  is  presented  as  to  the  instructions  requested. 

As  to  the  exceptions  to  instructions  given  and  refused, 
said  section  further  provides  that  "exceptions  to  the  giving 

or  refusing  of  instructions  may  be  taken  at  any 
8.     time  during  the  term,  and  the  same  may  be  taken 

orally  and  entered  upon  the  record  or  minutes  of 
the  court,  or  in  writing  at  the  close  of  the  instructions  re- 
quested, or  given  by  the  court  of  its  own  motion,  in  which 
case  the  party  excepting  or  his  counsel  shall  enter  at  the 
close  of  such  instructions  a  memorandum,  which  shall  be 
dated  and  signed,  setting  forth  in  substance  that  such  party 
excepts  to  the  giving  or  to  the  refusing,  as  the  case  may 
be,  of  each  of  the  above  instructions,  designated  by  its 
number."  Appellant  by  its  attorneys  entered  and  signed 
a  memorandum  in  writing,  as  required  by  said  section,  at 
the  close  of  the  instructions  given,  but  failed  to  date  the 
same,  as  required  in  said  section.     The  date  is  quite  as 
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material  as  the  signature  of  a  party  or  his  counseL  This 
was  not  sufBcient  compliance  with  said  act  to  make  said 
exceptions  available.  Malott  v.  Hawhins  (1902),  159  Ind. 
127,  137-139,  and  cases  cited. 

The  record  shows  that  appellant  excepted  orally  to  cer- 
tain instructions  given,  as  follows:     "And  the  defendant 

excepts  to  all  of  said  instructions  numbered  12,  18, 
9.     15,  16,  17,  18,  20  and  22."     This  exception  was 

in  gross  to  all  said  instructions,  and  to  be  available 
all  must  be  bad.  It  is  not  claimed  by  appellant  that  all  the 
instructions  named  are  bad.  Said  exception  is  not  there- 
fore available.     Ewbank's  Manual,  §28,  p.  36. 

Complaint  is  made  by  appellant  of  certain  rulings  of 
the  court  in  admitting  evidence  over  its  objection,  but  the 

page  and  line  of  the  record  where  such  rulings  may 

10.  be  found  are  not  pointed  out  in  appellant's  brief. 
It  has  been  uniformly  held  by  this  court  that,  when- 
ever appellant  fails  to  specify  the  page  and  line  where 
the  ruling  excluding  or  admitting  evidence  may  be  found, 
the  court  will  not  search  the  record  to  find  it,  but  will 
disregard  any  such  question.  Ewbank's  Manual,  §182; 
Providence  Washington  Ins.  Co.  v.  Wolf  (1907),  post, 
(JDO,  and  cases  cited. 

All  questions  not  stated  in  appellant's  statement 

11.  of  points  are  waived. 

Stating  in  the  points  that  an  instruction  or  ruling  of  the 

court  "was  erroneous,"  or  that  "a  motion  for  a  new  trial 

was  not  supported  by  suflScient  evidence,  or  the  like, 

12.  without  giving  any  specific  reason  therefor,  is  too 
indefinite  to  present  any  question.     Pittsburgh,  etc., 

B.  Co.  V.  Lightheiser,  supra,  and  cases  cited. 

Having  determined  all  the  questions  not  waived  and  find- 
ing no  available  error,  the  judgment  of  the  Laporte  Su- 
perior Court  is  affirmed. 
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Ernsperger  et  al.  v.  Crry  of  Mishawaka. 

[No.  20,864.    Filed  March  15,  1907.] 

!•  Municipal  Corporations. — Annexation  of  Territory, — StaU 
tttea.— Under  §3658  Bums  1901,  §3195  R.  S.  1881,  cities  have 
exclusive  original  jurisdiction  of  the  annexation  of  contiguous 
platted  lands,    p.  255. 

2.  Same. — Annexation  of  Territory, — Boards  of  Commissioners, 
^-Jurisdiction.— Under  §3659  Bums  1901,  §3196  R.  S.  1881, 
boards  of  commissioners  have  exclusive  original  jurisdiction 
over  the  annexation,  by  cities,  of  contiguous  unplatted  land, 
p.  255. 

8«  Same. — Annexation  of  Territory, — Boards  of  Commissioners, 
— Allegations,  —  Evidence,  —  Jurisdiction,  —  Whether  the  land 
proposed  for  annexation  is  platted  or  unplatted  is  a  jurisdic- 
tional fact  in  annexation  proceedings,  and  such  fact  must  be 
alleged  and  proved,    p.  255. 

4.  Judgment.  —  Void.  —  Annexation  of  Territory, — Cities, — An 
order  of  the  city  council  for  the  annexation  of  unplatted  land 
contiguous  to  such  city,  made  without  the  consent  of  the  owner 
of  such  land,  is  void  for  want  of  jurisdiction,    p.  256. 

5.  Words  and  Phrases.— "PZat<ed"—"t7np?a«e(f."-^to<u«e8.— 
Municipal  Corporations,  —  Annexation,  —  The  word  "platted," 
as  used  in  §3658  Bums  1901,  §3195  R.  S.  1881,  in  contradistinc- 
tion to  "unplatted"  as  used  in  §3659  Bums  1901,  §3196  R.  S. 
1881,  both  statutes  providing  for  the  annexation  of  lands  to 
cities,  has  a  technical  meaning  and  imports  a  platting,  acknowl- 
edged and  recorded,  for  town  purposes  in  accordance  with  §§4411, 
4413  Bums  1901,  §§3374,  3376  R.  S.  1881,  and  only  such  platted 
land  can  be  annexed  by  city  councils,    p.  256. 

6.  MuNiaPAL  Corporations. — Annexation  of  Territory. — PeO- 
tions, — How  Granted. — A  petition  by  a  city  council,  before  the 
board  of  commissioners,  for  the  annexation  of  platted  and  un- 
platted land,  contiguous  to  such  city,  affirmatively  shows  a  want 
of  jurisdiction  in  such  board,  such  board  being  without  power  to 
grant  or  refuse  such  petition  in  part.    p.  257. 

7.  Same. — Annexation  of  Territory. — Boards  of  Commissioners. 
— Jurisdiction. — Appeal, — ^Where  the  board  of  commissioners 
has  no  jurisdiction  over  a  petition  to  annex  territory  to  a  city, 
the  circuit  court,  on  appeal,  acquires  none.     p.  258. 

8.  Same. — Petitions  to  Annex  Territory. — Allegation  that  Land 
was  Platted, — Presumptions^ — ^Where  a  petition  to  annex  lands 
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to  a  city  alleges  that  such  lands  were  "platted,"  but  does  not 
aver  that  the  plat  was  recorded,  the  presumption  does  not 
arise  that  the  plat  was  unrecorded,  and,  therefore,  that  such 
land  was  "unplatted"  land  within  the  meaning  of  §3659  Bums 
1901,  §3196  R.  S.  1881,  thereby  giving  the  board  of  commis- 
sioners jurisdiction,    p.  258. 

9.  Municipal  Corporations. — Petitions  to  Annex  Territory. — 
Allegation  that  Land  was  Platted. — Description. — A  petition  to 
annex  certain  lands  to  a  city  alleging  that  such  lands  were 
"platted,"  but  describing  same  by  metes  and  bounds,  affirma- 
tively shows  that  the  board  of  commissioners  has  no  jurisdic- 
tion over  the  question,    p.  258. 

10.  Trial. — Jurisdiction. — Arrest  of  Judgment — ^A  motion  in 
arrest  of  judgment  should  be  sustained  in  a  cause  where  judg- 
ment has  been  rendered  without  jurisdiction  of  the  subject- 
matter,    p.  258. 

From  St  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge. 

Annexation  proceeding  by  the  City  of  Mishawaka,  against 
which  William  Ernsperger  and  others  remonstrate.  From 
an  order  granting  the  petition,  remonstrants  appeal.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  590..    Reversed. 

Anderson,  Du  Shane  &  Crahill,  Hastings  <&  Woodward 
and  John  A.  Hibberd,  for  appellants. 

Archibald  O.  Graham  and  Joseph  O.  Orr,  for  appellee. 

IIadley,  J. — Appellee,  on  December  14,  1903,  presented 
to  the  Board  of  Commissioners  of  the  County  of  St  Joseph 
its  petition  praying  for  the  annexation  of  certain  territory, 
the  opening  and  only  averment  on  the  subject  in  said  peti- 
tion being  as  follows : 

"Your  petitioners,  the  common  council  of  the  city 
of  Mishawaka,  State  of  Indiana,  represent  to  your 
honorable  body  that  the  following  territory  which  they 
desire  annexed  to  said  city  is  platted  and  unplatted 
and  contiguous  to  said  city,  namely:"  [Then  follows 
a  dfscription  of  lands,  in  three  tracts,  numbered  one, 
two  and  three.] 
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Appellants  timely  appeared  before  the  commissioners 
and  filed  remonstrances  against  the  annexation,  among  other 
things  denying  each  and  every  allegation  contained  in  the 
petition.  The  remonstrators,  having  been  defeated  before 
the  commissioners,  appealed  to  the  circuit  court  where  a 
similar  result  was  obtained  before  the  jury.  Appellants 
moved  in  arrest  of  judgment  on  the  ground  that  the  petition 
"does  not  show  any  cause  of  action,  or  any  right  to  the 
annexation  as  prayed."  The  motion  was  overruled,  and 
this  action  of  the  court  is  urged  upon  us  as  being  erroneous. 

The  question  presented  is  one  of  jurisdiction;  appellants 
maintaining  that  the  petition  shows  affirmatively  that  the 
board  of  commissioners  has  no  jurisdiction  of  the  subject- 
matter,  by  reason  whereof  the  judgment  appears  without 
foundation  to  rest  upon. 

In  annexing  territory  to  the  existing  boundaries  of  cities 

in  this  State,  if  the  territory  is  contiguous  and  has  been 

platted  into  town  lots,  as  prescribed  by  law,  and  the 

1.  plat  recorded  in  the  recorder's  office  of  the  county, 
the  city  itself  has  the  exclusive  power  to  annex  such 

platted  ground,  or  to  decline  it,  as  its  common  council  may 
determine.     §3658  Burns  1901,  §3195  R.  S.  1881. 

It  is  only  in  cases  where  the  city  desires  to  annex  un- 
platted contiguous  territory  that  county  boards  have  any 
jurisdiction  or  authority  to  take  cognizance  of  the 

2.  subject     §3659  Bums  1901,  §3196  R.  S.  1881; 
Forsythe  v.  City  of  Ilammond  (1895),  142  Ind. 

505,  30  L.  R.  A.  676;  Strosser  v.  City  of  Ft.  WoA/ne 
(1885),  100  Ind.  443;  City  of  Logansport  v.  LaRose 
(1884),  99  Ind.  117. 

Therefore,  whether  the  land  proposed  for  annexation  is 

platted  or  unplatted  is  a  jurisdictional  fact,  which,  as  held 

in  Chandler  v.  City  of  KoTcomo  (1894),  137  Ind. 

8.     295,  must  not  only  be  alleged  but  proved.     See 

authorities  cited  at  page  298.    Loeh  r.  MaihioB 

(1871),  37  Ind.  306. 
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An  attempted  annexation  of  unplatted  territorj'  by  the 

city  council,  without  the  consent  of  the  owner,  is  null  and 

void  for  want  of  jurisdiction.     City  of  Indianapo- 

4.  lis  V.  McAvoy   (1882),  86  Ind.   587;  Strosser  v. 
City  of  Ft.   Wayne,  supra.     In  the  latter  case  it 

is  said:  ^*It  was  an  attempt  by  one  tribunal  to  exercise 
jurisdiction  over  a  subject-matter  of  which  another  tribunal 
had  exclusive  jurisdiction.  There  was  not  simply  a  defect 
or  irregularity  in  the  proceedings,  but  there  was  an  abso- 
lute want  of  jurisdiction  of  the  subject-matter,  for  it  was 
an  attempt  to  exercise  a  jurisdiction  given  by  statute  to 
an  entirely  different  tribimal.  The  law  upon  this  subject 
is  thus  stated  by  Judge  Cooley,  who,  in  speaking  of  the 
power  to  legalize  tax  proceedings,  says :  ^One  very  precise 
limit  to  the  power  to  cure  these  proceedings  is  this:  They 
cannot  be  cured  when  there  was  a  lack  of  jurisdiction  to 
take  them.  This  is  a  rule  applicable  to  every  species  of 
legal  proceedings.'  " 

The  term  "platted,"  as  used  in  §3658,  supra,  of  the  an- 
nexation statutes  in  contradistinction  to  "unplatted"  ter- 
ritory as  used  in  §8659,  supra,  has  a  technical  sig- 

5.  nification,  and  means  legal  plats,  a  platting  for  town 
purposes    in    accordance    with    the    provisions    of 

§§4411,  4413  Burns  1901,  §§3374,  3376  R.  S.  1881;  and 
when  employed  in  a  petition  for  annexation  will  be  pre- 
sumed to  be  used  in  its  statutory  sense.  Forsythe  v.  City 
of  Hammond,  supra.  Land  not  contiguous  to  the  city,  but 
laid  off  in  lots,  is  not  platted  land  within  the  meaning  of 
the  statute.  ^Neither  is  contiguous  land  that  Has  been  laid 
off  in  lots  and  the  plat  not  acknowledged  and  recorded.  In 
short,  all  adjoining  lands  that  have  not  been  subdivided 
into  lots,  streets  and  alleys,  and  the  division  executed  in 
substantial  compliance  with  §§4411,  4413,  supra,  should  be 
described  in  an  annexation  proceeding  as  unplatted  terri- 
tory.   These  qualifying  words  are  the  chief  means  by  which 
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the  jurisdiction  may  be  determined;  that  is,  whether  the 
proceedings  should  be  lodged  with  the  county  board  or  with 
the  common  council  of  the  city. 

This  case  is  very  different  from  one  where  the  proposed 
territory  is  characterized  in  a  general  or  indefinite  way, 
and  which  some  of  the  cases  hold  may  be  strength- 
6.  ened  by  proof.  There  is  no  uncertainty  in  the  lan- 
guage of  the  petition,  no  ground  for  explanatory 
proof.  It  is  positively  averred  that  the  land  is  all  con- 
tiguous to  the  city  and  that  a  part  of  it  is  platted  and  a 
part  is  unplatted,  which,  in  a  proceeding  like  this,  is 
equivalent  to  averring  that  the  common  council  of  the  city 
has  jurisdiction  in  part  and  the  county  board  in  part. 
The  statute  makes  no  provision  for  joint  jurisdiction  of  the 
board  and  council,  and  no  such  thing  can  be  recognized. 
Moreover  it  has  been  held  that  the  board  of  commissioners 
has  no  power  to  grant  the  city's  petition  in  part  and  refuse 
it  in  part;  that  it  must  refuse  or  grant  it  as  a  whole. 
City  of  Peru  v.  Bearss  (1877),  65  Ind.  576,  582 ;  Mullikin 
V.  City  of  Bloomingion  (1880),  72  Ind.  161,  165;  Wind- 
man  V.  City  of  Vincennes  (1877),  58  Ind.  480;  Taylor  v. 
City  of  Ft.  Wayne  (1874),  47  Ind.  274.  In  the  case  of 
City  of  Peru  v.  Bearss,  supra,  it  is  said:  "The  board  of 
commissioners  is  not  authorized  by  law  to  grant  a  part, 
and  deny  a  part,  of  the  city's  petition.  *  *  *  If 
the  legislature  had  intended  that  the  board  of  commissioners 
should  have  the  power  to  grant  the  prayer  of  the  city's 
petition,  in  p^rt,  in  such  manner  as  to  authorize  the  board 
to  annex  to  the  city  such  part  only  of  the  territory  de- 
scribed in  the  petition,  as  to  the  board  might  seem  right 
and  proper,  and  to  deny  the  prayer  of  the  petition  as  to  the 
residue  of  such  territory,  then  the  language  of  the  statute 
would  have  been  very  different  from  what  it  is  now." 

The  circuit  court  on  appeal  tried  the  case  de  novo,  as 
an  original  cause,  but  with  the  same  limitation  of  power 

Vol.  168—17 
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as  rested  upon  the  board  of  commissioners.    §§4224, 

7.  4226  Bums  1901,  §§3243,  3245  R.  S.  1881;  Pml 
V.  Town  of  Walkerton  (1898),  160  Ind.  565. 

We  cannot  approve  the  argument  that  because  there  ap- 
pears in  the  petition  of  the  city  no  averment  that  the  plats 
were  recorded  the  court  will  presume  they  were 

8.  not  recorded,  and  that  the  lands  described  as  platted 
and  contiguous  were  unrecorded  plats,  and  therefore 

in  a  legal  sense  unplatted  territory.  No  presumption 
can  arise  to  break  down  a  consistent,  uncontradicted,  posi- 
tive statement  of  fact.  Besides,  it  would  be  doing  violence 
to  a  fundamental  rule  of  pleading  to  permit  the  petitioner 
to  allege  one  thing  and  prove  another. 

The  describing  of  the  territory  to  be  annexed  by  metes 

and  bounds,  as  it  appears  in  the  petition,  is  not  equivalent 

to  an  allegation  that  the  lands  were  all  unplatted. 

9.  It    is,    perhaps,    usual,    in    describing    unplatted 
lands  in  such  cases  to  set*  them  out  by  metes  and 

bounds,  but  we  do  not  think  that  such  a  description  is  so 
inconsistent  with  a  part  of  the  land's  being  platted  as  to 
overcome  the  positive  averment  that  a  part  of  it  was  platted. 
We  therefore  think  that  the  petition  shows  afiSrmatively 
that  the  board  of  commissioners  had  no  jurisdiction  of 
the  subject-matter  of  the  petition,  and  that  the  motion  in 
arrest  should  have  been  sustained.  There  are  many  other 
exceptions  presented,  chiefly  arising  on  the  admission  of 
evidence,  a  number  of  which,  at  least,  are  worthy  of  con- 
sideration, but,  assimiing  that  they  will  not  arise  again 
upon  a  retrial,  we  have  not  taken  them  up. 

Judgment  reversed,  with  instructions  to  sustain 
10.    the  motion  in  arrest  of  judgment 
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New  Castle  Bridge  Company  v.  Dott. 

[No.  20,759.    Filed  December  13,  1906.    Rehearing  denied  March 

15.  1907.] 

1.  Appeal.  —  Briefs,  —  Waiver.  —  A  failure  by  appellant,  in  its 
brief,  to  make  any  specific  objection  to  the  complaint,  is  a 
waiver  of  such  objections,    p.  262. 

2.  Negligence. — Master  and  Servant, — Assumption  of  Risk^ — 
Contracts, — The  doctrine  of  assumed  risk  in  negligence  cases 
rests  upon  contract,  express  or  implied,    p.  263. 

3.  Same. — Master  and  Servant, — Assumption  of  Risk. — Scope  of 
Employment — Outside  Work, — The  servant,  when  ordered  to 
do  work  outside  of  the  scope  of  his  employment,  does  not  as- 
sume the  risks  of  unsafe  ways,  works  and  machinery,  unless  the 
defects  are  known  or  obvious,    p.  264. 

4.  Same. — Master  and  Servant, — Assumption  of  Risk, — Scope  of 
Employment — Ways  and  Works, — ^The  servant  does  not  as- 
sume the  risk  of  the  master's  negligence  in  furnishing  unsafe 
and  unsuitable  places  in  which  to  work.    p.  264. 

6.  Master  and  Servant. — Assumption  of  Risk, — Work  Outside 
of  Scope  of  Employm^ent — ^Where  a  servant  was  ordered  tem- 
porarily to  assist  in  shearing  some  iron,  and  while  engaged  in 
such  work  a  pile  of  iron,  the  danger  from  which  he  neither 
saw  nor  appreciated,  fell  upon  him  causing  severe  injury, 
such  work  being  outside  of  the  scope  of  his  employment,  he 
cannot  be  held  to  have  assumed  such  risk.    p.  264. 

6.  Negligence. — Proocim^ite  Cause. — Piling  Iron. — ^Where  sheets 
of  iron  were  piled  in  a  single  layer,  without  lateral  support, 
near  a  machine  for  shearing  iron,  at  which  many  men  were 
working,  such  negligence  in  piling  such  iron  was  the  proxi- 
mate cause  of  an  injury  to  a  servant  working  at  such  machine, 
where  such  iron  fell  and  injured  him.    p.  265. 

7.  Trial.  —  Instructions,  —  Details, — Nondirection, — ^An  instruc- 
tion that  the  plaintiff  should  recover  in  a  negligence  case  if  he 
has  proved,  by  a  preponderance  of  the  evidence,  the  allegations 
of  his  complaint,  is  not  bad  because  it  does  not  set  out  the 
facts  stated  in  such  allegations,  nor  include  the  elements  of 
assumed  risk  and  contributory  negligence,    p.  266. 

8.  Same.  —  Instructions.  —  Nondirection. — Remedy, — ^Where  the 
court's  instruction  is  general  and  omits  the  details,  it  is  the 
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duty  of  the  party  desiring  such  details  to  present  a  proper  in- 
struction including  same,  and  present  it  to  the  trial  judge, 
p.  266. 

9.  Trial. — Instruetiona. — Separate  Issues. — An  instruction,  in  a 
negligence  case,  omitting  the  questions  of  assumption  of  risk 
and  contributory  negligence,  is  not  erroneous,  where  such  ques- 
tions are  covert  in  other  instructions,    p.  266.  * 

10.  Same.  —  Instructions.  —  Burden  of  Proof. — Negligence. — An 
instruction,  in  a  negligence  case,  that  ''the  plaintiff  is  not 
bound  to  prove  that  he  was  free  from  fault  in  receiving  his 
injuries;  the  question  of  contributory  negligence  is  now  a 
matter  of  defense,  and  the  burden  is  cast  upon  the  defendant  to 
prove  by  a  fair  preponderance  of  the  evidence  that  the  plain- 
tiff ♦  ♦  ♦  Yf&8  guilty  of  some  act  or  acts  of  negligence 
that  contributed  to  his  injuries,''  is  not  erroneous,    p.  267. 

11.  Same. — "Burden  of  Proof." — Meaning. — The  phrase  "burden 
of  proof  implies  that  the  party  having  the  affirmative  of  an 
issue  must  show  a  preponderance  of  the  whole  testimony  in 
favor  of  such  issue,  and  the  term  applies  to  the  defendant  in 
proving  the  contributory  negligence  of  the  plaintiff  just  the 
same  as  to  the  plaintiff  in  proving  defendant's  negligence, 
p.  267. 

12.  Same. — Burden  of  Proof. — Weight  of  Evidence. — Burden  of 
proof  is  a  matter  of  law  for  the  court,  and  weight  of  evidence 
is  a  question  of  fact  for  the  jury.    p.  268. 

13.  Same.  —  Instructions.  —  Burden  of  Proof. — Negligence. — ^An 
instruction,  in  a  negligence  case,  that  "the  burden  is  cast  upon 
the  defendant  to  prove  by  a  fair  preponderance  of  the  evi- 
dence" the  contributory  negligence  of  the  plaintiff,  is  a  correct 
statement  of  the  law,  and  does  not  imply  that  the  jury  may  not 
consider  all  of  the  evidence.  M.  S.  Huey  Co.  v.  Johnston,  164 
Ind.  489,  and  Tovm  of  Winamac  v.  Stout,  165  Ind.  365,  followed. 
Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274,  Pittsburgh,  etc., 
R.  Co.  v.  Lightheiser,  163  Ind.  247,  and  Pittsburgh,  etc., 
R.  Co.  v.  Collins,  163  Ind.  569,  distinguished.  Cleveland,  etc., 
R.  Co.  v.  Miles,  162  Ind.  646,  disapproved,    p.  268. 

14.  Same. — Instructions  Requested,  Covered  by  those  Given. — 
Where  requested  instructions  are  already  covered  by  those 
given,  they  should  be  refused,    p.  270. 

15.  Same.  —  Instructions.  —  Refusal  to  Give.  —  Facts  Covered 
Denied  by  Answers  to  Interrogatories. — Where  the  court  re- 
fused to  give  requested  instructions  covering  a  certain  fact  in 
the  case,  upon  which  there  was  some  evidence,  the  answers  to 
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the  interrogatories  to  the  jury  denying  the  existence  of  such 
fact  renders  harmless  the  refusal  to  give  such  instructions, 
p.  271. 

16.  PUSADING.  —  Complaint  —  Amendmenta  After  Trial, — There 
is  no  error  in  permitting  plaintiff,  at  the  close  of  the  evidence, 
to  amend  his  complaint  so  as  to  show  that  the  lower  blade  of 
an  iron  shears  was  defective  instead  of  the  upper,  as  alleged 
originally,  no  prejudice  to  4lef aidant  being  occasioned  thereby. 
p.  271. 

From  Morgan  Circuit  Court;  Joseph  W.  Williams, 
Judge,  pro  tern. 

Action  by  Arthur  W.  Doty  against  the  New  Castle 
Bridge  Company.  Erom  a  judgment  on  a  verdict  for  plain- 
tiff for  $5,000,  defendant  appeals.  Transferred  from  Ap- 
pellate Court  (see  37  Ind.  App.  84)  under  cl.  1,  §1337] 
Bums  1901,  Acts  1901,  p.  565,  §10.     Affirmed. 

Elmer  E:  Stevenson  and  Oscar  Matthews,  for  appellant. 
Charles  F.  Remy,  John  W.  Donaker  and  Renner  &  Mc- 
Nutt,  for  appellee. 

Haduey,  J. — Appellee  recovered  a  judgment  for  personal 
injuries  received  through  the  alleged  negligence  of  appel- 
lant Appellee  was  employed  in  appellant's  yards,  and  on 
the  day  of  the  injury  was  ordered  to  go  into  the  shop  and 
assist  in  shearing  a  large  steel  plate,  and  while  so  engaged 
was  hurt  by  the  falling  of  a  pile  of  angle  irons  upon  his 
leg.  The  negligence  charged  is  the  permitting  of  the 
shears  to  become  and  remain  dull,  the  improper  piling  of 
the  angle  irons,  and  in  permitting  the  angle  irons,  so  im- 
properly piled,  to  be  and  remain  concealed  in  the  shops 
at  the  place  where  the  plaintiff  was  ordered  to  assist  in  the 
work  of  shearing.  A  demurrer  to  each  of  the  two  para- 
graphs of  complaint  was  overruled,  as  was  also  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories,  and 
for  a  new  trial. 

Appellant,  under  its  points  and  authorities,  lias  stated 
many  general  propositions  of  law,  but  nowhere  in  its  brief 
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has  it  suggested  any  specific  objection  to  the  com- 
1.     plaint.     We  have,  therefore,  treated  the  assignment 

on  the  rulings  upon  the  demurrers  to  the  complaint 
as  being  waived. 

It  is  alleged  in  the  complaint  that  the  plaintiff  was  em- 
ployed to  work  in  the  yard,  and  was  ordered  by  the  defend- 
ant to  go  into  the  shop,  where  he  was  not  acquainted,  and 
assist  in  shearing  a  steel  plate;  that  the  shears  pointed  to 
the  north ;  that  the  steel  plate  to  be  sheared  was  twenty  feet 
long,  four  feet,  four  inches  wide,  and  five-sixteenths  of  an 
inch  thick;  that  the  plate  was  suspended  by  chains  to  a 
hoist  and  rested  immediately  to  the  east  of  the  shears; 
that  it  required  from  eight  to  ten  men  to  do  the  shearing, 
which  was  accomplished  by  half  the  men  pulling  and  half 
pushing  the  plate  steadily  and  smoothly  through  the  shears, 
from  the  north  to  the  south ;  that  the  cuts  were  six  inches 
wide  and  when  a  cut  was  finished  it  dropped  to  the  west 
of  the  shears  and  the  plate  returned  to  the  north  and  was 
again  pulled  and  pushed  through  the  shears  as  before. 

The  answers  to  the  interrogatories  show  that  the  appellee 
is  a  man  of  average  intelligence,  good  eyesight,  and  expe- 
rienced in  working  with  and  about  iron.  He  had  been  for 
three  weeks  employed  by  appellant  as  a  general  workman 
in  the  yard,  and  on  one  previous  occasion  had  been  sent 
into  the  shop  to  assist  in  shearing  steel  plates,  but  helping 
to  shear  steel  plates  was  not  within  the  scope  of  his  employ- 
ment. On  the  occasion  of  his  injury,  the  appellee,  with  others 
from  the  yard,  was  sent  into  the  shop  to  help  shear.  When 
they  arrived  the  plate  was  in  position  for  shearing.  The 
appellee  took  his  place  at  the  southeast  comer  of  the  plate. 
At  the  time  there  were  two  single  tiers  of  angle  irons, 
twelve  to  sixteen  inches  high,  on  the  floor  of  the  shop,  and 
east  of  the  shears,  and  which  the  appellee  could  not  see 
by  looking  down.  The  angle  irons  were  improperly  piled 
and  the  appellant  knew  it,  and  they  were  piled  by  order  of 
the  shop-foreman.     It  was  the  custom  of  the  shop  to  pile 
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irons  east  of  the  shears  to  await  removal  to  the  bolting 
racL    The  appellee  had  selected  his  place  at  the  plate,  had 
helped  to  cut  one  strip,  and  if  he  had  made  a  close  inspec- 
tion might  have  avoided  injury.    The  shop  in  the  vicinity 
of  the  shears  was  amply  lighted.    The  angle  irons  extended 
eastward  from  the  shears  to  a  point  east  of  the  plate  being 
sheared.    Appellee's  injury,  by  the  falling  of  the  angle  irons 
upon  his  leg,  could  have  been  anticipated  by  the  appellant 
From  the  averments  of  the  complaint  and  the  facts  dis- 
closed by  the  answers  to  interrogatories,  appellant  argues 
that  the  appellee's  injuries  from  the  falling  irons  were  an 
assumed  risk  of  employment     Its  contention  being  that 
since  it  was  common  to  pile  the  irons  by  the  shears  to  re- 
main only  temporarily,  and  until  they  could  be  removed 
by  other  employes  to  the  bolting  rack,  they  formed  only 
a  transient^  shifting  condition  usual  to  all  similar  estab- 
lishments, and  therefore  a  danger  that  all  employes  must 
be  held  to  have  assumed.    If  the  appellee  had  been  employed 
to  work  in  the  shop  and  was  familiar  with  the  conduct  of 
the  business  therein,  and  such  a  piling  of  iron  was  cus- 
tomary and  necessary  to  a  reasonable  and  economical  dis- 
patch of  business,  then  we  should  have  a  very  different 
question.     But  the  appellee  was  employed  to  do  general 
work  in  the  yard,  the  evidence  shows,  to  pile  iron,  load  and 
unload  cars,  and  such  other  work  as  was  required  to  be  done 
about  the  yard. 

An  assumed  risk  rests  upon  contract.    When  the  appellee 

undertook  with  appellant  to  do  general  work  in  the  yard, 

he  impliedly  agreed,  as  part  of  his  contract  of  em- 

2.     ployment,  to  assume  the  risk,  that  is,  take  his  chance 

of  all  known  or  apparent  perils  that  are  usually 

incident  to  the  place  where,  and  the  business  in  which,  he 

18  to  engage.    Braail  Block  Coal  Co,  v.  Oibson  (1903),  160 

Ind.  319,  98  Am.  Sep.  281;  Wahaah  B.  Co.  t.  Bay  (1899)^ 

152  Ind.  392. 


Digiti 


zed  by  Google 


264  SUPREilE  COURT  OF  INDIANA, 

New  Castle  Bridge  Co.  v.  Doty— 168  Ind.  269. 

But  the  appellee's  assumption  of  risk  was  no  broader 
than  his  contract     He  could  not  have  looked  to  his  em- 
ployer for  protection  against  an  unsafe  place,  or 

3.  unsuitable  appliance,  beyond  the  general  scope  of 
his  employment,  had  he  voluntarily  gone  outside; 

and  when  ordered,  as  in  this  case,  by  his  employer,  to  go 
into  tlie  shop  and  do  unfamiliar  work,  in  an  unfamiliar 
place,  with  a  different  set  of  fellow  workmen,  and  receiving 
no  notice  to  the  contrary,  he  had  the  right  to  assume  that 
the  new  working  place  was  safe  and  in  good  condition, 
and,  as  against  a  danger  that  was  not  open,  or  of  which  he 
had  no  knowledge,  actual  or  constructive,  he  assumed  no 
risk.  In  such  case,  if  injured  by  reason  of  the  working 
place's  being  negligently  obstructed  by  the  appellant,  the 
appellee,  being  himself  in  the  exercise  of  due  care,  was  en- 
titled to  recover.  Brazil  Block  Coal  Co.  v.  Hoodlet  (1891), 
129  Ind.  327,  336;  Repvhltc  Iron  &  Steel  Co.  y.Ohler 
(1903),  161  Ind.  393;  Cincinnati  etc.,  R.  Co.  v.  Madden 
(1893),  134  Ind.  462;  Louisville,  etc.,  B.  Co.  v.  Hanning 
(1892),  131  Ind.  528,  31  Am.  St.  443. 

Neither  does  the  servant  in  his  contract  assume 

4.  the  increased  hazard  of  his  master's  negligence  in 
furnishing  an  unsuitable  and  an  unsafe  place  to 

work. 

Applying  these  principles  to  the  facts  in  this  case,  ap- 
pellant's contention  cannot  be  sustained.     It  is  shown  that 
the  appellee  had  assisted  in  shearing  in  the  shop 

5.  but  once  before.  The  angle  irons  had  been  piled 
immediately  east  of  the  shears,  in  an  improper  man- 
ner, by  the  direction  of  the  shop  foreman,  and  with  the 
knowledge  of  the  appellant,  and  in  such  a  way  that  the 
appellee's  injury  from  their  falling  on  him  could  have  been 
anticipated  by  the  appellant.  The  evidence  shows,  without 
dispute,  that  the  improper  piling  consisted  of  placing  one 
angle  iron  on  top  of  another  in  a  single  unsupported  tier, 
while  the  proper,  safe,  and  customary  way  of  piling  was 
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to  place  them  in  double  interlocking  tiers.  Besides,  the 
answers  show  that  when  the  appellee,  by  the  order  of  the 
appellant,  arrived  at  the  shears,  the  steel  plate  was  mounted 
ready  to  shear,  and  he  did  not  know  that  the  angle  irons 
had  been  piled  near  the  shears.  He  could  not  see  them 
when  he  took  his  place  at  the  plate  by  looking  down,  and, 
according  to  the  testimony  of  at  least  two  witnesses,  he 
could  not  see  the  irons  because  the  plate  they  were  about 
to  shear  was  over  them,  though  the  irons  did  extend  east 
of  the  plate.  Neither  does  it  appear  that  the  appellee  had, 
nor,  by  the  exercise  of  reasonable  diligence,  might  have  had, 
knowledge  of  their  presence  until  they  fell  and  injured  him. 
From  these  facts  the  jury  was  warranted  in  finding  not  only 
that  the  appellee  did  not  assume  the  risk,  but  also  that 
the  appellant  was  guilty  of  the  negligence  complained  of. 

Appellant's  counsel  also  insist  that  if  the  appellant  was 

guilty  of  negligence  in  permitting  the  angle  irons  to  be  and 

remain  piled  by   the   shears,   such  negligence,   as 

6.  shown  by  the  .evidence  and  findings,  was  not  the 
proximate  cause  of  the  appellee's  injuries.  It  is 
contended  that  it  was  the  negligence  of  the  appellee  and 
his  fellow  workmen  in  allowing  the  plate  that  was  being 
sheared  to  tip  and  strike  the  irons  that  constituted  the 
proximate  cause  of  the  appellee's  accident.  This  conten- 
tion cannot  be  allowed.  There  is  no  finding  nor  evidence 
to  show  that  the  tipping  was  not  a  usual  and  necessary 
thing  to  facilitate  the  cutting  by  the  shears.  Indeed,  there 
was  testimony,  by  at  least  two  witnesses,  that  it  was  nec- 
essary in  passing  the  plate  through  the  shears  to  move 
it  up  and  down  to  dislodge  it  from  the  shears ;  and,  under 
the  findings  and  evidence,  we  can  by  no  means  say,  as  a 
matter  of  law,  and  against  the  general  verdict,  that  the 
movement  of  the  plate's  edge  upward  and  downward  was 
negligence,  or  even  unnecessary.  Under  the  facts  as  they 
appear,  it  was  the  piling  of  the  angle  irons  in  an  improper 
manner  and  in  a  place  where  they  would  be  unseen  and 
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dangerous  to  the  workmen  engaged  in  shearing,  that  consti- 
tuted the  first,  the  originating,  and  immediate  cause  of  the 
appellee's  injuries,  P.  H.  &  F.  M.  Boots  Co.  v.  Meeker 
(1905),  165  Ind.  132. 

Complaint  is  made  of  the  second  instruction  because  it 

informed  the  jury  that  the  appellee  might  recover  if  he 

had  proved  by  a  fair  preponderance  of  the  evidence 

7.  the  material  allegations  of  one  or  both  paragraphs 
of  the  complaint.  It  is  claimed  that  this  instruc- 
tion is  bad  for  two  reasons:  (1)  Because  it  does  not  set 
forth  what  constitutes  the  materiaj  allegations  of  the  com- 
plaint; (2)  it  omits  the  elements  of  assumed  risk  and  con- 
tributory negligence.  Neither  of  these  objections  is  ten- 
able. It  is  not  erroneous  to  express  an  instruction  in  gen- 
eral terms,  if  the  expressions  employed  are  correct  within 
their  own  limitation.  It  is  only  when  an  instruction  pur- 
ports to  state  specifically  all  the  material  averments  of  a 
pleading  that  it  becomes  erroneous  to  leave  one  or  more  of 
such  averments  unstated.  The  rule  is  well  settled  that 
when  an  instruction  is  good  as  far  as  it  goes,  but  fails  to 

cover  all  the  details  as  fully  and  specifically  as  might 

8.  have  been  done,  the  omission  of  details  cannot  be 
treated  as  error  unless  the  party  complaining  pre- 
pared, and,  at  the  proper  time,  requested  the  court  to  give 
a  more  specific  charge.  Fitzgerald  v.  Goff  (1884),  99  Ind. 
28,  40;  Ireland  v.  Emmerson  (1884),  93  Ind,  1,  6,  47  Am. 
Rep.  364;  Dyer  v.  Dyer  (1882),  87  Ind.  13,  18;  Loms- 
ville,  etc.,  B.  Co.  v.  Grantham  (1885),  104  Ind.  353,  358; 
Wells  V.  Morrison  (1883),  91  Ind.  51,  60. 

Besides,  the  doctrines  of  assumed  risk  and  of  con- 

9.  tributory  negligence,  so  far  as  applicable  to  the  facts 
in  evidence,  were  fully  and  correctly  stated  in  other 

instructions  given. 

Appellant's  chief  assault  is  made  on  number  eight,  given 
by  the  court     It  is  as  follows:     "I  instruct  you  that  as 
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the  law  now  exists  in  Indiana,  the  plaintiff  is  not 

10.  bound  to  prove  that  he  was  free  from  fault  in  re- 
ceiving his  injuries.     The  question  of  contributory 

negligence  is  now  a  matter  of  defense,  and  the  burden  is 
cast  upon  the  defendant  to  prove  by  a  fair  preponderance 
of  the  evidence  that  the  plaintiff,  Arthur  W.  Doty,  was 
guilty  of  some  act  or  acts  of  negligence  that  contributed 
to  his  injuries,  or  that  he  did  not  use  such  care  or  caution 
as  a  reasonably  prudent  person  would  have  used  under  the 
circumstances,  before  this  action  can  be  defeated  for  con- 
tributory n^ligence  alone,  if  he  has  otherwise  proved  his 
case/^  In  a  form  more  concrete  the  instruction  may  be 
stated  thus :  "Contributory  negligence  being  now  a  matter 
of  defense,  the  burden  of  proving  it  rests  upon  the  defend- 
ant, and,  before  the  plaintiff's  action  can  be  defeated  for 
contributory  negligence  alone,  there  must  be  proved  by  a 
preponderance  of  the  evidence  some  negligent  act  of  the 
plaintiff  that  contributed  to  his  injury."  The  charge  com- 
plained of  is  a  little  unfortunate  in  form  of  expression, 
but  we  are  unable  to  see  any  objection  to  the  legal  prin- 
ciple involved.  Being  a  matter  of  defense,  the  burden, 
that  is,  the  duty  or  obligation,  of  proving  contributory 
negligence  was  cast  upon  the  defendant,  and  to  make  the  de- 
fense successful  it  was  required  to  maintain  or  establish 
it  by  a  fair  preponderance  of  all  the  evidence  in  the  case. 
These  principles  are  elementary.  There  is  nothing  mysteri- 
ous or  peculiar  about  the  term  "burden  of  proof."  It 
stands  simply  for  what  is  ordinarily  meant  by  the  use 

11.  of  the  words.  In  pleading,  the  party  who  assumes 
the  aflSrmative  of  the  issue  or  proposition  has  there- 
by, under  a  rule  of  law,  laid  upon  him  the  necessity  of 
maintaining  the  issue  or  proposition  to  the  end,  by  being 
able  at  the  conclusion  of  the  evidence  to  point  to  a  greater 
weight  of  evidence  in  support  of  the  issue  or  proposition 
than  appears  against  it ;  and  this  is  all  that  the  term  ^T)urden 
of  proof'  implies.     Furthermore,  when  applied  to  the 
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question  of  contributory  negligence,  the  rule  operates  in 
precisely  the  same  way  as  in  the  determination  of  any  other 
fact  or  issue  by  the  evidence,  whether  the  affirmative  is 
held  by  the  plaintiff  or  by  the  defendant. 

But  the  burden  of  proof  and  weight  of  evidence  should 
not  be  confounded.     They  have  radically  different 

12.  meanings.    The  former  is  a  question  of  law  for  the 
court,  and  the  latter  a  question  of  fact  for  the  jury. 

It  18,  however,  insisted  by  appellant's  counsel  that  the 

expression,  "the  burden  is  cast  upon  the  defendant  to  prove 

by  a  fair  preponderance  of  the  evidence"  the  plain- 

13.  tiff's  fault,  is  erroneous,  because  it,  in  effect,  tells 
the  jury  that  the  appellant  must  prove  the  fact  by 

its  own  evidence;  and  in  support  of  its  contention  counsel 
chiefly  rely  upon  the  ruling  in  Indianapolis  St.  R.  Co,  v. 
Taylor  (1902),  158  Ind.  274.  There  is  no  reasonable 
basis  for  the  insistence.  The  language  quoted  above  is 
a  correct  expression  of  the  law.  Having  undertaken  to 
defeat  the  appellee's  claim  by  showing  that  his  own  care- 
lessness contributed  to  his  injuries,  it  was  incumbent  upon 
the  appellant,  as  a  rule  of  law,  to  establish  the  truth  of 
the  appellee's  negligence  by  showing  such  a  condition  in 
the  evidence  as  a  whole  as  would  show  that  the  weight  of 
the  entire  body  of  the  evidence  preponderates  in  support 
of  the  proposition.  There  is  no  reason  for  saying  that  the 
phrase,  "the  burden  is  cast  upon  the  defendant  to  prove 
by  a  preponderance  of  the  evidence,"  is  equivalent  to  say- 
ing that  it  must  produce  all  the  evidence  that  may  be  con- 
sidered in  making  such  proof.  The  party  having  the  burden 
of  proof  in  any  issue,  in  any  case,  and  who  must  secure  a 
preponderance,  on  penalty  of  failure,  has  a  right  to  have 
the  jury  explore  the  entire  field  of  the  evidence,  and  make 
available  in  his  behalf,  not  only  the  evidence  produced 
by  the  party  himself,  but  also  all  the  evidence  in  his  favor 
that  may  have  been  produced  by  the  opposite  party,  di- 
rectly or  otherwise,  either  express,  or  that  may  arise  by 
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implication  from  facts  proved  by  the  opponent,  or  from 
facts  and  circumstances  otherwise  appearing  in  the  case. 
In  other  words,  in  determining  any  issue  or  fact  in  a  judi- 
cial proceeding,  all  items  of  evidence,  for  or  against, 
whether  brought  into  the  case  by  this  party  or  that,  should 
be  properly  credited  by  the  jury,  and,  when  so  credited,  if 
the  whole  evidence  preponderates  in  weight  in  favor  of  the 
party  having  the  burden  of  proof,  he  wins,  but,  if  it  ap- 
pears evenly  balanced,  or  preponderates  against  him,  he 
loses,  and  any  instruction  that  conveys  a  different  concep- 
tion will  be  either  erroneous  or  misleading.  Fay  v.  Bur- 
ditt  (1882),  81  Ind.  433,  443,  42  Am.  Rep.  142;  Carver 
V.  Carver  (1884),  97  Ind.  497,  511.  The  language  in 
Indianapolis  St.  R.  Co.  v.  Taylor,  supra,  cannot  fairly  be 
construed  as  supporting  appellant's  theory,  that  the  instruc- 
tion complained  of  was  calculated  to  mislead  the  jury  into 
believing  that  the  appellee's  contributory  negligence  could 
only  be  proved  by  evidence  produced  by  the  appellant. 

The  instruction  condemned  in  the  case  last  cited,  when 
requested  by  the  defendant,  read  thus :  "If  it  affirmatively 
appears  from  the  evidence  that  the  plaintiff  did  not  use  due 
care  to  discover  the  approach  of  the  cars  on  the  defendant's 
track  before  he  attempted  to  cross  the  same,  he  cannot  re- 
cover for  any  alleged  negligence  of  the  defendant."  Before 
giving,  the  court  modified  the  same  by  adding:  "But  the 
burden  of  proving  contributory  negligence  on  the  part  of 
the  plaintiff  rests  on  the  defendant."  It  will  be  observed 
that  the  instruction  as  requested  was  absolutely  correct 
and  complete  within  itself.  In  effect,  it  directed  the  jury 
that  if  it  affirmatively  appeared — that  is,  if  it  appeared  by 
a  fair  preponderance  of  the  evidence — that  the  plaintiff 
did  not  use  due  care,  he  could  not  recover.  The  first  part 
of  the  instruction  rightly  advised  the  jury  that  they  might 
look  to  all  the  evidence  generally  for  proof  of  the  appellee's 
contributory  negligence,  and  when  the  court  added,  "but 
the  burden  of  proving  contributory  negligence  on  the  part 
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of  the  plaintiff  rests  on  the  defendant,"  he  but  added  con- 
fusion, for  then  it  might  reasonably  appear  to  jurors  that 
the  concluding,  or  mandatory  sentence,  was  intended  to  ex- 
plain and  limit  the  jury  to  the  evidence  introduced  by  the 
defendant 

Besides  there  is  nothing  held  in  this  case  that  conflicts 
with  the  holding  in  the  case  of  Indianapolis  St  R.  Co,  v. 
Taylor,  supra.  It  was  there  said  on  page  279 :  "By  an- 
other instruction,  the  court  correctly  informed  the  jury 
that  the  contributory  negligence,  if  any,  of  appellee  was  a 
defense  to  the  first  and  second  paragraphs  of  the  complaint, 
and  the  burden  of  proving  the  same  was  upon  the  appel- 
lant." In  the  case  at  bar  the  jury  could  not  possibly  have 
been  misled,  because  the  court  in  other  numbers  fully  and 
specifically  covered  the  question  of  proving  contributory 
negligence.  In  number  fourteen  the  rule  was  stated  more 
favorably  to  the  appellant  than  it  had  a  right  to  have  it. 

Since  the  case  of  Indianapolis  St.  R.  Co.  v.  Taylor, 
supra,  and  claiming  to  be  influenced  thereby,  a  question 
relating  to  the  proper  mode  of  instructing  the  jury  con- 
cerning contributory  negligence  has  arisen  in  the  following 
cases,  besides  the  one  at  bar:  Cleveland,  etc.,  R.  Co.  v. 
Miles  (1904),  162  Ind.  646;  Pittsburgh,  etc.,  R.  Co.  v. 
lAghtheiser  (1904),  163  Ind.  247;  Pittsburgh,  etc.,  R.  Co. 
V.  Collins  (1904),  163  Ind.  569;  and  perhaps  some  others. 

The  last  two  cases  cited  rest  upon  their  own  peculiar 
facts.  In  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Miles, 
supra,  there  appears  a  remark,  on  page  656,  not  in  accord 
with  the  views  of  the  court  upon  further  consideration. 
We  here  reiterate  and  follow  the  doctrine  declared  in  M. 
S.Huey  Co.  v.  Johnston  (1905),  164  Ind.  489,  and  Town 
of  Winamac  v.  Stout  (1905),  165  Ind.  365,  367. 

Of  the  instructions  requested  by  the  appellant  the  court 

refused  to  give  six,  twenty,  twenty-four  and  twenty-five. 

Number   six   related   to   assumed   risks,   and  was, 

14,     as  to  both  parties,  fully  and  fairly  covered  by  the 

court  in  fourteen.     Number  twenty  related  to  con- 
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tributory  negligence,  and  every  principle  it  contained  was 
clearly  explained  to  the  jury,  the  true  doctrine  having  been 
pertinently  referred  to,  at  least  nine  times  in  instructions 
given  at  the  request  of  the  appellant. 

Numbers  twenty-four  and  twenty-five  related  to  the  falling 

of  the  angle  irons  upon  appellee,  by  reason  of  being  struck 

by  the  steel  plate  while  being  sheared,  in  conse- 

15.  quence  of  the  careless  handling  of  the  plate  by  the 
appellee  and  his  associates.     Even  if  erroneous,  the 

giving  was  harmless  to  the  appellant,  because  it  is  shown 
by  an  answer  to  an  interrogatory  propounded  to  the  jury 
that  there  was  no  evidence  that  the  angle  irons  fell  from 
being  struck  by  the  steel  plate. 

At  the  close  of  the  evidence  appellee  was  granted  leave 

to  amend  his  complaint,  which  is  here  complained  of.     It 

was  averred,  before  amendment,  that  there  existed 

16.  "nicks"  in  the  upper  blade  that  made  rough  and 
ragged  places  on  the  upper  surface  of  the  plate 

along  the  cutting  line,  which  projected  upward,  making 
it  necessary  to  tilt  the  plate  upward  and  downward  to 
loosen  it,  and  to  facilitate  its  passage  through  the  shears. 
The  amendment  consisted  of  changing  the  word  "upper" 
to  "lower"  and  the  word  "upward"  to  "downward"  so  as 
to  make  the  averment9  charge  that  the  "nicks"  in  the  lower 
blade  of  the  shears  made  rough  and  ragged  places  on  the 
lower  surface  of  the  plate,  which  projected  downward. 

There  had  been  evidence  tending  to  prove  defects  in  the 
shears,  and  the  effect  thereof  on  the  plate  while  being 
sheared,  at  variance  with  the  allegations  of  the  original 
complaint,  and  the  amendment  was  requested  and  granted 
for  the  purpose  of  making  the  averments  conform  to  the 
proof  as  already  delivered.  The  contention  was  that  the 
defect  in  the  shears  produced  an  irregular,  jagged  edge  or 
surface  to  the  plate,  which  caused  it  to  hang  and  adhere 
to  the  shears,  so  that  it  had  to  be  tilted  upward  and  down- 
ward to  free  it.    The  evidence  which  prompted  the  amend- 
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ment  showed  that  such  jagged  and  irregular  places  were 
on  the  under  side  of  the  plate,  instead  of  on  the  upper 
side.  * 

If  the  shears  were  so  defective  as  to  produce  rough  pro- 
tuberances that  would  cause  the  plate  to  fasten  to  the 
shears-,  so  that  it  had  to  be  tilted  to  loosen  it,  it  was 
wholly  immaterial  whether  such  protuberances  were  on  the 
upper  or  lower  edge  of  the  plate.  We  cannot  see  how  the 
same  evidence  would  not  be  pertinent  in  one  case,  as  well 
as  the  other.  Hence  the  amendment  created  no  change  in 
the  issue,  nor  in  the  character  of  the  proof. 

Furthermore,  since  the  jury  found  there  was  no  evidence 
that  the  angle  irons  fell  on  the  plaintiff  from  being  struck 
by  the  tilted  plate,  the  amendment  could  not  have  affected 
the  case,  one  way  or  another,  or  have  been  in  any  way 
prejudicial  to  appellant.  We  think,  therefore,  that  the 
court  did  not  abuse  its  discretion,  conferred  by  §399  Bums 
1901,  §396  R  S.  1881,  in  permitting  the  plaintiff  to 
amend,  and  thereby  make  his  pleading  conform  to  his  proof. 
For  illustrative  cases,  see  Burns  v.  Fox  (1888),  113  Ind. 
205 ;  Kohli  v.  Hall  (1895),  141  Ind.  411 ;  Pradgg  v.  Wed- 
ern  Pav.,  etc.,  Co.  (1896),  143  Ind.  358. 

We  find  no  error  in  the  record.     Judgment  aflSrmed. 


BuMB  V.  City  of  Evansville. 

[No.  20,755.  Filed  March  19,  1907.] 
Statutes.  —  Prospective  Operation  of.  —  Municipal  Corporor 
tions.— The  act  of  1893  (Acts  1893,  p.  65,  §§3905-4054  Bums 
1894) ,  governing  cities  having  a  population  of  more  than  50,000 
and  less  than  100,000,  was  intended  to  operate  prospectively 
only;  and  any  city  subsequently  attaining  such  population  will 
come  under  the  operation  of  such  act.  p.  274. 
.  CoNSTiruTiONAL  Law.  —  Statutes.  —  Local  —  General. — Any 
law  which  applies  generally  to  a  designated  class  of  cases  is 
not  a  special  or  local  law,  the  Constitution  requiring  only  that 
laws  shall  operate  the  same  in  all  parts  of  the  State  under  the 
same  circumstances,     p.  274. 
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3.  Constitutional  Law. — Statutes, — General, — Cities, — The  act 
of  1893  (Acts  1893,  p.  65,  §§3905-4054  Burns  1894),  governing 
cities  having  a  population  of  not  less  than  50,000  nor  more 
than  100,000,  does  not  violate  §22,  article  4,  of  the  Constitution, 
prohibiting  the  passage  of  local  or  special  laws  in  certain  cases, 
p.  274. 

4.  Same.  —  Statutes,  —  GeneraL  —  LoeaL  —  Judicial  Questioru — 
Whether  a  statute  is  general  or  local  is  to  be  determined  not 
by  the  form  of  the  language  used,  but  by  the  application  of  the 
law.    p.  275. 

6.  Same. — Statutes, — General, — Application, — A  statute  is  not 
necessarily  unconstitutional  because,  at  a  particular  time,  it 
applies  only  to  one  city.    p.  275. 

6.  Same. — Changes  of  Venue, — Local  Laws, — Municipal  Corpo- 
rations,—-Section  114  of  the  act  of  1893  (Acts  1893,  p.  65, 
§4018  Bums  1901),  providing  that  no  change  of  venue  shall 
be  taken  from  the  police  judge,  does  not  conflict  with  §22, 
article  4,  of  the  Constitution,  providing  that  no  local  or  spe- 
cial law  shall  ever  be  passed  providing  for  change  of  venue 
in  civil  or  criminal  cases,  since  such  act  is  general,  and  since 
the  l^slature  has  the  right  to  classify  cities  and  provide  for 
their  local  inferior  courts,    p.  275. 

7.  Municipal  Corporations.  —  Ordinances,  —  Publication, — Sig- 
natures,— Intoxicating  Liquors. — The  signature  of  the  presid- 
ing officer  of  the  council  is  not  necessary  in  the  publication  of 
a  city  ordinance  prohibiting  the  retailing  of  intoxicating  liq- 
uors within  certain  limits,    p.  275. 

From  Vanderburgh  Circuit  Court;  Alexcmder  Oilchrist, 
Special  Judge. 

Prosecution  by  the  City  of  Evansville  against  August 
Bumb.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed, 

Andrew  J,  Clark  and  George  D,  Heilman,  for  appellant 

Albert  J,  Veneman,  Albert  W,  Funkliouser,  Fred  M, 
Hostetter  and  Arthur  F,  Funkhovser,  for  appellee. 

GiLLBTT,  J. — This  action  was  commenced  by  appellee, 
in  the  police  court  of  the  city  of  Evansville,  to  recover 
a^inst  appellant  for  selling  intoxicating  liquors  within 
four  miles  of  said  city  without  a  municipal  license,  in  vio- 
lation of  an  ordinance.     In  this  court  appellant  contends 

Vol.  168—18 
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that  the  act  of  March  3,  1893  (Acts  1893,  p.  65,  §§3905- 
4054  Bums  1894),  relative  to  the  government  of  cities  of 
the  class  to  which  the  city  of  Evansville  belongs,  is  uncon- 
stitutional, as  in  violation  of  §22,  article  4,  of  the  Consti- 
tution of  Indiana.  It  is  particularly  contended  by  appel- 
lant that  §114  of  said  act  (§4018  Bums  1901),  which 
denies  a  right  to  a  change  of  venue  from  the  police  court, 
contravenes  the  section  of  the  Constitution  above  referred  to. 
The  act  in  question  relates  to  cities  having  a  population 
of  more  than  50,000  and  less  than  100,000,  "according  to 
the    last    preceding    United    States    census."     The 

1.  statute  was  intended  to  operate  prospectively,  and 
under  it  any  city  of  the  State  which  afterwards, 

under  any  subsequent  federal  census,  attained  a  suf- 
ficient population  to  fall  within  the  provisions  of 
the  act  would  pass  into  the  class.  In  Consumers 
Oas  Trust  Co.  v.  Earless  (1891),  131  Ind.  446,  452, 
15  L.  R.  A.  505,  it  was  said:  "A  law  which  applies 
generally  to  a  particular  class  of  cases  is  not  a  local 

2.  or  special  law.    Ilymes  v.  Aydelott  [1866],  26  Ind. 
431 ;  Palmer  v.  Stumph  [1868],  29  Ind.  329.    The 

Constitution  does  not  require  that  the  operation  of  a  law 
shall  be  uniform,  other  than  that  its  operation  shall  be  the 
same  in  all  parts  of  the  State  under  the  same  circum- 
stances." We  regard  it  as  settled  that  legislation  for  the 
government  of  cities  which  is  framed  on  the  lines 

3.  of  the  act  in  question  does  not  impinge  upon  §22, 
supra,  of  the  legislative  article  of  the  Constitution. 

City  of  Indianapolis  v.  Navin  (1898),  151  Ind.  139,  41 
L.  R.  A.  337;  Camphell  v.  City  of  Indianapolis  (1900), 
155  Ind.  186;  Smith  v.  Indianapolis  St.  R.  Co.  (1902), 
158  Ind.  425;  Evansville,  etc.,  R.  Co.  v.  City  of  Terre 
Hauie  (1903),  161  Ind.  26;  Pennsylvania  Co.  v.  State 
(1895),  142  Ind.  428. 

Appellant's  counsel  rely  upon  School  City  of  Rushville 
V.  Hayes  (1904),  162  Ind.  193,  and  Towm  of  Longview  v. 
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City  of  Crawfardsville  (1905),  164  Ind.  117,  68 

4.  L.  R.  A.  622,  in  support  of  their  contention  that  the 
act  in  question  is  unconstitutional.    In  both  of  said 

cases  the  limits  of  population  were  so  &^ed  that  this  court 
was  compelled  to  hold  that  the  classification  was  illusory. 
There  can  in  no  circumstances  be  local  or  special  legisla- 
tion on  any  of  the  seventeen  subjects  mentioned  in  §22, 
article  4,  of  the  Constitution  relative  to  the  legislature,  and 
it  is  to  be  understood  that  no  mere  form  of  words  will  pre- 
vent this  court  from  looking  to  the  application  of  an  act, 
but  it  should  be  regarded  as  settled  that  provisions  which 
are  strictly  germane  to  the  government  of  cities  are 

5.  not  to  be  regarded  as  local  or  special  because  the  act 
may,  at  a  particular  time,  apply  to  but  one  city, 

where  it  is  framed  on  lines  as  broad  as  the  statute  in  ques- 
tion. As  was  said  in  School  City  of  Rushville  v.  Hayes, 
supra:  "The  political  needs  of  the  larger  community  may 
be  of  a  different  nature,  and  the  forms  and  methods  by 
which  its  affairs  must  be  determined  may  be  more  extensive, 
complicated,  and  elaborate  than  those  required  in  a  munici- 
pality of  smaller  population." 

It  is  true  that  the  section  of  the  Constitution  which  is 
under  consideration  prohibits  local  or  special  laws  "pro- 
viding for  changing  the  venue  in  civil  and  criminal 

6.  cases,"  but,  as  we  have  sought  to  point  out,  the  legis- 
lation in  question  is  not  local  or  special.  A  pro- 
vision concerning  changes  of  venue  in  actions  for  the  vio- 
lation of  city  ordinances  is  but  a  regulation  of  the  exercise 
of  municipal  authority,  and  the  warrant  for  the  particular 
provision  finds  its  sanction  in  the  right  to  classify  cities. 
Stevens  v.  Anderson  (1896),  145  Ind.  304. 

The  point  is  made  by  appellant's  counsel  that  the  publi- 
cation of  the  ordinance  on  which  this  action  is  based  shows 
that  the  minutes  of  the  proceedings  of  the  council 

7.  were  signed  by  Peter  Emrish,  as  president  pro  tern. 
while  the  evidence  shows  that  no  such  person  was 
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a  member  of  the  council,  and  that  in  the  original  proceed- 
ings the  name  of  the  presiding  oflScer  appears  as  Peter 
Emrich.  We  do  not  regard  the  setting  out  of  the  name  of 
the  presiding  officer  of  the  council  as  an  essential  part  of 
the  publication. 
Judgment  affirmed. 


Chicago,  Indianapolis  &  Louisville  Railwat 
Company  v.  Williams,  Administratrix. 

[No.  20,845.    Filed  December  12,  1906.    Rehearing  denied  March 

19,  1907.] 

1.  Pleading.  —  Complaint — Paragraphs. — Overruling  Demurrer 
to  One.  —  Judgment  on  Others. — Answers  to  Interrogate^ 
ries  to  Jury. — Master  and  Servant — Employers*  Liability  Act 
— Overruling  a  demurrer  to  a  paragraph  of  complaint  by  a 
brakeman  against  the  railroad  company,  under  the  latter  part 
of  subdivision  four  of  §7083  Bums  1901,  Acts  1893,  p.  294,  §1, 
is  harmless,  where  an  answer  to  an  interrogatory  to  the  jury 
shows  that  such  servant  was  not  injured  while  conforming  to 
an  order  of  the  conductor,  but  while  performing  his  duty,  with- 
out special  orders,  thus  showing  that  the  verdict  was  founded 
upon  paragraphs  counting  on  a  violation  of  the  first  part  of 
such  subdivision,  giving  servants  a  right  of  action  for  injuries 
caused  by  the  negligence  of  one  in  charge  of  a  train,    p.  278. 

2.  Master  and  Servant.  —  Vice-Principals.  —  Enlargement  of 
Common-Law  Class. — Employers*  Liability  Act — The  first  part 
of  subdivision  four  of  §7083  Burns  1901,  Acts  1893,  p.  294,  §1, 
enlarges  the  common-law  class  of  vice-principals,    p.  280. 

3.  Negligence. — Employers*  Liability  Act — Additional  Liabili- 
ties.— The  first  part  of  subdivision  four  of  §7083  Bums  1901, 
Acts  1893,  p.  294,  §1,  providing  that  railroad  companies  shall 
be  liable  for  injuries  caused  by  employes  in  charge  of  trains, 
creates  liabilities  which  did  not  exist  at  the  common  law. 
p.  280. 

4.  Same. — Employers*  Liability  Act — Negligence  of  Vice-Princi- 
pal while  Acting  as  Fellow  Servant — Under  the  first  part  of 
subdivision  four  of  §7083  Bums  1901,  Acts  1893,  p.  294,  §1, 
railroad  companies  are  liable  for  the  negligence  of  their  vice- 
principals,  as  specified  in  such  act,  while  in  the  performance 
of  the  duties  of  a  fellow  servant  of  the  injured  servant    p.  281. 
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6.  Pleading.  —  Complaint — Neeesaary  Allegatwns. — Employers' 
Liability  Act — Viee^Principals. — ^A  complaint^  under  the  first 
part  of  subdivision  four  of  §7083  Bums  1901,  Acts  1893,  p. 
294,  §1,  which  shows  that  the  employe  in  charge  of  the  train 
negligently  injured  plaintiff,  both  being  in  the  line  of  duty  as 
employes  of  the  company,  is  sufficient,    p.  281. 

6.  Statutes. — Employers'  Liahility  Act, — Purpose, — The  pur- 
pose of  the  first  part  of  subdivision  four  of  §7083  Bums  1901, 
Acts  1893,  p.  294,  §1,  making  railroad  companies  liable  for  the 
negligence  of  those  in  charge  of  trains,  etc.,  was  to  make  cer- 
tain the  servants  for  whose  negligence  the  companies  are  re- 
sponsible,   p.  282. 

7.  Pleading. — Complaint, — Amendments* — Time  of  Making. — ^It- 
is  not  erroneous  to  permit  plaintiff  to  amend  his  complaint 
during  the  trial,  without  setting  aside  the  submission  of  the 
case,  where  no  prejudice  to  defendant's  rights  is  shown  by  rea- 
son thereof,    p.  283. 

8.  Appeal. — Briefs, — Instructions, — Failure  to  Set  Out — ^Wbere 
appellant  in  its  brief  fails  to  set  out  all  of  the  court's  instruc- 
tions, the  Supreme  Court  may  refuse  to  consider  those  com- 
plained of.    p.  284. 

9.  RAiiitOADS.  —  Negligence,  —  Evidence,  —  Where  the  evidence 
showed  that  the  conductor  of  defendant's  train  gave  the  en- 
gineer a  back-up  signal,  while  the  brakeman  was  between  two 
cars  in  making  a  coupling,  and  before  such  brakeman  gave 
the  conductor  the  signal  to  back,  thus  killing  the  brakeman,  a 
verdict  against  such  company  is  properly  sustained,    p.  284. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge, 

Action  by  Minnie  F.  Williams,  as  administratrix  of  the 
estate  of  Francis  Ora  Williams,  deceased,  against  the  Chi- 
cago, Indianapolis  &  Louisville  Railway  Company.  From 
a  judgment  on  a  verdict  for  plaintiflf  for  $5,000,  defendant 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  690.    Affirmed. 

E.  C.  Field,  H.  R.  Kurrie  and  Thomas  &  Foley,  for 
appellant 

Clyde  H.  Jones,  John  D.  Murphy  and  U.  C.  Stover,  for 
appellee. 

MoNTGOMEEY,  C.  J. — Appellee,  as  administratrix  of 
the  estate  of  Francis  Ora  Williams,  deceased,  brought  this 
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action  to  recover  damages  for  the  death  of  said  decedent 
while  in  appellant's  employ  as  a  brakeman.  The  com- 
plaint originally  contained  five  paragraphs,  but  appellee 
voluntarily  dismissed  the  first  and  third  of  said  paragraphs. 
Appellant's  demurrer,  on  the  ground  of  insufficient  facts, 
was  overruled  to  the  amended  second,  fourth,  and  fifth 
paragraphs  of  complaint,  and  it  answered  by  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  for  appellee. 
The  jury  were  required  to  return  answers  to  special  inter- 
rogatories with  their  general  verdict,  upon  which  appellant 
unsuccessfully  moved  for  judgment  in  its  favor.  Judg- 
ment was  entered  upon  the  general  verdict,  and  appellant's 
motion  for  a  new  trial  was  overruled. 

It  is  charged  that  the  court  below  erred  in  overruling 
demurrers  to  each  of  the  amended  paragraphs  of  com- 
plaint, in  permitting  the  complaint  to  be  amended  during 
the  trial,  in  overruling  appellant's  motion  for  judgment 
upon  the  interrogatories  and  the  answers  of  the  jury 
thereto  notwithstanding  the  general  verdict,  and  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  sufficiency  of  the  amended  second  paragraph  of  com- 
plaint is  vigorously  assailed.  This  paragraph  alleged  that 
one  Callahan  was  conductor  of  a  certain  train  and 

1.  had  the  charge  and  management  of  the  movements 
of  the  train,  and  at  the  time  and  place  of  the  acci- 
dent was  acting  in  the  place  and  performing  the  duty  of 
appellant  corporation  in  that  behalf,  and  had  authority 
to  direct  the  decedent  and  the  other  servants  comprising 
the  train  crew  as  to  their  duties  in  and  about  the  move- 
ment of  said  train,  and  in  and  about  switching  and  making 
up  of  trains  at  the  diflFerent  stations  along  the  line  of  their 
run;  that  Callahan  ordered  the  decedent  to  couple  a  car 
that  was  standing  on  a  switch  at  Ladoga,  the  coupler  of 
which  was  defective,  as  described;  that  decedent  attempted 
to  make  the  coupling  in  pursuance  of  the  order,  but  before 
he  had  given  notice  that  he  was  ready  Callahan  carelessly 
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and  negligently  gave  orders  or  signals  to  the  engineer  in 
charge  of  the  engine  aforesaid  to  back  said  train  against 
said  car  on  which  decedent  was  at  work,  whereby  he  was 
crushed  and  killed;  that  at  the  time  he  was  killed  he  was 
conforming  to  the  orders  of  said  Callahan,  who  had  charge 
of  said  train,  and  to  whose  orders  he  was  required  to  con- 
form. 

Appellant's  counsel  earnestly  insist  that  this  paragraph 
of  complaint  was  founded  upon  the  latter  part  of  the  fourth 
subdivision  of  section  one  of  the  employers'  liability  act 
(Acts  1893,  p.  294,  §7083  Bums  1901),  and  that  it  does 
not  state  a  cause  of  action  upon  the  theory  of  the  pleader. 
In  support  of  this  contention  it  is  asserted  that  the  trial 
court  so  construed  the  theory  of  this  paragraph,  and 
charged  the  jury  accordingly.  Appellee's  counsel  answer 
that  at  appellant's  request  the  court  below  gave  the  jury 
an  instruction  treating  this  paragraph  as  based  upon  th« 
second  subdivision  of  said  statute.  We  are  not  required 
to  pass  upon  the  sufficiency  of  this  paragraph  of  complaint 
under  either  subdivision  of  said  section,  since  it  affirm- 
atively appears  that  the  verdict  rests  upon  the  fourth  and 
fifth  paragraphs  of  the  complaint,  and  not  upon  this  one. 
In  answer  to  the  sixty-first  interrogatory,  the  jury  found 
the  fact  to  be  that  the  decedent  was  not  acting  at  the  special 
order  or  direction  of  any  one,  but  only  in  obedience  to  the 
ordinary  duties  of  his  employment,  at  the  time  and  place 
of  the  accident  resulting  in  his  death.  This  answer  nega- 
tives a  material  averment  of  the  second  paragraph  of  com- 
plaint, and  takes  that  paragraph  out  of  consideration  in 
determining  the  merits  of  this  appeal.  Conner  v.  Andrews 
Land,  etc.,  Co.  (1904),  162  Ind.  338,  345;  Illinois  Cent. 
R.  Co.  V.  Cheek  (1899),  152  Ind.  663;  Pittsburgh,  etc.,  R. 
Co.  V.  Moore  (1899),  152  Ind.  345,  348,  44  L.  R  A.  638. 

The  amended  fourth  and  fifth  paragraphs  of  complaint 
are  conceded  to  be  alike  in  theory  and  in  substance.  They 
are  founded  upon  the  first  part  of  the  fourth  subdivision 
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of  section  one  of  the  employers'  liability  act  (§7083, 
supra).  These  paragraphs  fully  and  specifically  describe 
the  situation  and  surroundings,  and  the  act  of  Callahan, 
the  conductor,  charged  as  the  negligence  proximately 
causing  the  death  of  Williams.  The  point  of  the  objection 
can  be  apprehended  from  the  following  quotations  from 
the  fourth  paragraph,  the  fifth  in  this  respect  being  sub- 
stantially the  same :  "That  at  the  time  said  Callahan  gave 
said  back-up  signal,  and  at  the  time  said  Williams  was 
killed,  said  Callahan  was  acting  in  the  line  of  his  duty 
and  within  the  scope  of  his  emplojTnent  as  conductor  of 
said  train,  and  at  said  time  had  charge  and  control  of  de- 
fendant's said  train  upon  defendant's  said  line  of  railway 
for  and  in  behalf  of  defendant." 

Appellant's   learned   counsel   frankly  concede,   as   they 

must,  that  the  provisions  of  the  employers'  liability  act, 

upon    which    these    paragraphs    of   complaint    are 

2.     predicated,  enlarge  the  class  of  vice-principals  as 

it  existed  at  common  law.    Pittsburgh,  etc.,  R.  Co. 

V.    Lightheiser    (1907),    post,  438;   Baltimore,    etc.,    R. 

Co.  V.  Little  (1897),  149  Ind.  167;  Ballinwre,  etc.,  R.  Co. 

V.  Reed  (1902),  158  Ind.  25,  29,  56  L.  R.  A.  468,  92  Am. 

St.  293. 

In  the  latter  case  it  was  expressly  declared  that,  by  the 

provision    "that    every    railroad     *     *     *     operating    in 

the  State,  shall  be  liable  for  damages  for  personal 

8.     injuries    suffered    by    any    employe    while    in    its 

service,  the  employe  so  injured  being  in  the  exercise 

of  due  care  and  diligence:     *     *     *     WTiere  such  injury 

was  caused  by  the  negligence  of  any  person  in  the  service 

of  such   corporation   who   has   charge   of   any     *     *     * 

train  upon  a  railway,"  a  liability  was  created  in  this  State 

where  previous  to  the  enactment  of  this  statute  none  existed 

under  the  common-law  rule. 

In  the  face  of  this  admission,  appellant's  counsel  ai^ie 
that  "it  lias  been  uniformly  held  that  the  negligence  of  a 
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vice-principal,    for   which    there    is    a   liability,    is 

4.  negligence  in  the  performance  of  one  of  his  duties 
as  vice-principal.     Not  simply  the  negligence  of 

one  who  is  a  vice-principal,  nor  one  who  in  the  act  out  of 
which  the  negligence  arises  is  simply  performing  the  duty 
of  a  fellow  servant.  The  negligence  must  he  in  performing 
an  act  in  his  superior  capacity.  It,  therefore,  follows  that 
the  liability  for  the  negligence  of  one  in  charge  or  control 
of  a  train,  for  which  a  liability  is  here  imposed,  is  negli- 
gence in  doing  some  act  which  is  an  act  of  charge  or  control 
of  a  train  done  in  his  superior  capacity,  and  not  merely 
the  negligence  of  such  a  one,  occurring  at  a  time  when  he 
is  in  charge  or  control  of  a  train.'' 

This  argument  is  fallacious  and  untenable.  If  this  were 
the  true  interpretation  of  this  provision  of  the  statute  it 
would  be  practically  meaningless.  Without  this  part  of 
the  act  a  recovery  could  be  had  for  an  injury  resulting  from 
the  negligence  of  any  one  in  the  performance  of  a  duty 
owing  by  the  master,  and  any  employe,  without  regard  to 
rank  or  title,  while  performing  such  duty  has  always  been 
correctly  styled  a  vice-principal.  If  a  liability  under  this 
part  of  the  statute  can  only  arise  on  account  of  the  negli- 
gence of  the  specifically  named  vice-principals  while  per- 
forming duties  as  such — that  is,  such  as  are  owing  by  the 
master — ^then  the  class  of  vice-principals  as  it  formerly 
existed  has  not  been  enlarged.  It  has  been  heretofore  held 
by  this  court  that  the  first  part  of  the  fourth  subdivision 
of  the  act  under  consideration  was  independent  of  the 
latter  part,  and  that  an  allegation  such  as  contended  for 
by  appellant's  counsel  was  unnecessary  in  a  complaint 
founded  upon  the  first  part  of  this  subdivision.  In  the 
case  of  Pittsburgh^  etc.,  R.  Co,  v.  Montgomery  (1898), 
152  Ind.  1,  6,  69  L.  R  A.  875,  71  Am.  St.  300, 

5.  it  was  announced  as  the  opinion  of  the  majority  of 
the  court,  "that,  in  order  to  make  the  complaint 

good  under  the  first  part  of  the  subdivision  quoted,  as  to 
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the  point  in  question,  it  is  only  required  that  it  state  that 
the  engineer,  while  in  the  service  of  appellant,  in  charge  of 
a  locomotive  engine,  negligently  injured  the  appellee,  both 
being  at  the  time  acting  in  the  line  of  duty  as  employes  of 
the  appellant."  In  the  following  cases,  under  similar  alle- 
gations, railroad  companies  were  held  liable  to  employes 
injured  by  the  negligence  of  engineers:  Pittsburgh^  etc., 
R.  Co.  V.  Moore,  supra;  Baltimore,  etc.,  R.  Co.  v.  Peter- 
son (1901),  156  Ind.  364;  Indianapolis  Union  R.  Co.  v. 
Houlihan  (1901),  157  Ind.  494,  54  L.  R.  A.  787;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  supra. 

As  in  case  of  an  action  for  the  negligence  of  one  in 
charge  of  a  locomotive  engine,  so,  with  respect  to  the  point 

under  consideration,  in  an  action  for  the  negligence 
6.     of  a  conductor,  it  is  only  necessary  for  the  plaintiff 

to  allege  that  he  was  injured,  while  in  line  of  duty 
in  the  service  of  the  railroad  corporation  and  in  the  exer- 
cise of  due  care  and  diligence,  by  the  negligence  of  another 
in  the  service  of  such  corporation,  who  at  the  time  had 
charge  of  one  of  its  trains  upon  a  railway  and  was  acting 
within  the  scope  of  his  employment  The  very  object  of 
the  provision  under  consideration  was  to  abolish  the  rule 
contended  for  by  appellant,  and  to  avoid  the  confusion  and 
difficulty  before  prevailing,  as  to  whether  an  act  of  negli- 
gence on  the  part  of  any  servant,  specially  enumerated, 
was  that  of  the  master  or  of  a  fellow  servant.  It  is  well 
understood  that  important  and  vital  interests,  involving 
the  security  of  persons,  property,  and  life,  are  dependent 
upon  the  care  and  prudence  of  those  entrusted  with  the 
charge  of  any  signal,  telegraph  office,  switch  yard,  shop, 
roundhouse,  locomotive  engine  or  train  upon  a  railway. 
The  manifest  purpose  and  intent  of  the  law  was  to  make 
those  servants,  to  whom  is  committed  by  a  railway  company 
the  charge  of  its  property  and  authority  to  control  and 
direct  employes  in  the  same  service,  the  representatives 
of  the  common  employer^  and  their  acts,  within  the  scope 
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of  their  employment,  the  acts  of  the  company,  and  their 
negligence  its  negligence.  If  the  act  so  construed  and 
applied  bears  heavily  upon  railway  companies,  relief  must 
be  sought  by  limiting  the  duties  of  conductors  to  acts  of 
charge  and  control,  and,  by  the  exercise  of  greater  dili- 
gence that  none  shall  be  employed  or  retained  for  such  serv- 
ice who  are  not  distinguished  for  prudence,  care,  and  watch- 
fulness in  the  performance  of  duty.  It  follows  that  the 
averments  of  the  fourth  and  fifth  paragraphs  of  amended 
complaint  must  be  held  sufiicient 

The  motion  for  judgment  in  appellant's  favor  upon  the 
answers  of  the  jury  to  interrogatories  is  supported  by  the 
same  argument  advanced  to  overthrow  the  complaint,  and 
for  the  reasons  already  stated  this  motion  was  rightly 
denied. 

It  is  assigned  in  this  court  that  the  court  below  erred  in 
permitting  the  complaint  to  be  amended  during  the  trial, 
without  setting  aside  the  submission.  We  need  not 
7.  decide  whether  such  assignment  can  be  made  for 
the  first  time  in  this  court,  since  the  same  action 
was  alleged  as  cause  for  a  new  trial.  The  statute  expressly 
authorizes  trial  courts  to  grant  leave  to  amend  pleadings, 
at  any  time,  and  their  acts  in  this  respect  vnll  only  be  dis- 
turbed where  an  abuse  of  discretion  is  shown.  Appellant 
has  not  pointed  out  to  us  the  particular  amendment  made 
in  this  case  or  stated  in  what  respects  its  rights  were 
thereby  affected.  We  are  unable  to  say  that  the  court 
abused  its  discretion,  and  are  certain  that  no  available  error 
is  made  to  appear  in  this  connection.  Raymond  v.  Wathen 
(1895),  142  Ind.  367;  Chicago,  etc.,  R.  Co.  v.  Hunter 
(1891),  128  Ind.  213;  Smith  £  Stoughton  Corp.  v.  Byers 
(1898),  20  Ind.  App.  51. 

It  was  further  charged  in  the  motion  for  a  new  trial 
that  the  court  erred  in  giving  and  refusing  to  give  certain 
instructions,  and  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law. 
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All  the  instructions  are  not  set  out  either  in  full  or  in 

substance  in  appellant's  brief,  and  we  would  be  justified, 

under  the  rules,  in  disregarding  any  question  re- 

8.  lating  to  them.    The  two  instructions  copied  in  the 
brief  as  given  by  the  court,  and  of  which  complaint 

is  made,  were  correct  and  in  accord  with  the  law  as  herein- 
before declared,  and  quite  as  favorable  to  appellant  as  it 
could  rightfully  require  them  to  be. 

The  accident  occurred  between  1  and  2  o'clock  a.  m., 

February  26,  1900,  at  Ladoga.    It  was  a  very  cold  night, 

probably  ten  to  fifteen  degrees  below  zero,  and  the 

9.  ground  was  covered  with  ice  and  sleet,  and  perhaps 
one  or  two  inches  of  snow.    The  coupling  apparatus 

of  one  of  the  cars  to  be  taken  into  the  train  at  that  point 
was  out  of  repair  and  defective.  The  conductor  was  super- 
intending the  movement  of  cars  and  assisting  in  the  work 
by  giving  lantern  signals.  The  decedent  was  rear  brake- 
man,  and  was  at  the  defective  coupling,  presumably  in- 
specting and  arranging  it  for  a  coupling  to  be  made  a  little 
later.  There  was  evidence  to  the  effect  that  the  conductor, 
without  first  receiving  from  the  decedent  a  signal  so  to  do, 
signaled  the  engineer  and  caused  him  to  shove  two  cars 
down  and  against  the  one  at  which  the  decedent  was  en- 
gaged, and  he  was  thereby  crushed  and  instantly  killed. 
The  evidence  further  showed  that  the  conductor  was  only 
a  short  distance  away,  and  could  see  the  position  of  the 
deceased  by  the  lantern  in  his  hand,  that  he  knew  this 
coupler  was  defective,  and  that,  under  the  customs  and 
usages  of  the  business,  no  back-up  signal  should  have  been 
given  to  the  engineer  until  the  rear  brakeman  first  indi- 
cated that  he  was  ready. 

The  verdict  of  the  jury  is  supported  by  the  evidence, 
and  is  not  contrary  to  law,  and  the  motion  for  a  new  trial 
was  properly  overruled. 

The  judgment  is  afltaned. 
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City  op  Indianapolis  v.  Miller  et  al. 

[No.  20,761.    Filed  March  22,  1907.] 

1.  Municipal  Corporations.— De/inin^r  Nuiaances.-^tatutes. — 
While  §3477  Bums  1905,  Acts  1905,  p.  219,  §53,  gives  city 
councils  the  right  to  declare  what  shall  constitute  nuisances 
and  thereby  to  enlarge  th«  class  of  coininmon-law  nuisances, 
still,  they  have  no  right  to  declare  a  thing  to  be  a  nuisance 
which,  by  its  nature,  is  clearly  not  such.    p.  286. 

2.  Saiae. — Alleys. — Use  of. — Public  alleys  are  highways  and,  as 
to  their  use,  are  governed  by  the  same  restrictions  as  other 
public  ways.    p.  287. 

3.  Same. — Alleys. — Frontagers. — Proprietary  Rights. — ^The  right 
of  ingress  and  egress  of  a  public-alley  frontager,  is  a  right 
appurtenant  to  his  property;  and  such  right  cannot  be  taken 
from  him  except  by  due  process  of  law.    p.  287. 

4.  Nuisances. — Theaters. — The  business  of  conducting  a  theater 
is  not,  in  its  own  nature,  a  nuisance,    p.  288. 

5.  Same. — Crowds  of  People. — Crowds  of  people  awaiting  admis- 
sion to  places  of  amusement  may  become  a  nuisance  to  adjoin- 
ing proprietors,  for  which  an  appropriate  action  will  lie.    p.  288. 

6.  Municipal  Corporations. — General  Grants  of  Power. — Ordi- 
nances.— Under  a  general  grant  of  power  from  the  legislature, 
cities  may  pass  reasonable  ordinances,  consistent  with  the  gen- 
eral purpose  of  such  corporations  and  not  in  conflict  with  the 
laws  or  public  policy  of  the  state,    p.  289. 

7.  Nuisances. — Abatement  of. — ^Where  things  become  nuisances 
by  the  use  or  the  method  of  execution,  cities  may  not  absolutely 
repress,  but  may  only  restrain  such  unlawful  or  injurious  use 
or  method,    p.  289. 

8.  Same. — Crowds  of  People. — Repression  of. — Crowds  of  people 
may  not  be  molested  unless  they  invade  or  threaten  to  invade 
public  or  private  rights.'    p.  290. 

9.  Municipal  Corporations. — Ordinanees.-^Prohibiting  Theater 
Entrances  on  Public  Alleys. — ^An  ordinance  prohibiting  owners 
of  theaters  from  maintaining  entrances,  for  their  patrons,  on 
any  public  alley,  is  invalid,    p.  291. 

10.  Same.  —  Ordinances.  —  Partly  Illegal. — Divisibility. — A  city 
ordinance  prohibiting  owners  of  theaters  from  maintaining  en- 
trances, for  their  patrons,  on  any  public  alley,  and  providing 
that,  at  their  ticket  offices,  they  shall  sell  tickets  for  any  part 
of  their  theaters,  is  wholly  invalid,  since  the  invalid  part  is  a 
constituent  part  of  the  general  scheme  thereof,    p.  291. 
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From  Superior  Court  of  Marion  County  (70,098) ; 
Vinson  Carter,  Judge, 

Prosecution  by  the  City  of  Indianapolis  against  Addi- 
son F.  Miller  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

William  P.  Kappes,  for  appellant. 

Miller,  Shirley  &  Miller,  for  appellees. 

GiLLBTT,  J. — Appellant  commenced  this  action  against 
appellees  to  recover  for  the  violation  of  certain  provisions 
of  an  ordinance.    Section  one  thereof  is  as  follows: 

"Every  theater,  opera  house,  or  building  now  or 
hereafter  erected  for  theatrical,  operatic,  or  for  any 
public  amusement,  or  any  building  rei||odeled  for  the 
aforesaid  purposes,  in  Indianapolis,  Indiana,  shall 
have  all  entrances  for  patrons  front  upon  a  public 
street  and  not  upon  an  alley,  and  in  such  buildings 
above  mentioned  there  shall  be  suitable  means  of  en- 
trance and  exits  for  the  audience  to  and  from  each 
floor,  balcony  and  gallery.  Provided,  that  at  any  office 
or  other  place  maintained  in  any  such  building  by  the 
management  thereof  for  the  purpose  of  selling  tickets 
it  shall  be  required  of  such  management  to  keep  on 
sale  tickets  for  any  part  of  such  building,  whether  the 
boxes,  floor,  balcony,  or  gallery." 

There  were  two  paragraphs  of  the  complaint  The  first 
paragraph  charged  appellees  with  maintaining  an  alley 
entrance  to  their  theater.  The  second  paragraph  charged 
the  violation  of  the  provision  of  the  ordinance  concerning 
the  sale  of  tickets.  A  demurrer  was  sustained  by  the  court 
below  to  each  of  said  paragraphs,  and  from  the  judgment 
which  followed  the  city  appeals. 

We  shall  first  consider  whether  the  first  requirement  of 

said  ordinance  is  valid.    Counsel  for  appellant  refer  us  to 

a  number  of  grants  of  power  in  the  municipal  cor- 

1.     porations  act  (Acts  1905,  p.  219),  but  as  all  save 

one  obviously  fall  short  of  the  end  to  which  they 

are  sought  to  be  invoked,  we  shall  confine  our  observations 
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to  the  Single  provision  which  appears  to  require  considera- 
tion. It  is  provided  by  section  fifty-three  of  said  act 
(§3477  Bums  1905)  that  the  common  council  shall  have 
power  to  enact  ordinances  "to  declare  what  shall  consti- 
tute a  nuisance,  to  prevent  the  same,  require  its  abatement, 
authorize  the  removal  of  the  same  by  the  proper  officers, 
and  provide  for  the  punishment  of  the  person  or  persons 
causing  or  suffering  the  same."  While  said  act  is,  no 
doubt,  sufficient  to  enable  the  municipality  in  some  cir- 
cumstances to  deal  with  conditions  in  respect  to  property 
which  caimot  be  said  to  amount  to  a  common-law  nuisance, 
yet  even  the  legislature  has  no  right  arbitrarily  to  declare 
that  to  be  a  nuisance  which,  both  in  its  general  and  par- 
ticular application,  is  clearly  not  such.  City  of  Evansville 
V.  MUler  (1897),  146  Ind.  613,  38  L.  R.  A.  161,  and 
cases  cited. 

In  getting  at  the  question  as  to  the  power  of  the  common 
council  to  pass  the  ordinance  in«question,  it  will  be  profit- 
able to  consider  the  legal  status  of  an  alley  and  its 
2.     relation  to  adjoining  property.     While  the  distinc- 
tion between  streets  and  alleys  may,  for  some  pur- 
poses, be  important,  yet  it  does  not  admit  of  question  that, 
if  an  alley  be  one  which  the  public  is  authorized  to  use,  its 
character  is  the  same,  in  respect  to  the  right  of  use,  as  that 
of  any  other  public  way.    In  Elliott,  Roads  and  Sts.  (2d  ed.) , 
§23,  it  is  said :    "If  the  alley  is  a  public  one,  it  is  a  high- 
way, and,  in  general,  is  governed  by  the  rules  applicable 
to  streets."     And  see  Osage  City  v.  Larkin  (1888),  40 
Kan.  206,  19  Pac.  658,  2  L.  R.  A.  56,  10  Am.  St.  186. 
It  IS  also  to  be  observed  that  the  authority  of  ad- 
8.     joining  proprietors  to  use  the  alley  as  a  means  of 
egress  and  ingress  is  a  right  appurtenant  to  the 
property.    Ditt  v.  Board,  etc.  (1890),  47  N.  J.  Eq.  421, 
20"  Atl.  739,  10  L.  R  A.  276;  Field  v.  Barling  (1894), 
149  HI.  656,  37  K  E.  850,  24  L.  R.  A.  406,  41  Am.  St. 
311,  and  cases  cited.    Li  Kalteyer  v.  Sullivan  (1898),  18 
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Tex.  Civ.  App.  488,  493,  46  S.  ^Y.  288,  it  was  said:  "An 
abutting  owner  has  rights  not  shared  by  the  public  at  large, 
special  and  peculiar  to  himself,  which  arise  out  of  the  very 
relation  of  his  lot  to  the  street  in  front  or  alley  in  the  rear 
of  it  These  rights  are  property,  and  as  such  are  as  sacred 
from  legislative  invasion  as  his  right  to  the  lot  itself. 
*  *  *  The  abutting  owner's  right  of  access  to  and 
from  the  street,  subject  to  legitimate  public  regulations,  is 
as  much  his  property  as  his  right  to  the  soil  within 
boundary  lines.  And  when  he  is  deprived  of  such  right  of 
access  or  any  other  easement  connected  with  the  use  and 
enjoyment  of  his  property,  other  than  by  the  exercise  of 
legitimate  public  regulation,  he  is  deprived  of  his  prop- 
erty." 

While  theaters  are  subject  to  the  police  power  of  the 

State  in  some  particulars,  yet  it  can  by  no  means  be  said 

that  the  business  of  conducting  a  playhouse  is  in 

4.  its   own  nature   a'  nuisance.      1   Hawkins,   P.    0. 
(8th  ed.),  693;  Joyce,  :N^uisances,  §115;  1  Wood, 

Nuisances    (3d  ed.),   §52.      There   are  authorities  which 

recognize  the  proposition  that  a  nuisance  may  be  created 

as   to    adjoining  proprietors,    by   crowds    awaiting 

5.  admission  to   a   place   of   amusement    (Barber  v. 
Penley    [1893],    2    Ch.    447;    Bellamy   v.    Wells 

[1890],  63  Law  T.  [K  S.]  635),  but  it  is  evident  that 
what  would  amount  to  a  private  nuisance  as  to  an  adjoin- 
ing property  owner  might  in  nowise  prejudice  the  public 
interest.  As  has  been  well  stated  in  1  Hawkins,  P.  C. 
(8th  ed.),  p.  692:  "But  annoyances  to  the  interest  of  par- 
ticular persons  are  not  punishable  by  a  public  prosecution 
as  common  nuisances,  but  are  left  to  be  redressed  by  the 
private  actions  of  the  parties  aggrieved  by  them."  We 
doubt  whether  the  mere  possibility  that  persons  who  are 
awaiting  the  opening  of  the  theater  door  may  be  guilty  of 
rough  or  immoral  conduct,  while  standing  in  a  gathering, 
is  such  an  evil  that  the  right  to  use  tlie  entrance  should 
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altogether  be  denied  as  amounting  to  a  public  nuisance. 
Ex  parte  WMtwell  (1893),  98  Cal.  73,  32  Pac.  870,  19 
L.  R  A.  727,  35  Am.  St.  152.  As  was  said  in  the  case 
last  cited:  "There  are  many  unpleasant  and  annoying 
things  which  must  be  borne  by  persons  living  in  a  state  of 
organized  society,  in  order  that  others  may  also  enjoy  their 
equal  rights  under  the  law."  It  might  be  quite  proper  that 
there  should  be  municipal  legislation  looking  to  the  regu- 
lation of  those  who  gather  to  attend  the  theater,  but  the 
validity  of  an  absolutely  repressive  measure  may  well  be 
questioned,  and  it  may  be  remarked,  in  passing,  that  legis- 
lation could  scarcely  be  devised  which  would  not  operate 
with  harshness  in  some  circumstances,  so  long  as  it  was 
directed  against  the  act  of  the  proprietor  of  the  playhouse 
in  merely  opening  his  door  to  receive  patrons. 

The  general  rule  is   that   ordinances   passed  under   a 

general  grant  of  power  must  be  reasonable,  consonant  with 

the  general  powers  and  purposes  of  the  corporation, 

6.  and  not  inconsistent  with  the  laws  or  policy  of  the 
State.     Champer  v.   City  of  Oreencastle   (1894). 

138  Ind.  339,  46  Am.  St.  390,  24  L.  R.  A.  768.  In  this 
connecfion  the  observations  of  Campbell,  C.  J.,  in  In  re 
Frazee  (1886),  63  Mich.  396,  30  K  W.  72,  6  Am.  St  310, 
are  quite  worthy  of  attention.  It  was  said  by  him  in  that 
case :  "It  is  quite  possible  that  some  things  have  a  greater 
tendency  to  produce  danger  and  disorder  in  cities 

7.  than  in  smaller  towns  or  in  rural  places.    This  may 
justify    reasonable    precautionary    measures,    but 

nothing  further;  and  no  inference  can  extend  beyond  the 
fair  scope  of  powers  granted  for  such  a  purpose,  and  no 
grant  of  absolute  discretion  to  suppress  lawful  action  alto- 
gether can  be  granted  at  all.  That  which  is  an  actual 
nuisance  can  be  suppressed  just  so  far  as  it  is  noxious,  and 
its  noxious  character  is  the  test  of  its  wrongfulness.  There 
may  be  substances,  like  some  explosives,  which  are  danger- 
ous in  cities  under  all  circumstances,  and  made  dangerous 

Vol.  168—19 
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by  city  conditions;  but  most  dangerous  things  are  not  so 
different  in  cities  as  to  require  more  than  increased  or 
qualified  safeguards,  and  to  suppress  things  not  absolutely 
dangerous,  as  an  easy  way  of  getting  rid  of  the  trouble  of 
regulating  them,  is  not  a  process  tolerated  under  free  in- 
stitutions. .  Regulation,  and  not  prohibition,  unless  under 
clear  authority  of  the  charter,  and  in  cases  where  it  is  not 
oppressive,  is  the  extent  of  city  power.  *  *  *  When 
people  assemble  in  riotous  mobs,  and  move  for  purposes 

opposed  to  private  or  public  security,  they  become 
8.     unlawful,  and  their  members  and  abettors  become 

punishable.  These  dangers  are  as  well  known  as 
the  customs  themselves  are,  and  are  sometimes  very  great 
dangers.  There  may  be  times  and  occasions  when  such 
assemblies  may  for  a  while  be  dangerous  in  themselves, 
because  of  inflammable  conditions  among  the  population. 
All  of  these  things  are  as  ancient  as  the  law,  and  are  gen- 
erally within  reach  of  the  law,  unless  the  law  itself  is,  for 
the  time,  suspended  by  military  necessity.  During  all  this 
period  of  public  history  cities  have  existed  and  had  powers 
of  local  administration.  But  it  has  never  been  supposed 
that  they  needed,  or  ought  to  possess,  any  repressive  power 
over  these  movements  which  was  not  subservient  and  sub- 
sidiary to  the  general  legal  scheme  of  government.  It  is 
only  when  political,  religious,  social,  or  other  demonstra- 
tions create  public  disturbances,  or  operate  as  nuisances,  or 
create  or  manifestly  threaten  some  tangible  public  or  private 
mischief,  that  the  law  interferes.  And,  when  it  interferes, 
it  does  so  because  of  the  evil  done,  or  apparently  menaced, 
and  not  because  of  the  sentiments  or  purposes  of  the  move- 
ment, if  not  otherwise  unlawful ;  and  things  absolutely  un- 
lawful are  not  made  so  by  local  authority,  but  by  general 
law.  All  may  be  capable  of  legal  mischief  by  perversion, 
or  by  circumstances.  It  is  lawful  to  provide  for  dealing 
with  the  mischief,  but  it  is  not  lawful  to  go  beyond  rea- 
sonable measures  and  precautions  in  anticipating  it     Pri- 
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vate  liberty,  and  public  tranquility  and  security,  must  both 
be  kept  in  view."  See,  also.  In  re  Flaherty  (1895),  105 
Cal.  558,  38  Pac.  981,  27  L.  R.  A.  529. 

At  the  least,  it  may  be  said  that  the  ordinance  before  us 
is  invalid,  in  that  it  would  prohibit  appellees  from  per- 
mitting a  single  patron  to  enter  by  the  alley  entrance, 
9.     although  such  entrance  might  be  sought  in  the  day- 
time.   We  are  particularly  impressed  with  the  idea 
that  there  should  be  no  such  latitudinary  construction  of 
the  city's  grant  of  power  as  is  here  contended  for,  in  view 
of  the  fact  that  so  to  hold  would  be  to  authorize  the  city  to 
deprive  the  property  owner  and  his  tenants  of  a  right  to  a 
public  way  which  is  appurtenant  to  the  property.     There 
may  be  ground  of  criticism  that  the  management  of  a 
theater  should  subject  its  patrons  to  discomfort  in  approach- 
ing the  entrance  thereto,  but  an  evil  of  that  nature  cannot, 
under  existing  law,  be  corrected  by  ordinance. 

It  appears  unnecessary  to  consider  the  second  paragraph 

of  the  complaint,  for  the  provision  concerning  the  place  of 

selling  tickets  is  a  constituent  part  of  the  general 

10.     scheme  of  the  ordinance,  and  must  go  down  with 

the    provision   concerning   the   place   of  entrance. 

McQuillin,  Mun.  Ord.,  §295. 

Judgment  affirmed. 


Clemans  et  al.  v.  Hatch  et  al.  i6|     291 


[No.  20,740.    Filed  November  23,  1906.    Rehearing  denied  April 

2,  1907.] 

Drains.  —  Jurisdiction,  —  Statutes. — Repeal. — Saving  Clauses. — 
Section  fourteen  of  the  drainage  act  of  1905  (Acts  1905,  p.  456, 
§5635  Bums  1905),  providing  that  all  drainage  laws  are  thereby 
repealed,  and  that  such  repeal  shall  not  affect  pending  proceed- 
ings in  which  a  ditch  has  been  ordered  established,  ''or  in 
which  there  rb  no  attempt  to  and  which  will  not  lower 
or  affect  any  lake  or  body  of  water  that  has  to  exceed  ten 
acres  of  surface  at  high-water  mark,"  does  not  affect  the  board 
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of  commissioners'  jurisdiction  to  proceed  in  a  drainag^e  cause 
where  no  order  had  been  made  establishing  the  ditch,  and  where 
the  ditch  would  not  result  in  the  lowering  of  any  lake. 

From  Miami  Circuit  Court ;  Joseph  N.  TilUU,  Judge. 

Drainage  proceedings  by  David  Clemans  and  others, 
against  which  John  Hatch  and  others  remonstrate.  From 
a  judgment  for  defendants,  plaintiffs  appeal.    Reversed. 

Essick  &  Montgomery  and  Cox  &  Andrews,  for  appel- 
lants. 

F.  D.  Butler,  E.  T.  Beasoner,  Albert  Ward,  B.  J.  Love- 
land  and  Lawrence  &  Bhodes,  for  appellees. 

GiLLETT,  J. — This  proceeding  was  instituted  by  appel- 
lants before  the  Board  of  Commissioners  of  the  County  of 
Miami  to  establish  a  drain  in  the  counties  of  Fulton  and 
Miami.  Prior  to  the  making  of  an  order  establishing  the 
ditch,  the  act  of  March  6,  1905  (Acts  1905,  p.  456,  §5622 
et  seq.  Bums  1905),  became  a  law.  The  court  below  dis- 
missed the  proceedings  and  rendered  judgment  for  costs 
against  appellants.  The  question  which  this  appeal  pre- 
sents is  whether  the  act  aforesaid  deprived  the  board  of 
jurisdiction. 

Appellants'  counsel  contend  that  section  fourteen  of 
said  act  (§5635  Bums  1905)  saved  pending  proceedings, 
and  also  that  such  proceedings  were  saved  by  virtue  of 
1  R  S.  1852,  p.  430,  §2  (§243  Bums  1901,  §243  R  S. 
1881).  Coimsel  for  appellees  contend  that  as  the  drain  had 
not  been  ordered  established,  the  board  lost  jurisdiction  to 
proceed,  and  they  base  their  claim  on  what  they  conceive 
to  be  the  proper  construction  of  said  section  fourteen. 
They  also  deny  that  section  two  of  said  act  of  1852  has  any 
application  to  suits  instituted  under  statutes  passed  sub- 
sequently to  said  enactment,  and  in  support  of  this  view 
they  call  attention  to  the  title  of  said  law.  We  are  not 
called  on  to  consider  the  validity  of  the  latter  contention, 
as  we  have  reached  the  conclusion  that  the  proceedings  in 
question  were  saved  by  section  fourteen  of  the  act  of  1905. 
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Said  section  in  part,  provides:  "All  laws  and  parts  of 
laws  heretofore  enacted  in  relation  to  drainage  are  hereby 
repealed,  but  such  repeal  shall  not  affect  any  pending  pro- 
ceedings in  which  a  ditch  has  been  ordered  established  or 
in  which  there  is  no  attempt  to  and  which  will  not  lower 
or  affect  any  lake  or  body  of  water  that  has  to  exceed  ten 
acres  of  surface  at  high-water  mark,  and  such  proceedings 
and  all  remedies  in  relation  thereto  «hall  be  concluded  and 
be  effective  in  all  respects  ^s  if  this  act  had  not  been 
passed."  This  section  seems  quite  obscure  except  upon  one 
theory,  and  that  theory  may  be  indicated  by  reading  that 
part  of  the  language  which  follows  the  general  provision 
for  a  repeal  in  the  following  manner:  "Such  repeal  shall 
not  affect  any  pending  proceedings  in  which  [pending  pro- 
ceedings] a  ditch  has  been  ordered  established  or  in  which 
[pending  proceedings]  there  is  no  attempt  to  and  which 
will  not  lower  or  affect  any  lake  or  body  of  water  that  has 
to  exceed  ten  acres  of  surface  at  high-water  mark,  and  such 
proceedings  [that  is,  pending  proceedings]  and  all  remedies 
in  relation  thereto  shall  be  concluded  and  be  effective  in 
all  respects  as  if  this  act  had  not  been  passed."  It  will  be 
observed  that  the  first  limitation  which  the  section  places 
upon  the  general  provision  for  repeal  is  that  it  shall  not 
"affect"  two  classes  of  pending  proceedings,  namely,  those 
in  which  a  drain  has  been  ordered  established,  and  those  in 
which  there  is  no  attempt  to  lower  or  affect  a  lake.  This 
provision,  so  far  as  it  related  to  drains  which  had  been 
ordered  established,  was  doubtless  intended  as  a  disclaimer 
of  all  purpose  to  attempt  to  affect  any  proceeding  which 
had  been  crystallized  into  the  final  judgment  of  a  court, 
something  that  the  legislature  was  not  authorized  to  dis- 
turb, but  when  the  General  Assembly  came  to  deal  with 
other  pending  proceedings,  that  is,  proceedings  anterior  to 
such  a  final  or^er,  provision  was  made,  as  we  construe  the 
statute,  that  such  proceedings  not  only  should  not  be  af- 
fected by  the  repeal,  provided  there  was  no  attempt  to  drain 
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a  lake  or  body  of  water,  but  that  "such  proceedings,"  that 
is,  pending  proceedings,  and  all  remedies  in  relation 
thereto,  should  be  concluded  and  be  effective  in  all  respects 
as  if  the  act  had  not  been  passed.  The  question  as  to  the 
proper  construction  of  section  fourteen  was  before  us  in 
Taylor  v.  Strayer  (1906),  167  Ind.  23,  and  it  was  there 
said:  "It  was  also  the  expressed  intent  of  the  legislature 
to  save  all  pending  proceedings  which  had  not  progressed 
to  final  judgment,  provided  the  proposed  ditches  were  not 
designed  to  and  would  not  affect  lakes  of  the  surface  area 
named."  This  construction  of  the  section  still  commends 
itself  to  our  judgment,  and  we  therefore  hold  that  the  court 
below  erred  in  the  action  taken  by  it     . 

Judgment  reversed,  with  an  order  for  further  proceed- 
ings not  out  of  accord  with  this  opinion. 


Taylor  v.  State,  ex  rel.  Ogle. 

[No.  20,805.  Filed  April  3,  1907.] 
,  Officers.  —  Clerk  of  the  Circuit  Ctmrt.  —  Title.  —  Names.  — 
Constitutional  Law. — The  office  of  "clerk  of  the  circuit  court"  is 
created  by  article  6,  §2,  of  the  Constitution,  the  office  of 
"county  clerk"  being  unknown  to  the  Constitution  or  to  the 
laws  of  the  State,    p.  296. 

Statutes. — Construdtion. — ^Where  the  langua^  of  a  statute 
is  clear  and  certain;  construction  cannot  be  resorted  to  for  the 
purpose  of  supplying  supposed  defects  or  omissions,  p.  296. 
.  Same.  —  Construction.  —  Misnomer. — Misdescription. — Misno- 
mer or  misdescription^  where  the  essence  of  a  statute,  is  fatal, 
unless  the  words  used  are  so  clear  and  accurate  as  to  refer 
only  to  the  subject  intended,    p.  297. 

Same.  —  Officers.  —  Clerk  of  the  Circuit  Court -r- "County 
Clerk."— The  act  of  1901  (Acts  1901,  p.  411,  f7574b  Bums 
1901),  providing  that  the  term  of  the  office  of  "county  clerk 
*  *  *  shall  begin  on  the  first  day  of  January  next  following: 
the  term  of  the  present  incumbent,"  does  not  affect  the  office 
of  "clerk  of  the  circuit  court."    p.  297. 
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5.  Statutes. — Construction  by  Subsequent  Legislature. — ^In  cases 
of  doubt  and  uncertainty  as  to' the  expressed  meaning  of  a 
statute,  a  construction  thereof  by  a  subsequent  legislature  is 
entitled  to  respectful  consideration  and  may  be  giv^  some 
weight  by  the  courts,    p.  297. 

From  Sullivan  Circuit  Court;  Orion  B.  Harris,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Tilgh- 
man  Ogle,  against  Robert  Taylor.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  W.  lAndley  and  Douthitt  &  Haddon,  for  appellant. 

Charles  D.  Hunt,  for  appellee. 

Montgomery,  C.  J. — This  is  an  action  of  quo  warranto, 
brought  by  the  relator  to  recover  possession  of  the  office  of 
clerk  of  the  Sullivan  Circuit  Court.  The  constitutionality 
of  a  statute  being  involved  and  presented  by  the  record  the 
appeal  is  within  the  jurisdiction  of  this  court.  Appellant's 
demurrer  to  the  information,  on  the  ground  of  insufficient 
facts,  was  overruled,  and  he  filed  an  affirmative  answer  set- 
ting up  fully  and  in  detail  the  facts  relied  upon  as  a  de- 
fense. A  demurrer  for  want  of  facts  was  sustained  to  the 
answer,  and,  appellant  declining  to  plead  further,  judgment 
was  rendered  against  him  in  accordance  with  the  prayer  of 
the  information. 

Appellant  charges  that  the  court  below  erred  (1)  in  over- 
ruling his  demurrer  to  the  information  or  complaint,  and 
(2)  in  sustaining  relator's  demurrer  to  the  answer. 

The  facts  giving  rise  to  the  controversy,  as  shown  by  the 
information  and  answer,  briefly  stated  are  as  follows:  At 
the  general  election  held  in  1898,  appellant  was  elected  clerk 
of  the  Sullivan  Circuit  Court,  and  entered  upon  the  duties 
of  his  office  March  28,  1900,  to  serve  for  a  term  of  four 
years,  and  until  his  successor  should  be  elected  and  qualified. 
The  relator  was  elected  as  appellant's  successor  in  said  office 
at  the  Tfovember  election  in  1902.  The  GeneraJ  Assembly 
of  1901  passed  an  act  relating  to  the  office  of  "county 
derks^"  which  appellant  contends  fixed  January  1^  1905,  as 
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the  beginning  of  the  term  of  oflSce  to  which  the  relator  was 
elected.  Acts  1901,  p.  411,  §7574b  Burns  1901.  After 
the  relator  had  been  elected  and  commissioned  as  such 
clerk,  the  legislature  of  1903  repealed  the  act  of  1901  so 
far  as  it  related  to  the  oflBce  of  "county  clerks."  Acts 
1903,  p.  32.  Appellant's  term  as  clerk  regularly  expired 
if  arch  28,  1904;  and  prior  thereto  relator  duly  qualified, 
and  on  said  date  demanded  possession  of  the  office.  The 
controversy  involves  the  title  and  right  to  possession  of  the 
office  from  March  28,  1904,  to  January  1,  1905. 

The  office  in  controversy  exists  in  pursuance  of  a  man- 
date  of  the    Constitution   of   the   State,    and   its   proper 
name  is  "clerk  of  the  circuit  court.'*     Const.,  Art. 

1.  6,   §2;   Bolds    v.     Woods    (1894),    9   Ind.   App. 
657. 

In  the  course  of  legislation  many  duties  have  devolved 
upon  this  officer,  wholly  independent  of  his  relation  to  the 
court,  and  in  many  instances  he  has  been  inaccurately 
styled  "clerk  of  the  county,"  and  "county  clerk."  Cor- 
rectly speaking  no  such  officer  as  "county  clerk"  is  known 
in  the  law  of  this  State.  The  present  controversy  in  no 
way  involves  legislation  upon  collateral  subjects  in  which 
the  clerk  of  the  circuit  court  may  be  designated  or  referred 
to  as  "coimty  clerk,"  and  this  opinion  is  not  to  be  construed 
as  intimating  that  in  any  such  cases  the  legislative  intent 
may  not  be  sufficiently  manifest  and  validly  expressed. 
The  act  imder  consideration  (Acts  1901,  supra)  purported 
to  fix  the  time  when  the  terms  of  certain  county  officers 
should  begin,  and  the  first  question  arising  upon  this  ap- 
peal is,  whether  that  act  effectually  changed  the  beginning 
of  the  term  of  the  clerk  of  the  Sullivan  Circuit  Court  from 
March  28,  1904,  to  January  1,  1905.  The  statute  is 
addressed  directly  to  that  subject,  and  supplies  no 
aids  to   its   interpretation,   other  than  the  names 

2.  used.     The  term  "county  clerk"  occurs  both  in  the 
title  and  in  the  body  of  the  act.     In  cases  of  un- 
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certainty  or  ambiguity,  necessitating  a  construction  of 
statutes,  the  primary  object  is  to  ascertain  and  give  effect 
to  the  legislative  intention.  But,  where  the  language  of 
enactments  is  free  from  ambiguity  and  uncertainty,  courts 
cannot  supply  defects  or  omissions  in  order  to  carry  out 
more  fnlly  the  supposed  purpose  and  intent  of  the  legisla- 
ture.   Endlich,  Interp.  of  Stat.,  §§18,  22. 

In  case  of  misnomer  or  misdescription,  when  such  de- 
scriptive words  constitute  the  very  essence  of  the  statute, 
unless  the  words  used  are  so  clear  and  accurate  as 

3.  to  refer  to  the  particular  subject  intended,  and  to 
be  incapable  of  being  applied  to  any  other,  the  mis- 
take will  be  fatal.     Black,  Interp.  of  Laws,  §38. 

Applying  these  principles  to  the  act  under  consideration, 

it  is  our  opinion  that,  in  order  to  effect  a  change  in  the 

commencement  of  the  term  of  a  future  clerk  of  the 

4.  circuit  court,  by  an  independent  act  directed  solely 
to  that  end,  the  act  should  designate  the  office  by 

its  correct  name  and  title.  This  is  the  safe  rule  of  inter- 
pretation in  the  absence  of  extrinsic  aids,  and  any  other 
would  make  the  legislative  purpose  a  matter  of  speculation 
and  conjecture.  Appellant  served  his  full  term,  no  inno- 
cent persons  or  vested  rights  are  involved,  and  this  action 
was  brought  at  the  earliest  practicable  date.  In  the  nom- 
ination and  election  of  the  relator  in  the  year  1902  the 
electors  of  Sullivan  county  must  have  proceeded  upon  the 
assumption  that  he  would  take  his  office  March  28,  1904, 
and  prior  to  the  general  election  to  be  held  in  the  latter 
year,  and  the  act  in  question  had  not  accomplished  its 
alleged  purpose.  An  expression  of  the  opinion  of  a  subse- 
quent legislature  as  to  the  proper  construction  of 

5.  a  statute  is  of  no  judicial  force,  and  yet  in  cases  of 
doubt   such   construction   is   entitled    to   respectful 

consideration  and  may  be  given  some  weight  by  the  courts. 
The  General  Assembly  of  1903  (Acts  1903,  supra)  de- 
clared that  the  office  of  clerk  of  the  circuit  court  was  not 
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embraced  in  the  provisions  of  the  act  of  1901,  supra,  and 
repealed  that  statute  in  so  far  as  it  purported  to  fix  the 
time  when  the  term  of  oflSce  of  the  county  clerk  should 
begin.  This  construction  accords  with  our  views.  We 
hold  that  the  date  of  succession  to  the  office  of  clerk  of  the 
Sullivan  Circuit  Court  was  not  affected  by  the  statute  of 
1901.  The  relator  is  shown  to  have  been  duly  elected  and 
qualified  as  appellant's  successor,  and  entitled  to  possession 
of  the  office  March  28,  1904,  the  date  of  his  demand.  It 
follows  that  the  court  did  not  err  in  holding  the  informa- 
tion sufficient,  and  appellant's  answer  thereto  insufficient. 

This  conclusion  dispenses  with  the  necessity  of  consid- 
ering the  constitutional  questions  argued,  relating  to  the 
validity  of  the  act  of  1903. 

The  judgment  is  affirmed.   » 

Gillett,  J.,  concurs  in  the  result 


"^-J??l  Gillespie  v.  The  State. 

[No.  20,686.    Filed  April  4,  1907.] 

1.  Criminal  Law. — Former  Jeopardy, — How  Presented, — ^Where 
the  question  of  defendant's  former  jeopardy  is  once  properly 
presented  in  a  criminal  case,  it  need  not  be  repeated  in  order 
that  defendant  may  become  entitled  to  his  rights  thereunder, 
p.  308. 

2.  Constitutional  Law. — Criminal  Law.-^Former  Jeopardy, — 
Section  14,  article  1,  of  the  Constitution  denies  to  the  courts 
the  right  to  place  any  accused  person  twice  in  jeopardy  for 
the  same  offense,    p.  309. 

3.  Criminal  Law. — Jeopardy, — When  Attaches, — Jeopardy  at- 
taches, in  a  criminal  case,  when  the  defendant,  legally  charged 
with  the  commission  of  a  crime,  is  given  in  charge  of  a  law- 
fully impaneled  and  sworn  jury  for  trial,  in  a  court  having 
jurisdiction  to  try  the  offense  charged,    pp.  309,  312,  319. 

4.  Constitutional  Law. — Judicial  Construction  of  Provision, — 
Adoption  of  Provision  in  Subsequent  Constitution, — ^Where  the 
Supreme  Court  has  placed  a  construction  upon  a  provision  of 
the  Constitution,  the  subsequent  adoption  of  such  provision  in 
a  new  Constitution  imports  that  the  framers  adopted  it  im- 
pressed with  such  construction,     p.  310. 
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5.  Criminal  Law. — Jury. — Qualifications, — Relationship  to  De- 
fendant,— Husband  and  Wife, — A  juror,  remotely  related  to 
defendant's  husband,  is  not  related  to  defendant  by  marriage, 
after  the  death  of  such  husband,  and  is  not  subject  to  a  chal- 
lenge for  cause  on  account  thereof  under  §1862  Bums  1901, 
cl.  4,  §1793  R.  S.  1881.    p.  318. 

6.  Appeal.  —  Criminal  Law. — Rendering  Judgment. — Homicide. 
—Where  the  record  on  appeal  affirmatively  shows  that  defend- 
ant in  a  homicide  case  had  been  in  former  jeopardy  for  the 
offense  charged,  the  Supreme  Court  will  render  a  &ial  judg- 
ment for  defendant's  discharge,    p.  320. 

From   Ohio   Circuit   Court;   Nicholas  Cornet,   Special 
Judge- 
Prosecution  by  the  State  of  Indiana  against  James  Gil- 
lespie.   From  a  judgment  of  conviction,  defendant  appeals. 
Reversed. 

John  B.  Coles,  F.  M.  Oriffiih,  Cynihia  Coles  Sink, 
Addison  C.  Harris  and  Harlan  Cleveland,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  Harry  R.  Me- 
Mullen,  Cassius  W.  McMullen,  William  C.  OeaTce,  C.  C. 
Hadley,  Henry  M.  Bowling  and  Frank  D.  Johnston,  for 
the  State. 

JoKDAN,  J. — On  December  22,  1903,  a  grand  jury  of 
the  Ohio  Circuit  Court,  duly  qualified  and  impaneled,  in- 
dicted appellant  jointly  with  certain  other  persons,  to  wit. 
Belle  Seward,  Carrie  Barbour  and  Myron  Barbour,  charg- 
ing them  with  murder  in  the  first  degree,  in  this,  that  on 
December  8,  1903,  at  the  county  of  Ohio,  State  of  Indiana, 
they  did  then  and  there,  with  intent  to  kill  and  murder 
Elizabeth  Gillespie,  feloniously,  purposely  and  with  pre- 
meditated malice,  shoot  at  and  against  said  Elizabeth  Gil- 
lespie with  a  certain  deadly  weapon  commonly  called  a 
shotgun,  etc.,  and  did  then  and  there  and  thereby  pur-  ■ 
posely,  feloniously  and  with  premeditated  malice,  mortally 
wound  said  Elizabeth  Gillespie,  of  which  mortal  wound 
she,  at  said  county,  on  December  10,  1903,  died,  etc. 
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The  record,  so  far  as  it  may  be  said  to  relate  to  appel- 
lant, James  Gillespie,  discloses  that  on  his  appearance  in 
court  to  answer  to  said  charge  he  unsuccessfully  pleaded 
in  abatement,  and  that  thereafter,  upon  being  duly  ar- 
raigned, he  separately  moved  to  quash  the  indictment.  This 
motion  was  overruled,  and  thereupon  he  entered  his  plea 
of  not  guilty.  The  cause  was  set  for  trial  on  Monday,  May 
9,  1904,  the  same  being  the  seventh  judicial  day  of  the 
May  term,  1904,  of  the  Ohio  Circuit  Court.  On  this  latter 
day  the  following  record  of  entry  appears : 

"State  of  Indiana 

V. 

James  Gillespie, 
Belle  Seward, 
Carrie  Barbour, 
Myron  Barbour. 

Comes  now  the  State  of  Indiana  by  Theodore 
Wulber,  prosecuting  attorney,  and  Cassius  W.  Mc- 
Mullen,  deputy  prosecuting  attorney,  Harry  R.  Mc- 
Mullen,  and  Henry  X.  Spaan,  her  attorneys,  and  the 
defendants  come  in  their  own  proper  persons  and  by 
Coles  &  Coles  and  F.  M.  Griffiths,  their  attorneys, 
and  the  impaneling  of  the  jury  having  begim  and  not 
being  completed  the  court  directs  the  jury  commis- 
sioners to  draw  a  special  venire  of  forty  men." 

On  May  10,  1904,  the  same  being  the  eighth  judicial  day 
of  the  aforesaid  term  of  the  Ohio  Circuit  Court,  the  fol- 
lowing further  proceedings  were  had  in  said  cause,  to  wit: 

"Comes  now  the  State  of  Indiana,  by  her  attorneys 
and  the  defendants  in  their  own  proper  persons  and 
by  their  attorneys  also  come,  and  the  impaneling  of 
the  jury  is  continued  and  completed,  and  this  case 
being  at  issue  is  now  submitted  for  trial  to  the  follow- 
ing named  jurors  [setting  out  the  names],  twelve  good 
and  lawful  men,  duly  sworn  to  try  the  issues  and  a 
just  verdict  return  according  to  law  and  evidence,  and 
the  further  hearing  of  this  case  is  postponed  until  9 
o'clock  to-morrow  morning." 
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On  May  11,  1904,  the  following  appears  of  record  in 
said  cause : 

"Comes  now  the  State  of  Indiana  by  the  prose- 
cuting attorney  and*  the  defendants  also  come  in  their 
own  proper  persons  and  by  counsel,  and  the  jury 
herein  impaneled  and  sworn  come  also  in  charge  of 
their  bailiffs,  *  *  *  and  now  at  this  time,  the 
jury  herein  having  been  impaneled  and  sworn  but  no 
evidence  having  been  introduced  or  any  statement  of 
the  case  having  been  made  to  the  jury,  the  prosecuting 
attorney  filed  his  motion  and  affidavit  for  the  setting 
aside  of  the  submission  herein.'' 

This  motion  and  affidavit,  together  with  the  rulings  of 
the  court  and  the  exceptions  and  objections  of  appellant, 
are  all  incorporated  in  a  bill  of  exceptions  and  thereby 
made  a  part  of  the  record,  and  are  as  follows: 


"State  of  Indiana,  1 
^  f 


Ohio  Counly. 
State  of  Indiana 

V. 

James  Gillespie, 
Belle  Seward, 
Carrie  Barbour, 
Myron  Barbour. 

Comes  now  the  State  of  Indiana  through  and  by 
Theodore  Wulber,  the  regularly  elected  prosecutor  of 
the  pleas  of  the  State  in  and  for  said  county  and  State, 
and  by  Harry  R.  McMullen,  Cassius  W.  McMullen, 
and  Henry  N.  Spaan,  specially  appointed  by  this 
court  to  assist  in  the  prosecution  of  the  above-entitled 
cause,  and  moves  that  the  submission  of  said  cause  for 
trial  be  set  aside  for  the  reason  following,  to  wit: 
That  one  Oscar  Jones,  a  competent  person  to  act  as 
juror,  was  called  to  sit  upon  the  jury  impaneled  to  try 
said  cause,  and  when  said  juror  was  interrogated  by 
counsel  for  the  State,  touching  his  qualifications  to 
sit  as  such  juror  in  said  cause,  said  juror  answered 
under  oath  that  he  was  not  related,  either  by  blood  or 
by  marriage,  to  any  of  the  defendants  in  said  cause, 
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when  in  truth  and  in  fact  he  was  related  to  one  of  said 
defendants,  to  wit,  Belle  Seward;  that  none  of  the 
attorneys  for  the  prosecution  knew  of  such  relation- 
ship, nor  had  they  any  means  of  knowing  of  such  re- 
lationship before  said  Oscar  Jones  was  accepted  and 
sworn  in  to  act  as  -juror  in  said  cause;  that  within 
half  an  hour  before  said  jury  was  sworn  to  try  said 
cause  said  Jpnes  made  answer  that  he  was  not  related 
to  any  of  said  defendants ;  that  by  reason  of  said  facts 
the  attorneys  above  named  were  not  able  and  had  no 
opportunity  or  time  to  ascertain  that  such  relationship 
existed  as  stated  herein;  that  said  relationship  is  as 
follows :  The  mother  of  said  juror  was  a  first  cousin 
of  the  mother  of  William  Seward,  deceased,  the  first 
and  only  husband  of  the  defendant  Belle  Seward ;  that 
said  juror  made  answer  that  he  was  not  related  to  any 
of  the  defendants,  and  thereby  misled  counsel  for  the 
State,  who  would  have  challenged  him  for  such  cause 
had  said  juror  disclosed  such  relationship;  that  said 
juror  was  accepted  and  sworn  to  try  said  cause  at 
about  3  o'clock  p.  m.,  of  May  10,  1904,  and  imme- 
diately thereafter  said  court  adjourned;  that  shortly 
after  said  adjournment  the  counsel  for  the  State, 
herein  named,  ascertained  the  truth  of  the  facts  here- 
inbefore stated,  and  at  the  first  opportunity,  that  is, 
immediately  at  the  reconvening  of  said  court  on  the 
next  day,  to  wit.  May  11,  1904,  presented  this  motion, 
and  before  any  witnesses  were  sworn  or  any  evidence 
heard.  Wherefore  the  State  of  Indiana  moves  the 
court  that  the  submission  of  said  cause  be  set  aside, 
.  with  a  view  to  reexamination  of  said  juror,  Oscar 
Jones,  upon  his  voir  dirB,  and  to  give  the  State  an 
opportunity  to  challenge  said  juror  for  cause  as  aboye 
stated."  (Signed  and  verified  by  the  attorneys  for  the 
State.) 

The  record  further  shows  that  this  motion  was  a^gned 
by  counsel  for  the  State,  submitted  to  the  court,  and  by 
the  latter  sustained,  to  which  ruling  of  the  court  in  sus- 
taining said  motion  and  setting  aside  the  submission  of  the 
cause  to  the  jury,  the  defendants,  and  each  of  them,  sev- 
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erally  and  separately  excepted.     Thereupon  the  State  pro- 
ceeded to  examine  the  juror>  Oscar  Jones,  as  follows: 

"Q.  On  yesterday  you  were  asked  the  question 
whether  or  not  you  were  related  to  any  of  the  Gil- 
lespies,  Sewards,  or  Barbours.  At  that  time  you  an- 
swered, ^No,  not  at  all.'  Were  you  related  to  the  de- 
ceased husband  of  Belle  Seward? 

A.     Well,  no,  not  what  we  call  relation. 

Q.  Was  not  your  mother  a  first  cousin  to  the 
mother  of  William  Seward? 

A.     No,  not  a  first  cousin. 

Q.  Xot  a  cousin  ?  What  relation  was  your  mother 
to  the  mother  of  William  Seward  ? 

A.  Well,  I  can't  just  exactly  tell  you,  but  it  was 
further  back  than  that. 

Q.     Tou  cjn't  tell  ? 

Au     No,  sir. 

Q.  Could  you  if  you  were  given  a  little  timet 
Could  you  figure  it  out  ? 

A.  No,  sir,  because  we  never  considered  ourselves 
any  relation ;  never  have  figured  out  any  relation. 

Q-  You  are  not,  in  your  judgment,  at  least? 
Tour  mother  and  his  mother  were  not  first  or  second 
cousins  ? 

A,  No,  sir,  not  that  I  know  of.  I  don't  think 
they  were  any  relation  at  all." 

At  the  close  of  this  examination  of  the  juror  in  question, 
the  prosecuting  attorney,  in  behalf  of  the  State,  said :  "We 
will  excuse  Mr.  Jones,"  and  thereupon  he  was  accordingly 
removed  from  the  jury.  To  this  peremptory  challenge  of 
said  juror  by  the  State  the  record  discloses  that  appellant, 
and  each  of  the  other  defendants,  objected,  for  the  reason 
that  the  answers  of  the  juror  showed  that  he  was  not  re- 
lated to  either  of  the  defendants,  and  that  said  submission 
was  only  set  aside  on  account  of  the  relationship  to  one  of 
the  defendants  and  not  to  enable  the  State  to  exercise 
further  peremptory  challenge.  This  objection  was  over- 
ruled by  the  court,  to  which  niling  the  appellant,  and  each 
of  the  other  defendants,  excepted,  and  tendered  a  joint  bill 
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of  exceptions  embracing  such  action,  rulings,  and  judg- 
ment of  the  court,  and  prayed  that  the  same  be  signed, 
sealed,  and  made  a  part  of  the  record,  which  was  accord- 
ingly done  on  May  11,  1904,  at  the  time  of  making  said 
rulings. 

Appellant  and  his  codefendants  then  filed  and  presented 
to  the  court  a  written  motion,  whereby  they  each  moved  to 
be  discharged  from  further  prosecution  in  said  cause  and 
that  they  go  acquitted,  "for  the  reason  that  a  jury  was 
regularly  impaneled,  sworn,  charged,  and  admonished  by 
the  court  to  try  said  cause;  that  since  said  impaneling, 
swearing,  and  charging  of  said  jury,  over  the  objection, 
exception,  and  protest  of  the  defendants,  and  each  of  them, 
said  submission  was  set  aside,  and,  over  the  objection,  ex- 
ception, and  protest  of  the  defendants,  and' each  of  them,  a 
juror,  to  wit,  Oscar  Jones,  was  excused  peremptorily  by 
the  State,  after  having  duly  qualified  by  examination  as  to 
his  competency,  and  retired  from  said  jury.  Wherefore 
the  defendants,  and  each  of  them,  state  that  they  have  once 
been  in  jeopardy  for  this  same  offense  and  the  impaneling 
of  another  jury  places  them  a  second  time  in  jeopardy  for 
the  same  offense."  This  motion  the  court  overruled,  to 
which  appellant  and  the  other  defendants  severally  ex- 
cepted and  presented  their  bill  of  exceptions  thereon, 
which  was-  signed  and  made  a  part  of  the  record. 

It  further  appears  from  the  record  that  the  impaneling 
of  another  jury  in  said  cause  was  continued 

"and  the  same  not  being  completed  and  the  special 
venires  heretofore  drawn  herein  having  been  ^- 
hausted,  the  court  now  orders  that  in  addition  a  spe- 
cial venire  of  thirty  names  be  drawn  from  the  jury 
box,  as  provided  by  law,"  etc. 

On  the  morning  of  May  12,  1904,  appellant  filed  a 
separate  answer,  which,  omitting  the  formal  parts,  is  as 
follows: 
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"The  defendant,  James  Gillespie,  for  special  an- 
swer herein,  says  that  on  May  10,  1904,  under  the 
•indictment  heretofore  returned  in  this  cause  he  had 
pleaded  not  guilty  of  the  charge  as  set  forth  in  said 
indictment,  and  a  jury  of  twelve  good  and  lawful  men 
had  been  duly  and  legally  accepted  and  impaneled, 
charged  and  sworn  to  try  said  cause  and  were  duly 
charged  and  instructqji  as  to  their  duty  during  ad- 
journment, and  thereupon  court  adjourned  at  3 
o'clock  p.  m.  until  9  o'clock  a.  m.  of  May  11,  1904; 
that  the  attorneys  representing  the  State,  on  affidavit, 
moved  the  court  to  set  aside  the  submission  of  this 
cause  to  said  jury  on  account  of  alleged  relationship 
between  the  defendant  Belle  Seward  and  Oscar  Jones, 
and  the  court  sustained  said  motion  over  the  objection 
and  exception  of  this  defendant,  and  thereupon,  over 
the  objection  and  exception  of  this  defendant,  the 
court  permitted  the  State,  by  its  attorneys,  per- 
emptorily to  challenge  said  juror;  that,  by  a  sworn 
statement  of  said  Oscar  Jones,  he  was  a  competent 
and  legal  juror,  and  by  such  peremptory  challenge  he 
was  discharged  from  said  jury  over  the  objection  and 
exception  of  this  defendant,  and  other  persons  were 
summoned  and  examined  as  to  their  competency  to 
sit  as  jurors  in  said  case  in  place  of  said  Oscar  Jones. 
Wherefore,  the  defendant  says  that  he  has  been  once 
in  jeopardy  and  that  he  is  entitled  to  be  discharged 
from  arrest  herein,  and  he  prays  judgment  of  dis- 
charge from  arrest  and  that  he  go  hence  without  day, 
and  for  all  proper  relief." 

To  this  answer  the  State  filed  a  demurrer,  on  the  ground 
that  said  answer  was  insufficient  in  facts  to  constitute  a 
cause  of  defense.  This  demurrer  the  court  sustained,  to 
which  ruling  the  appellant  excepted.  The  record  then  re- 
cites: 

"And  the  impaneling  of  the  jury  having  been  com- 
pleted, this  case,  being  at  issue,  is  now  submitted  to 
the  following  named  jurors  for  trial  [naming  them], 
twelve  good  and  lawful  men,  duly  sworn  to  try  the 
issues  joined  in  this  case,  and  a  just  verdict  render 
according  to  law  and  evidence." 

Vol.  168—20 
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The  trial  of  appellant  and  his  codefendants  hefore  this 
second  jury  appears  to  have  proceeded  from  day  to  day 
until  May  29,  1904,  when,  after  the  jury  had  deliberated 
forty-nine  hours,  it  was  brought  before  the  court  and  each 
juror  answered  that  there  was  no  possibility  of  agreement. 
The  jury  was  thereupon  discharged,  appellant  remanded 
to  the  custody  of  the  sheriff,  and  ,the  cause  was  continued 
until  the  first  day  of  the  September  term,  1904,  of  said 
court.  On  September  15,  1904,  the  same  being  a  day 
in  term,  appellant,  James  Gillespie,  moved  for  leave 
to  file  an  amended  supplemental  answer  of  former  jeop- 
ardy, and  supported  his  application  by  afiidavit.  The 
answer  which  he  asked  leave  to  file  presented  the  same 
facts,  but  with  more  detail,  and  raised  the  same  question, 
as  to  his  former  jeopardy,  as  was  presented  by  the  answer 
hereinbefore  set  out.  The  State  objected  to  the  filing  of 
this  answer,  which  objection  the  court  sustained,  and  ap- 
pellant's motion  for  leave  to  file  the  answer  was  denied. 
Xothing  more  appears  to  have  been  done  in  the  cause 
during  said  September  term.  On  the  first  day  of  the 
December  term,  1904,  the  State  moved  for  an  order  for 
a  special  venire  of  100  persons  to  sen-e  as  jurors.  Appel- 
lant demanded,  and  was  granted,  a  trial  separate  and  apart 
from  his  codefendants.  The  cause  was  again  set  for  trial 
on  December  7,  1904.  On  that  day  appellant  again  filed 
his  separate  motion  for  discharge  on  account  of  former 
jeopardy.  By  this  motion  he  showed  to  the  court  that  at 
the  December  term,  1903,  of  the  Ohio  Circuit  Court,  a 
competent  grand  jury  of  said  court,  duly  and  legally  im- 
paneled, etc.,  had  indicted  him,  together  with  Belle  Seward, 
Carrie  Barbour,  and  Myron  Barbour,  charging  them 
jointly  with  having  committed  the  crime  of  murder  in  the 
first  degree,  by  killing  and  murdering  Elizabeth  Gillespie, 
etc.  The  motion  further  disclosed  that  the  court  held  and 
adjudged  said  indictment  to  be  good,  valid,  and  sufficient 
against  each  of  said  defendants  for  murder  in  the  first  de- 
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gree;  that  appellant  and  his  codefendants  were  duly  ar- 
raigned thereon  and  for  answer  thereto  had  each  entered 
pleas  of  not  guilty.  It  further  disclosed  that  on  May  10, 
1904,  said  cause  being  at  issue,  a  jury,  composed  of  twelve 
good  and  legally  qualified  men,  was  duly  and  legally  im- 
paneled and  sworn  to  try  said  cause,  and  a  true  verdict 
return,  etc.  The  action  of  the  State  in  securing  the  court 
to  set  aside  the  submission  of  said  cause,  and  the  peremp- 
tory challenge  by  ,the  State  of  the  juror  Jones,  after  his 
examination  as  hereinbefore  shown,  in  regard  to  his  rela- 
tionship to  Mrs.  Seward,  over  the  objections  and  exceptions 
of  the  appellant,  are  all  fully  shown  in  like  manner  as 
exhibited  by  the  motion  and  answer  hereinbefore  set  out. 
Upon  the  facts,  appellant  alleged  that  he  had  been  once  in 
jeopardy  upon  said  charge  of  murder,  and  therefore  he 
demanded  that  be  be  discharged  from  prosecution  and  go 
hence  without  day.  This  motion  the  court  overruled,  the 
reasons  therefor,  as  stated,  being  that  so  much  of  the  facts 
as  related  to  former  jeopardy  had  been  embraced  in  pre- 
vious motions  and  rulings  of  the  court. 

On  December  14,  1904,  a  jury  was  impaneled  and  the 
record  shows: 

^'Before  the  swearing  of  said  jury  the  defendant 
James  Gillespie  objected  to  the  swearing  thereof,  for 
the  reason  that  he  has  been  placed  in  jeopardy  on  the 
same  charge  set  forth  in  the  indictment  herein,  as 
shown  by  the  records  of  this  court  in  this  cause." 

This  objection  was  overruled  by  the  court,  to  which 
ruling  appellant  reserved  an  exception.  The  jury  was 
thereupon  sworn  and  the  trial  proceeded.  At  the  proper 
time  appellant  offered  to  introduce  and  read  in  evidence  the 
record  of  the  court  in  the  cause,  showing  the  impaneling  of 
the  grand  jury  which  indicted  appellant,  the  return  of  a 
valid  indictment,  and  all  proceedings  in  said  cause  relative 
to  and  bearing  upon  his  plea  or  defense  of  former  jeopardy. 
His  offer  to  introduce  this  record  evidence  in  support 
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of  said  defense  of  former  jeopardy  was  objected  to  by  the 
State,  and  its  objections  were  sustained  by  the^xjourt,  to 
which  ruling  appellant  excepted. 

At  the  proper  time  appellant  tendered  to,  and  requested 
the  court  to  give,  the  jury  an  instruction,  wherein  all  of 
the  undisputed  facts  as  shown  by  the  record  in  relation  to 
the  question  of  former  jeopardy  were  set  forth,  or  recited. 
This  charge  closed  as  follows : 

"You  are  therefore  instructed  that  the  above-recited 
facts  amount  to  and  constitute  the  placing  of  said  de- 
fendant in  jeopardy  on  the  charge  of  murder,  as  set 
forth  in  the  indictment  of  this  cause,  and  he  cannot 
legally  be  tried  again  for  the  same  offense.  You 
should,  therefore,  find  the  defendant  not  guilty.'* 

This  instruction  the  court  refused  to  give  to  the  jury,  to 
which  ruling  appellant  excepted. 

The  instruction  in  question  apparently  was  requested 

upon  the  theory  that  the  court  in  the  case  on  trial  would 

take  judicial  knowledge  of  its  own  records  made  in 

1.  said  cause,  and  of  the  legal  effects  of  the  proceed- 
ings as  therein  recorded.  Under  the  circimistances, 
we  think  it  may  truly  be  said  that  appellant  was  diligent 
in  presenting  to  the  trial  court,  through  the  various  methods 
employed,  the  question  of  his  former  jeopardy,  and  thereby 
availing  himself  of  its  legal  effect.  But,  as  disclosed  by 
the  record,  the  court,  in  each  and  every  instance,  decided 
adversely  to  him,  to  which  rulings  and  decisions  he  duly 
objected  and  excepted,  all  of  which  rulings  and  exceptions 
have  been  properly  made  a  part  of  the  record  herein  and 
are  presented  for  review  under  the  several  assignments  of 
error.  It  may  be  said,  in  passing,  that  appellant,  having 
once  properly  presented  to  the  trial  court  the  question  of 
his  former  jeopardy,  with  a  demand  that  he  be  discharged 
from  further  prosecution  upon  the  offense  with  which  he 
was  charged,  was  not  thereafter  again  required  to  repeat 
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such  demand  in  order  to  render  available  the  right  which 
he  a8ser.t<;d.  • 

It  appears  that  the  jury  impaneled  at  the  December 
term,  1904,  before  which  appellant  was  finally  tried,  after 
hearing  the  evidence  and  the  argument  of  counsel,  on 
January  5,  1905,  returned  into  court  a  verdict  finding 
appellant  guilty  as  charged  in  the  indictment,  and  assess- 
ing his  punishment  at  imprisonment  in  the  state  prison 
for  life.  Over  his  motion  for  a  new  trial,  wherein  various 
reasons  were  assigned,  the  court  rendered  judgment  on  the 
verdict,  and  adjudged  and  ordered  that  appellant  be  im- 
prisoned in  the  state  prison  during  life,  and  that  the  State 
recover  of  him  its  costs  laid  out  and  expended.  To  the 
rendition  of  this  judgment  appellant  excepted  and  objected. 

Various  questions  in  this  appeal  are  presented  for  re- 
view by  appellant's  learned  counsel,  but  the  vital  one  is 
that  which  relates  to  the  former  jeopardy  of  appel- 

2.  lant  We,  therefore,  pass  to  the  consideration  of 
this  question.  Article  1,  §13,  of  the  first  Constitu- 
tion of  this  State,  adopted  in  the  year  1816,  declared  that 
"in  all  criminal  prosecutions,  the  accused  *  *  *  shall 
not  *  *  *  be  twice  put  in  jeopardy  for  the  same 
oflFense."  This  same  provision  is  incorporated  into  article 
1,  §14,  of  the  present  Constitution,  wherein  it  is  declared 
that  "no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense."  Seven  years  prior  to  the  adoption  of  the  Consti- 
tution of  1851  the  question  arose,  in  the  appeal  of 

3.  Wetnzorpflin  v.  State  (1844),  7  Blackf.  186,  as  to 
when,  within  the  meaning  of  the  Constitution  of 

1816,  an  accused  person  in  a  criminal  prosecution  was  sub- 
jected to  the  danger  or  jeopardy  against  which  the  pro- 
vision in  question  is  intended  to  shield  or  protect  him. 
This  court  in  that  case,  in  a  careful  and  well-considered 
opinion  by  Judge  Dewey,  said :  "The  courts  of  Pennsyl- 
vania and  North  Carolina  differ  from  those  of  New  York 
as  to  the  meaning  of  the  maxim  and  constitutional  pro- 
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vision,  that  a  man  shall  not  be  put  twice  in  jeopardy  for 
the  same  offensot  The  latter  courts  understand  it  to  mean, 
that  he  shall  not  be  twice  tried;  and  they  view  the  'test,  by 
which  to  decide  whether  a  person  has  been  once  tried/  to 
be  a  plea  of  auterfoits  acquit,  or  auterfoits  convict.  The 
former  courts  consider  the  hazard,  danger,  or  peril  in 
which  a  man  shall  not  be  twice  placed,  as  having  been  once 
incurred  by  giving  him  in  charge,  on  a  legal  indictment, 
to  a  regular  jury,  which  has  been  unnecessarily  discharged 
without  rendering  a  verdict  And  this  t*  the  interpreta- 
tion which  we  give  to  that  clause  of  our  constitution,  which 
privileges  an  accused  person  from  being  Hwice  put  in 
jeopardy  for  the  same  offense/  [Our  italics.]  *  *  * 
The  principle  of  construction  adopted  by  the  courts  of 
Pennsylvania  and  North  Carolina,  and  also  by  the  circuit 
court  of  the  United  States  in  Shoemaker's  case  \  United 
States  V.  Shoemaker  (1840),  2  McLean  114,  Fed.  Cas. 
No.  16,279],  will  solve  the  difficulty.  That  principle,  as 
before  observed,  is,  that  a  man  who  has  stood  upon  his 
defense  on  a  valid  indictment,  before  a  legal  jury  which 
has  been  discharged  without  good  cause,  has  incurred  the 
first  peril,  and  shall  not  incur  the  second  by  a  subsequent 
trial.'' 

With  this  interpretation,  or  construction,  that  the  jeop- 
ardy intended  or  contemplated  by  the  provision  in  question 
in  the  Constitution  of  1816  attaches  or  commences 

4.  whenever  a  person  has  been  given  in  charge  to  a 
regular  jury  on  a  legal  indictment,  and  the  jury 
has  been  unnecessarily  discharged,  impressed  or  stamped 
upon  this  constitutional  provision  by  the  highest  court  of 
the  State,  the  framors  of  our  present  Constitution  re- 
adopted  and  incorporated  it  into  article  1,  §13.  Under  a 
well-settled  rule  a  provision  in  a  former  constitution  of  a 
state,  which  has  been  interpreted  or  construed  by  the  high- 
est court  thereof,  and  thereafter  is  readopted  and  incorpo- 
rated into  a  new  or  later  constitution,  a  court,  where  there 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  311 

Gillespie  v.  State— 168  Ind.  298. 

is  nothing  to  the  contrary  appearing,  is  justified  in  assum- 
ing and  holding  that,  in  the  readoption  of  the  provision  in 
controversy,  it  was  intended  by  the  framers  and  ratifiers  of 
the  new  or  later  constitution  that  the  provision  should  have 
and  be  accorded  the  same  interpretation  or  construction 
which  was  placed  upon  it  by  the  highest  court  prior  to  its 
readoption.  The  same  rule  in  this  respect  applies  to  the 
fundamental  law  as  is  applicable  to  a  reenactment  of  a 
statute  by  the  legislature  which  is  impressed  with  a  prior 
judicial  construction.  Cain  v.  Allen  (1907),  ante,  8,  and 
cases  cited :  Sanders  v.  Si.  Louis,  etc.  Anchor  Line  (1888), 
97  ^p.  26,  3  L.  R.  A.  390;  Ex  parte  Roundtree  (1874),  61 
Ala.  42;  Attorney -General,  ex  rel.,  v.  Brunst  (1854),  3 
Wis.  689;  Daily  v.  Swope  (1872),  47  Miss.  367;  Morton 
V.  Broderick  (1897),  118  Cal.  474,  50  Pac  644;  2  Lewis's 
Sutherland,  Stat  Constr.  (2d  ed.),  §403;  Endlich,  Interp. 
of  Stat,  §530.  ' 

If  the  constitutional  convention  of  1860,  when  it  framed 
and  adopted  our  present  fundamental  law,  had  not  been 
satisfied  to  readopt  and  incorporate  therein  the  provision 
in  question,  impressed  or  stamped  as  it  was  with  the  mean- 
ing placed  upon  it  by  the  court  in  Weinzorpflin  v.  State, 
supra,  it  had  the  power,  and  certainly  would  have  defined 
or  declared  therein,  when  the  jeopardy  contemplated  or 
intended  by  the  provision  commenced  or  would  be  incurred 
by  the  accused  person.  That  body,  however,  was  appar- 
ently content  to  readopt  the  provision  without  declarinp; 
that  it  should  bear  any  other  meaning  or  interpretation 
than  that  "accorded  it  by  our  predecessors  in  Weinzorpflin 
V.  State,  supra:^  The  interpretation  or  construction  in  the 
latter  case  has  been  followed  by  this  court  in  the  following 
cases,  wherein  the  question  arose  under  the  present  Consti- 
tution: Wright  V.  State  (1854),  6  Ind.  290,  61  Am.  Dec. 
90;  Miller  v.  State  (1856),  8  Ind.  325;  Morgan  v.  State 
(1850),  13  Ind.  215;  Joy  v.  State  (1860),  14  Ind.  139; 
McCorkle  v.  State  (1859),  14  Ind.  39;  Slate  v.  Walker 
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(1866),  26  Ind.  346;  Kingen  v.  Slate  (1874),  46  Ind. 
132;  Maden  v.  Emmons  (1882),  83  Ind.  331;  Adams  v. 
State  (1884),  99  Ind.  244;  Boswell  v.  State  (1887),  111 
Ind.  47. 

The  line  where  the  jeopardy  of  the  accused  person  com- 
mences,   within    the   meaning   of   the   constitutional    pro- 
vision as  defined  by  the  foregoing  decisions,  is  in 

3.  harmony  with  the  overwhelming  weight  of  au- 
thority and  the  best  considered  cases  by  the  courts 
of  sister  states.  The  opinion  in  Wright  v.  State,  supra, 
was  written  by  the  late  Governor  Hovey,  who  was  then  a 
member  of  this  court,  and  who  had  been  a  member  of  the 
constitutional  convention  of  1850.  Wright,  the  appellant, 
was,  on  October  11,  1853,  indicted  for  murder  by  a  grand 
jury  in  the  Elkhart  Circuit  Court  To  this  charge  he 
pleaded  not  guilty,  and  on  October  14  a  jury  was  im- 
paneled to  try  him.  The  trial  appears  to  have  proceeded 
until  the  succeeding  Saturday,  when  the  court,  through 
inadvertence  or  misapprehension  of  the  law,  held  that  the 
legal  term  expired  on  that  day,  and,  being  satisfied  that 
the  trial  could  not  be  terminated  before  the  close  of  that 
term,  discharged  the  jury,  over  the  objections  of  the  ac- 
cused, who  insisted  that  the  trial  should  proceed  to  its  con- 
clusion. The  prisoner  was  remanded  to  jail  and  a  new 
jury  ordered  for  the  next  term  of  court.  lie  applied  for 
a  writ  of  habeas  corpus,  and  on  the  final  hearing  of  this 
proceeding  the  judge  remanded  the  prisoner  to  jail  to 
await  his  trial  in  the  circuit  court.  From  this  judgment 
he  appealed.  The  court  in  that  appeal  said :  "The  facts, 
as  presented  by  the  record,  require  the  investigation  of  two 
questions:  (1)  What  was  the  effect  of  discharging  the 
jury  by  the  circuit  court?  (2)  What  is  the  duty  of  a 
judge  upon  a  hearing  of  a  case  under  a  writ  of  habeas 
corpus,  where  the  return  shows  that  the  applicant  is  held 
in  custody,  to  answer  an  indictment?"  The  judgment  of 
the  lower  court  was  afiirmed  upon  the  ground  that  under 
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the  circumstances  habeas  corpus  was  not  the  proper 
remedy,  and  that  as  the  circuit  court  still  had  jurisdiction 
over  the  prisoner  it  might  discharge  him  on  motion,  or  he 
might  plead  the  di^harge  of  the  jury  in  bar  of  a  second 
trial.  In  passing  upon  the  question  of  former  jeopardy  in 
that  appeal  this  court  said:  "There  is  some  diversity  of 
opinion  in  the  decisions  of  the  different  courts  as  to  what 
amounts  to  being  put  in  jeopardy ;  but  we  are  satisfied  that 
the  ruling  of  this  court,  in  the  case  of  Wetnzorpflin  v. 
State  [1844],  7  Blackf.  186,  is  in  accordance  with  reason 
and  the  current  of  authorities.  Whenever  a  person  shall 
have  been  given  in  charge,  on  a  legal  indictment,  to  a 
regular  jury,  and  that  jury  unnecessarily  discharged,  he 
has  been  once  put  in  jeopardy,  and  the  discharge  is 
equivalent  to  a  verdict  of  acquittal." 

In  Miller  v.  State,  supra,  it  was  again  held  that  the 
interpretation  placed  upon  the  clause  "once  in  jeopardy," 
etc.,  by  the  court  in  Weinzorpflin  v.  State,  supra,  and 
Wright  v.  State,  supra,  must  be  considered  as  the  settled 
law  of  this  State. 

In  Morgan  v.  State,  supra,  the  same  construction  was 
adhered  to,  the  court  therein  saying:  "When  a  valid  in- 
dictment has  been  returned  by  a  competent  grand  jury  to 
a  court  having  jurisdiction;  the  defendant  has  been  ar- 
raigned and  pleaded;  a  jury  has  been  impaneled,  sworn, 
and  charged  with  the  case;  and  all  the  preliminary  things 
of  record  are  ready  for  the  trial;  the  jeopardy  contem- 
plated by  the  Constitution  has  then  attached,  and  the  de- 
fendant is  entitled  to  a  verdict." 

In  Joy  V.  State,  supra,  and  McCorkle  v.  State,  supra,  the 
court  repeated  and  affirmed  the  same  rule.  In  State  v. 
Walker,  supra,  the  court  reviewed  all  of  the  preceding 
cases,  as  well  as  other  authorities,  and  therein  said :  "We 
fully  concur  in  the  opinion  expressed  in  all  those  cases, 
that  where  the  accused  is  put  upon  trial  on  a  valid  indict- 
ment, before  a  legal  jury,  and  the  jury  is  discharged  by  the 
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court  without  good  cause,  and  without  the  consent  of  the 
defendant,  he  has  incurred  the  first  peril,  and  the  discharge 
of  the  jury  under  such  circumstances  is  equivalent  to  a 
verdict  of  not  guilty,  and  bars  another  trial  for  the  same 
offense." 

In  Kingen  v.  State,  supra,  it  appears  that  the  jury  had 
been  selected  and  agreed  upon  by  the  parties,  had  been 
sworn  to  try  the  cause,  and  then  permitted  to  retire  imder 
the  charge  of  a  sworn  bailiff,  no  evidence  having  been  in- 
troduced and  the  case  not  having  been  stated  to  the  jury. 
On  the  convening  of  court  in  the  afternoon  of  that  day  it 
was  discovered  that  one  of  the  jurors  was  neither  a  free- 
holder nor  a  householder^  although  he  had  not  been  asked 
that  question  on  his  voir  dire.  The  court  thereupon 
directed  this  juror  to  retire  from  the  jury  box,  and  directed 
the  sheriff  to  call  another  juror  in  his  place,  which  was 
done,  and  the  jury,  as  newly  constituted,  was  sworn.  Upon 
the  discharge  of  the  juror  in  question,  and  again  on  the 
jury's  being  sworn,  the  defendant  unsuccessfully  moved  to 
be  discharged.  In  the  appeal  in  that  case  this  court,  in 
considering  the  question  as  to  appellant's  jeopardy  under 
the  circumstances,  said:  "We  have  seen  that  a  verdict 
rendered  by  the  jury  first  sworn  would  have  been  valid 
and  binding.  The  defendant,  doubtless,  by  the  swearing 
of  that  jury  was  put  in  jeopardy,  and  she  was  entitled  to 
have  a  verdict  at  their  hands.  If  the  court  discharged 
them  without  sufiicient  legal  reason  and  without  the  con- 
sent of  the  defendant,  the  conclusion  seems  to  be  irresistible 
that  such  discharge  was  equivalent  to  an  acquittal  of  the 
defendant,  and  she  could  not  rightfully  be  put  upon  trial 
again  for  the  same  offense." 

In  Maden  v.  Em/mons,  supra,  it  was  affirmed  that  "when 
an  accused  is  put  to  trial  upon  a  valid  indictment,  and  all 
the  preliminary  steps  essential  to  the  validity  of  the  trial 
have  been  taken,  the  jeopardy  attaches  from  the  moment 
the  trial  is  begun,  and  the  trial  is  deemed  commenced  at 
the  time  the  jury  is  impaneled."    Citing  authorities. 
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In  Adams  v.  State,  supra,  one  Crandall  was  placed  on 
the  jury.  He  was  not  specially  interrogated  as  to  his 
qualifications  as  a  juror,  but  other  jurors,  called  to  serve 
with  him  in  the  case,  were  so  interrogated  in  his  presence 
and  hearing.  Before  the  jury  was  sworn  the  court,  upon 
its  own  motion,  inquired  whether  all  were  either  free- 
holders or  householders  of  the  county,  to  ^hich  there  was 
a  general  response  in  the  affirmative.  After  the  jury  in 
that  case  was  sworn,  but  before  any  statement  had  been 
made  and  before  any  further  proceedings  of  any  kind  had 
been  had,  Crandall  informed  the  court  that  he  had  by  in- 
advertence incorrectly  answered  the  court's  inquiry  as  to 
his  qualifications  as  a  juror,  that,  in  fact,  he  was  neither 
a  freeholder  nor  a  householder.  The  court  then  inquired 
of  the  defendant  whether  he  objected  to  Crandall's  serving 
as  a  juror  on  account  of  the  information  which  he  had 
given  the  court  in  regard  to  his  qualifications.  To  this  in- 
quiry the  defendant,  through  his  attorneys,  responded: 
'We  decline  to  change  the  jury."  Thereupon  the  court, 
over  the  objections  and  exceptions  of  the  defendant,  dis- 
charged the  jury,  and  the  defendAnt  then  unsuccessfully 
moved  that  he  be  discharged  and  permitted  to  go  hence 
without  day,  upon  the  ground  that  he  had  been  once  placed 
in  jeopardy,  etc  The  court  proceeded  to  impanel  another 
jury  to  try  the  cause,  which  resulted  in  finding  defendant 
guilty  as  charged  and  fixing  his  punishment  at  imprison- 
ment in  the  state  prison.  On  the  appeal  in  that  case  the 
court  said:  "It  is  also  well  settled  that  when  the  ordinary 
forms  of  law  have  been  complied  with,  jeopardy  attaches 
when  the  jury  is  sworn.  *  *  *  When  jeopardy  has 
begun,  and  the  jury  are  unnecessarily  and  without  the 
consent  of  the  prisoner  discharged,  such  a  discharge  of  the 
jury  is  the  equivalent  of  an  acquittal,  and  the  prisoner 
thereby  becomes  entitled  to  exemption  from  further  prose- 
cution for  the  same  offense."  It  was  held  in  that  case  that 
the  court  erred  in  overruling  appellant's  motion  for  dis- 
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charge  and  that  all  subsequent  proceedings  based  upon  the 
indictment  in  consequence  thereof  were  erroneous,  the  judg- 
ment below  was  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  discharge  the  accused. 
In  Boswell  v.  State,  supra,  the  defendant  was  arrested 
and  taken  before  a  justice  of  the  peace,  where,  being  ar- 
raigned, he  entered  a  plea  of  guilty.  The  prosecuting 
attorney  then  dismissed  the  case  over  defendant's  objection 
and  caused  him  to  be  indicted  by  a  grand  jury.  He  set 
up  the  record  made  before  the  justice  of  the  peace  as  con- 
stituting former  jeopardy,  and  his  plea  was  sustained,  on 
the  ground  that  the  voluntary  dismissal  of  the  case  by  the 
prosecuting  attorney  was  equivalent  to  an  acquittal.  The 
following  cases  and  authorities  are  in  harmony  with  our 
own  decisions,  as  they  hold  or  affirm  the  doctrine  that  in  a 
criminal  prosecution  the  unnecessary  discharge  of  the  jury, 
after  it  has  been  impaneled  and  sworn,  without  the  consent 
of  the  defendant,  operates  as  an  acquittal :  Commonwealth 
V.  FitzpatricJc  (1888),  121  Pa.  St  109,  15  Atl.  466,  1  L. 
R.  A.  451,  6  Am.  St.  757;  State  v.  Callendine  (1859),  8 
Iowa  288;  Eines  v.  Sttte  (1873),  24  Ohio  St.  184;  Helm 
V.  State  (1889),  66  Miss.  537,  6  South.  322;  State  v.  Mc- 
Kee  (1830),  1  Bailey  (S.  C.)  651,  21  Am.  Dec  499,  and 
cases  cited  in  notes;  State  v.  Robinson  (1894),  46  La. 
Ann.  769,  15  South.  146;  Robinson  v.  Comm^onweaith 
(1899),  88  Ky.  386,  11  S.  W.  210;  People  v.  Cage 
(1874),  48  Cal.  323,  17  Am.  Rep.  436;  ^x  parte  Clemeni 
(1873),  50  Ala.  459;  Bell  v.  Staie  (1870),  44  Ala.  393; 
Ex  parte  Maxwell  (1876),  11  Nev.  428;  MVUtmore  v. 
Slate  (1884),  43  Ark.  271;  Ward  v.  State  (1839),  1 
ITumph.  (Tenn.)  *253;  O'Brianv.  Commonwealth  (1872), 
0  Bush  (Ky.)  333,  15  Am.  Rep.  715;  State  v.  Richardson 
fl896),  47  S.  C.  166,  25  S.  E.  220,  35  L.  R  A.  238; 
nilands  V.  Commonwealth  (1887),  114  Pa.  St  372,  6 
Atl.  267 ;  State  v.  Sommers  (1895),  60  Minn.  90,  61  K. 
W.  907;  5cAne&er  v.  Clwpp  (1903),  13  Okla.  215,  74  Pac. 
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316;  People  v.  Dolan  (1883),  51  Mick  610,  17  K  W. 
78;  Ex  parte  Tice  (1897),  32  Ore.  179,  49  Pac.  1038; 
State  V.  Steeves  (1896),  29  Ore:  85,  43  Pac  947;  People 
V.  Taylor  (1898),  117  Mich.  583,  76  N.  W.  158;  Com- 
monwealth  v.  Tuck  (1838),  20  Pick.  356;  Kepner  v. 
United  States  (1904),  195  U.  S.  100,  24  Sup.  Ct.  797, 
49  L.  Ed.  114;  Allen  v.  State  (1906),  (Fla.),  41  South. 
593,  and  authorities  cited;  Lee  v.  State  (1870),  26  Ark. 
260,  7  Am.  Rep.  611;  McDonald  v.  State  (1891),  79  Wis. 
651,  48  K  W.  863,  24  Am.  St.  740,  and  authorities  cited ; 
People  V.  Ny  Sam  Chung  (1892),  94  Cal.  304,  29  Pac. 
642,  28  Am.  St  729;  Gillett,  Crim.  Law  (2d  ed.), 
§31;  1  Bishop,  Crim.  Law  (8th  ed.),  §§1012-1014  et  seq.; 
Clark,  Crim.  Law,  p.  374;  12  Cyc.  Law  and  Proc.,  270; 
17  Am.  and  Eng.  Ency.  Law  (2d  ed.),  584;  Cooley,  Const 
Lim.  (7th  ed.),  467,  468. 

Judge  Cooley,  in  the  work  last  cited,  said :  "A  person 
is  in  l^al  jeopardy  when  he  is  put  upon  trial,  before  a 
court  of  competent  jurisdiction  upon  indictment  or  infor- 
mation which  is  sufficient  in  form  and  substance  to  sustain 
a  conviction,  and  a  jury  has  been  charged  with  his  deliver- 
ance. And  a  jury  is  said  to  be  thus  charged  when  they 
have  been  impaneled  and  sworn." 

That  the  decisions  of  this  court  to  which  we  have  re- 
ferred are,  under  the  facts  in  this  appeal,  controlling  upon 
the  result,  and  that  there  is  no  escape  from  their  force  and 
effect  is  certainly  manifest  To  recapitulate,  the  certified 
record  in  this  case,  which  comes  to  us  impressed  with  abso- 
lute verity,  discloses  the  following  facts :  A  valid  and  suf- 
ficient indictment,  charging  appellant  and  his  codefendants 
with  the  crime  of  murder  in  the  first  degree,  was  returned 
into  the  Ohio  Circuit  Court  by  a  proper  and  competent 
grand  jury.  The  latter  court  had  complete  jurisdiction 
over  the  offense  charged,  and  acquired  jurisdiction  over  the 
person  of  appellant  He  was  arraigned  upon  the  indict- 
ment in  open  courts  unsuccessfully  moved  to  quash  the 
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pleading,  and  thereupon  entered  his  plea  of  not  guilly. 
The  cause  being  ready  for  trial,  a  jury  was  legally  im- 
paneled and  accepted  by  the  State  and  appellant,  and  was 
then  duly  sworn  to  try  the  cause  and  a  true  verdict  return 
according  to  the  law  and  the  evidence.  At  this  stage, 
the  court  adjourned  until  the  following  day.  On.  the 
convening  of  the  court  the  next  morning  the  State,  by  its 
attorneys,  moved  to  set  aside  the  submission  "with  a  view 
[as  stated  in  the  motion]  to  the  reexamination  of  said 
juror,  Oscar  Jones,  on  his  voir  dire,  and  to  give  the  State 
an  opportunity  to  challenge  said  juror  for  cause."     The 

reason  alleged  in  the  motion  for  setting  aside  the 
5.     submission  was  that  the  mother  of  said  juror  was  a 

first  cousin  of  William  Seward,  the  deceased  hus- 
band of  Mrs.  Seward,  one  of  appellant's  codefendants. 
By  the  showing  made  by  this  motion  it  was  apparent 
that  whatever  relationship,  if  any,  might  have  previously 
existed  between  the  juror  in  question  and  Mrs.  Seward  by 
reason  of  her  marriage  to  William  Seward,  it  had,  as  be- 
tween her  and  said  juror,  terminated  on  the  death  of  her 
husband,  whereby  the  marriage  was  dissolved.  That  such 
relationship,  if  any,  by  affinity  as  between  her  and  said 
juror,  ceased  with  the  dissolution  of  the  marriage  by  which 
it  was  created,  is  well  settled.  Trout  v.  Drawhom  (1877), 
57  Ind.  570,  and  authorities  cited;  Gillett,  Crim.  Law 
(2d  ed.),  §835,  and  authorities  cited. 

The  motion  was  sustained  by  the  court  over  the  express 
objection  and  exception  of  appellant,  and  the  State  was 
then  permitted  by  the  court  to  examine  the  juror  in  regard 
to  the  relationship  imputed  to  him-  He,  as  shown,  vir- 
tually denied  that  any  relationship  ever  existed  between 
him  and  Mrs.  Seward's  husband.  In  fact,  it  may  be  said 
that  the  State  wholly  failed  to  show  upon  the  examination 
that  any  such  relationship  ever  existed  as  would  entitle  it 
to  challenge  the  juror  for  cause  under  the  fourth  sub- 
division of  §1862  Burns  1901,  §1793  K.  S.  1881,  but  the 
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court  permitted  the  State  peremptorily  to  challenge  the  juror 
and  remx)ve  him  from  the  jury  as  impaneled  and  sworn, 
all  over  the  express  objection  and  exception  of  appellant, 
and  a  new  jury  was  subsequently  impaneled  and  sworn  to 
try  the  cause.  The  State,  by  peremptorily  challenging  this 
juror,  thereby  apparently  recognized  that  it  had  no  ^at- 
utory  cause  for  challenge.  If,  after  the  unsuccessful  at- 
tempt on  the  part  of  the  State  to  establish  that  the  juror 
was  disqualified  by  reason  of  relationship,  the  court  had 
not  allowed  the  State  to  challenge  or  remove  him  from  the 
panel,  but  had  permitted  the  trial  to  proceed  before  the  jury 
originally  impaneled,  we  would  be  confronted  with  a  dif- 
ferent question.     Under  the  circumstances,  the  act  of  the 

trial  court  in  removing  the  juror  in  question  oper- 
3.     ated,  in  effect,  to  break  down  and  destroy  the  jury 

into  whose  hands  appellant  had  been  given  in  charge 
and  from  which  body,  in  the  absence  of  any  absolute  or 
l^al  necessity  arising,  he  was  entitled  to  have  a  verdict 
returned.  That,  in  view  of  the  law  of  this  State,  as  settled 
by  our  decisions,  he,  under  the  facts,  incurred  or  was  sub- 
jected to  the  jeopardy  contemplated  or  meant  by  the  consti- 
tutional provision  in  question,  is  certainly  evident,  and 
there  is  no  room  for  controversy  to  the  contrary.  The  jeop- 
ardy contemplated,  our  decisions  affirm,  attaches  from  the 
very  moment  the  trial  is  begun,  and  the  trial  is  deemed  to 
have  commenced  at  the  time  the  jury  is  impaneled.  It 
follows,  therefore,  that  appellant  was  as  actually  in  jeop- 
ardy when  the  jury  was  discharged  as  he  would  have  been 
had  the  introduction  of  the  evidence  been  completed  at  that 
time.  That  no  legal  necessity  whatever  is  showTi  to  have 
existed  for  the  discharge  of  the  jury  over  appellant's  ob- 
jections, is  certainly  manifest,  and  this  question  might  be 
said  to  merit  no  further  consideration.  If,  under  the  cir- 
cumstances in  this  case,  it  could  be  affirmed  that  such  a 
legal  necessity  for  the  discharge  of  the  jury  without  appel- 
lant's consent  is  shown  to  have  arisen,  then  it  would  be  an 
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easy  matter  for  a  prosecuting  attorney,  in  the  midst  of  a 
criminal  trial,  to  create  a  necessity  for  the  discharge  of 
the  jury  on  the  ground  that  the  state's  evidence  was  weak, 
but  could  be  made  stronger  on  another  trial,  or  that  some 
of  his  witnesses  were  absent,  etc.,  and  for  these  reasons 
secj^re  the  discharge  of  the  jury  and  subsequently  place  the 
accused  party  upon  trial  for  the  same  oflFense.  If  such  pro- 
cedure could  be  sustained,  then  it  might  truthfully  be  said 
that  the  constitutional  provision  in  question  is  as  empty 
as  a  bubble  and  of  no  avail  in  protecting  an  accused  person 
against  twice  being  put  in  jeopardy  for  the  same  offense. 
That  the  discharge  of  the  jury  under  the  circumstances  in 
this  case  was  wholly  unwarranted  on  the  part  of  the  learned 
trial  judge,  and  must  be  held  to  operate  in  effect  as  an 
acquittal  of  appellant  and  a  bar  to  any  further  or  subse- 
quent prosecution  for  the  same  offense,  cannot  be  denied. 
Were  we  to  hold  otherwise,  our  decision  would  manifestly 
contravene  the  constitutional  guaranty  which  shields  an 
accused  person  against  being  twice  put  in  jeopardy  for  the 
same  offense.  The  State  does  not  attempt  to  justify  the 
action  of  the  trial  court  upon  any  legitimate  ground.  In 
fact  the  Attorney-General,  in  his  oral  argument,  asserted 
that  the  question  involved  was  "one  for  this  court"  and 
was  for  us  to  do  what  we  deemed  best.  But  the  question 
presented  is  not  one  over  which  we  may  exercise  a  discre- 
tion in  its  determination,  but  we  are  compelled  to  voice 
the  mandate  of  our  fundamental  law  and  award  to  appel- 
lant his  rights  thereunder. 

For  the  error  of  the  trial  court  in  refusing  to  discharge 
appellant  on  the  ground  that  .he  had  been  once  in  jeopardy 

for  the  offense  in  controversy,  the  judgment  is  re- 
6.     versed,  and,  as  the  facts  in  respect  to  that  question 

are  verified  by  the  record  and  are  before  us  undis- 
puted, the  cause  is,  therefore  remanded,  with  instructions 
to  the  lower  court  to  enter  an  order  or  judgment  that  appel- 
lant be  discharged  from  further  prosecution  on  the  charge 
in  question  and  that  he  go  hence  without  day. 
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Indiana  Railwat  Company  v.  Calvert  et  al.       igg     525 

lo9         631 
160         633 

[No.  20,819.     Filed  April  4,  1907.] 

1.  Stbeet  Railroads. — Refusal  to  Perform  Duty. — Performance 
by  Others, — ^A  street  railroad  company  may  not  complain  be- 
cause the  mover  of  a  house  temporarily,  and  with  due  care, 
moved  some  of  its  wires,  so  that  a  building  might  pass,  where 
a  city  ordinance  required  such  company  to  remove  such  wires 
and  it  refused  to  do  so.    p.  324. 

2.  Municipal  Corporations.  —  Streets.  —  Control.  —  Statutes. — 
Section  267  of  the  act  of  1905  (Acts  1905,  p.  219,  §3754  Bums 
1905),  being  substantially  a  reenactment  of  the  prior  statutes, 
conferring  upon  cities  and  towns  the  exclusive  control  over 
their  streets,  must  be  considered  as  having  been  enacted  in 
view  of  the  judicial  construction  of  such  prior  statutes,    p.  324. 

3.  Nuisances. — Moving  Houses  along  Streets. — Municipal  Corpo- 
rations.— The  moving  of  a  house  along  the  streets  of  a  city  is 
not  necessarily  a  nuisance,  where  done  under  municipal  author- 
ity, with  proper  despatch,  and  where  private  rights  are  not 
unreasonably  invaded,    p.  326. 

4.  Same. — License. — Special  Damages. — ^The  moving  of  a  house 
along  a  street,  where  done  under  municipal  license,  with  de- 
spatch and  without  unreasonable  invasion  of  private  right,  does 
not  give  a  right  of  action  in  damages,    p.  328. 

5.  Municipal  Corporations.  —  Streets.  —  Control. — Supervision 
by  Courts. — The  courts  have  no  right  to  interfere  with  a  city's 
exclusive,  statutory  control  over  its  streets,  unless  some  statute 
or  some  general  principle  of  law  affirmatively  sanctions  such 
right,    p.  328. 

6.  Same.  —  Streets. — Control. — Ordinances. — Legislative  Acts. — 
Judicial  Control  of. — The  passage  of  an  ordinance  regulating 
the  use  of  a  street  is  a  purely  legislative  act,  and  is  not  subject 
to  judicial  control,    p.  328. 

7.  Same. — Streets. — Occupancy  by  Street  Railroad  Company. — 
Nuisances. — The  occupancy  of  a  street,  without  permission,  by 
a  street  railroad  company,  constitutes  a  nuisance,    p.  329. 

8.  Same.  —  Streets. — Control. — Street  Railroads. — ^A  municipal 
corporation  has  exclusive  control  over  its  streets,  and  may 
r^n^late  a  street  railroad  company's  use  thereof,  though  it  has 
granted  a  franchise  to  such  company  to  use  such  streets. 
p.  329. 
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9.  Municipal  Corporations. — Streets.-^Moving  Himaes  Along. — 
Ordinances, — Police  Power. — Cities  have  the  right,  under  tiieir 
police  power,  to  regulate,  by  ordinance,  the  moving  of  houses, 
owned  by  individuals,  on  and  over  their  streets,    p.  331. 

10.  PoucE  Power.  —  Source  of.  —  Maanma.  —  The  principle  ex- 
pressed by  the  maxim,  "sic  utere  tuo  ut  alienum  non  laedas," 
is  the  source  of  the  police  power;  and  the  state's  right  to  ex- 
ercise such  power  is  an  incident  to  ownership,    p.  331. 

11  Municipal  Corporations.  —  Ordinances.  —  Statutes.-— Polios 
Power. — Constitutional  Law. — Statutes  or  ordinances  passed 
in  the  exercise  of  the  police  power,  which  place  reasonable 
burdens  or  regulations  upon  a  particular  business,  are  not  for 
such  reason  unconstitutional,    p.  332. 

12.  Eminent  Domain.  —  Police  Power.-Streets.'—Street  Rail- 
roads.— Raising  Wires. — Moving  HotLses. — Compelling  a  street 
railroad  company,  by  ordinance,  temporarily  to  raise  its  wires 
to  permit  a  house  to  be  moved  thereunder,  is  not  a  taking  of 
property  by  eminent  domain,  though  exp^ise  results,    p.  332. 

18.  Street  Railroads. — Contracts. — Police  Power. — Street  rail- 
road companies  enter  into  their  contracts  with  municipalities, 
and  hold  their  property,  subject  to  the  continuing  right  of  the 
public  to  exercise  fully  the  police  power,    p.  333. 

From  St  Joseph  Circuit  Court;  Walter  A.  Funk,  Judge. 

Action  by  the  Indiana  Railway  Company  against  Will- 
iam B.  Calvert  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

A.  L.  Brick,  D.  D.  Bates  and  A.  0.  Oraham,  for  appel- 
lant 

F.  J.  Lewis  Meyer  and  Charles  P.  Drummond,  for  aj)- 
pellees. 

GiLLETT,  J. — Action  by  appellant,  owner  of  an  electric 
street  railway,  to  recover  damages  occasioned  to  it  by  the 
moving  of  a  house  along  one  of  the  streets  used  by  said 
company.  The  court  found  the  facts  specially,  and  stated  a 
conclusion  of  law  in  appellees'  favor. 

It  appears  from  the  findings  that  at  the  time  of  the  al- 
leged grievance,  and  for  more  than  ten  years  prior  thereto, 
appellant  was  operating  an  electric  street  railway  systenoi 
upon  certain  of  the  streets  of  the  city  of  South  Bend,  by 
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virtue  of  a  contract  with  said  city.  One  of  the  streets  thus 
used  was  Washington  street — an  east-and-west  street — on 
which  appellant  had  a  double  track.  At  the  time  in  ques- 
tion Washington  street  was  a  residence  street,  but  it  was 
much  traveled  by  the  public.  Appellant  operated  two 
lines  of  cars  thereon,  the  Washington-and  Chapin-street 
car  lines.  On  one  of  these  lines  cars  ran  every  fifteen 
minutes,  while  on  the  other  they  ran  every  half  hour. 
These  lines  were  much  used  for  local  travel,  and  also  by 
persons  having  Occasion  to  use  two  interurban  lines,  with 
which  appellant'^  cars  made  connection  near  the  center  of 
the  city.  Washington  street  was  forty-five  feet  wide  from 
curb  to  curb.  The  city  had  undertaken  to  regulate  the 
matter  of  house  moving  for  a  limited  distance  along  street 
railway  tracks,  and,  to  secure  the  privilege,  an  applicant 
was  required  to  obtain  a  license  from  the  city  clerk,  and, 
on  the  granting  of  the  same,  to  give  a  twenty-four-hour 
notice  to  the  local  agent  or  manager  of  the  company  af- 
fected of  what  was  to  be  done.  Upon  the  applicant's  com- 
plying with  these  requirements,  the  ordinance  declared  it 
to  be  the  duty  of  the  company  so  to  raise  or  remove  the 
wires  as  to  allow  the  building  to  pass.  Appellees,  being 
desirous  of  moving  a  house  along  Washington  street,  from 
its  then  location  on  the  north  side  of  said  street  to  the  next 
intersecting  street — Scott  street — and  from  thence  south 
to  its  intended  place  of  destination,  obtained  the  license  re- 
quired, and  gave  a  twenty-four-hour  notice  to  the  company 
of  their  purpose.  Upon  the  expiration  of  the  time,  they 
proceeded  to  move  said  house,  which  was  eighteen  feet 
wide,  along  the  north  side  of  Washington  street  to  Scott 
street,  a  distance  of  200  feet,  and  at  that  point  the  house  was 
moved  over  appellant's  tracks.  Appellant  refused  to  comply 
with  the  requirement  of  the  ordinance  relative  to  its  duty, 
and,  in  moving  the  house,  appellees  were  compelled  to 
loosen  four  span  wires,  in  order  to  push  the  north  trolley 
wire  to  one  side,  and,  when  the  house  was  moved  across  the 
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tracks,  they  lifted  the  trolley  wires  to  pass  under.  Appel- 
lees promptly  reattached  the  span  wires,  and  moved  the 
house  without  any  unnecessary  damage  to  appellant.  The 
court  found  that  the  time  occupied  in  doing  the  work  was 
reasonable.  For  the  space  of  five  hours  appellant  was  re- 
quired to  maintain  an  extra  car  on  the  Washington-street 
line,  to  enable  passengers  to  transfer  as  said  obstruction 
was  reached.  The  court  fixed  the  total  loss  and  expense 
sustained  by  appellant  by  the  moving  of  said  house  at 
$87.50.  The  items  of  loss  which  the  findings  enumerate 
are,  an  interference  with  a  trip  of  the  company's  work-car, 
on  which  it  had  nine  employes,  a  slacking  of  the  north  trol- 
ley wire,  and  its  connecting  bridle  work,  at  certain  street 
intersections  to  the  west,  and  the  expense  of  operating  an 
extra  car  on  the  Washington-street  line. 

It  seems  scarcely  necessary  to  say  that,  if  the  ordinance 

is  valid,  appellant  has  no  standing  to  complain  that  a  task 

which  was  devolved  upon  it  by  the  ordinance  was 

!•     performed,  with  due  care,  by  appellees.     State  v. 

Flannagan  (1879),  67  Ind.  140. 

By  the  act  of  March  6,  1905  (Acts  1905,  pp.  219,  407, 

§267,  §3754  Bums  1905),  it  is  provided  that  every  city 

and  town,  except  when  otherwise  provided  by  law, 

2.  shall  have  exclusive  power  over  its  streets.  By 
§269  of  said  act  (§3756  Burns  1905)  every  such 
corporation  is  given  "exclusive  power,  by  ordinance,  to  con- 
trol and  care  for  its  streets."  By  the  next  section  (§3757 
Bums  1905)  it  is  provided  that  whenever  there  is  a  grant 
of  power  or  authority  in  the  act,  and  no  method  is  pro- 
vided for  the  exercise  of  such  power  or  authority,  the 
method  may  be  prescribed  by  ordinance.  In  substance,  the 
above  grants  of  power  with  reference  to  streets  are  con- 
tained in  a  number  of  the  earlier  acts  concerning  cities. 
1  R.  S.  1852,  p.  215;  Acts  1857,  p.  42;  Acts  1867,  p.  33; 
Acts  1891,  p.  122.  It  was  said  in  Wood  v.  Mears  (1859), 
12  Ind.  515,  74  Am.  Dec.  222,  that  the  grant  to  the  com- 
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mon  council  of  exclusive  power  over  streets  and  alleys  con- 
ferred "upon  the  common  council  plenary  powers  over  the 
streets  and  alleys  of  the  city."  To  the  same  effect  see 
Indianapolis,  etc.,  R.  Co.  v.  State,  ex  rel.  (1871),  37  Ind. 
489.  In  Citizens  Gas,  etc.,  Co.  v.  Town  of  Elwood  (1888), 
114  Ind.  332,  it  was  said:  "Within  reasonable  limits,  the 
municipal  officers  have  authority  to  regulate,  by  general 
ordinances,  the  use  and  occupancy  of  its  streets.  The 
power  over  streets,  vested  by  our  statutes  in  municipal  cor- 
porations, is  very  broad  and  comprehensive.  Language  of 
wider  scope  than  that  employed  by  the  legislature  in  con- 
ferring authority  over  streets  and  alleys  upon  our  towns 
and  cities  could  hardly  be  chosen."  In  this  connection  it 
may  be  said,  as  meeting  a  suggestion  of  counsel  for  appel- 
lant, that  it  was  held  in  Wood  v.  Hears,  supra,  that  the 
grant  of  power  to  prevent  the  encumbering  of  streets  with 
materials  was  not  to  be  construed  as  a  limitation  which 
would  prevent  the  common  council  from  regulating  the  use 
of  streets  for  any  proper  purpose. 

The  distinction  between  an  attempted  authorization  per- 
manently to  obstruct  public  streets  and  the  regulation  of  an 
occasional  and  temporary  occupation  of  them  for  commer- 
cial or  building  purposes  is  recognized  in  a  nuumber  of 
our  cases.  Wood  v.  Hears,  supra;  Pettis  v.  Johnson 
(1877),  56  Ind.  139;  State  v.  Berdeita  (1880),  73  Ind. 
185,  38  Am.  Rep.  117;  Senhenn  v.  City  of  Evansville 
(1895),  140  Ind.  675.  It  was  held  in  Wood  v.  Hears, 
supra,  that  it  was  competent  to  authorize  by  ordinance  the 
partial  obstruction  of  streets,  for  a  reasonable  time,  with 
materials  designed  for  use  in  the  construction  of  adjoining 
buildings,  Worden,  J.,  saying:  "The  common  council 
having  exclusive  power  over  the  streets,  highways,  and 
alleys  within  the  city,  have  the  right  to  determine  to  what 
purposes  they  may  be  applied,  and  under  what  circum- 
stances, and  to  what  extent,  they  may  be  encumbered.  In 
a  populous  cily,  where  much  business  is  carried  on,  and 
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where  buildings  are  being  constantly  erected,  it  becomes  a 
matter  of  necessity  that  the  streets  should  be  used  for  many 
purposes  other  than  travel ;  and  it  is  peculiarly  proper  that 
each    city    should    determine    for    itself   what   its    wants 
and  necessities,  in  this  respect,  demand."     In  connection 
with  the  statement  of  the  limitations  which  attach  to  the 
doctrine,  this  court  declared,  in  the  comparatively  late  case 
of  Senhenn  v.  City  of  Evansville,  supra,  that  it  did  not 
doubt  that  the  streets  and  sidewalks  of  a  city  "may,  when 
authorized,  be  temporarily  occupied  for  private  purposes." 
It  is  evident,  in  view  of  the  judicial  history  of  the  prior 
acts  concerning  cities,  that  the  present  act  stands  deeply 
impressed  with  the  holdings  to  which  we  have  referred,  and 
that,  unless  we  can  say  that  the  moving  of  a  house  along  a 
city  street  amounts  to  a  use  thereof  so  extraordinary  as  to 
be  incapable  of  regulation,  it  must  be  held,  as  within  the 
principle  of  the  decisions  of  this  court,  with  which,  it  is 
to  be  assumed,  the  Gteneral  Assembly  was  familiar,  that  the 
'    act  in  question  gave  to  the  common  council  the  power  rea- 
sonably to  regulate  the  use  of  its  streets  for  such  purposes. 
A  leading  writer  upon  the  law  of  nuisance  says:     "In- 
deed, it  may  be  stated  generally  as  the  law,  that  any  tempo- 
rary use  of  a  highway  or  street  that  is  rendered 
3.     absolutely  necessary  from  the  necessities  of  trade, 
or  erection  of  buildings  that  does  not  unnecessarily 
or  unreasonably  obstruct  the  same,  is  lawful."     1  Wood, 
Nuisances  (3d  ed.),  §256. 

Apart  from  any  question  of  municipal  authorization  it 
would  appear  that  the  question  whether  the  moving  of  a 
house  along  a  public  street  creates  a  nuisance  depends  upon 
the  circumstances.  As  was  said  in  Oravea  v.  Shaituch 
(1857),  36  K  H.  257,  69  Am.  Dec.  536:  "The  first  and 
principal  design  of  highways  is  an  accommodation  of  the 
public  travel,  and  cities  and  towns  are  required  by  statute 
to  construct  and  maintain  them  in  suitable  condition  for 
that  purpose;  but  they  may  lawfully  be  used  for  other 
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purposes,  provided  such  use  be  not  inconsistent  and  incom- 
patible with  the  reasonably  free  passage  over  them  of  who- 
ever has  occasion  to  travel  upon  them.  They  are  designed 
and  constructed  for  the  general  convenience  of  mankind,  to 
be  used  for  all  those  purposes  to  which  from  the  earliest 
period  of  their  construction  they  have  been  accustomed  to 
be  appropriated,  and  it  cannot  be  a  nuisance  for  anyone  to 
use  them  as  they  have  been  ordinarily  used.  Very  much 
depends  upon  locality,  the  width  of  the  highway,  and  the 
time  it  may  be  obstructed  by  the  alleged  nuisance." 

While  it  would,  no  doubt,  be  competent  for  a  municipal- 
ity to  prohibit  the  moving  of  houses  along  its  streets,  at 
least  in  populous  districts,  yet  where  the  undertaking,  if 
done  with  municipal  authority,  does  not  unreasonably 
obstruct  public  travel,  nor  unduly  invade  private  right,  and 
the  work  is  done  with  due  expedition,  it  cannot  be  affirmed 
that  a  nuisance  is  thereby  created.  Day  v.  Oreen  (1849), 
4  Cush.  433 ;  Graves  v.  Shattuckj  supra;  Toronto  8t  B. 
Co.  V.  DoUery  (1886),  12  Ont.  App.  679;  Rice  v.  Tovm  of 
Whitby  (1898),  25  Ont  App.  191;  Eureka  City  v.  Wilson 
(1897),  15  Utah  63,  48  Pac.  41 ;  Tiedeman,  Mun,  Corp., 
§300;  27  Am.  and  Eng.  Ency.  Law  (2d  ed.),  164..  In 
Day  V.  Oreen,  supra,  Shaw,  C.  J.,  said:  "That  it  is  often 
useful  and  convenient  that  buildings  should  be  so  removed 
is  found  by  experience ;  it  may  often  be  done,  with  little  or 
no  inconvenience  to  the  public,  under  suitable  and  proper 
restrictions,  adapted  to  each  particular  case ;  and  therefore 
it  seems  highly  proper  that  the  power  to  authorize  and 
regulate  it  should  exist  somewhere.  Perhaps  the  power 
vested  in  municipal  corporations'  to  make  salutary  by-laws, 
for  the  regulation  of  the  highways,  is  sufficient  for  this 
purpose.'^  Judge  Dillon  has  added  to  this  case  the  weight 
of  his  authoritative  opinion.  1  Dillon,  Mun.  Corp.  (4th 
ed),  §395. 

It  is  contended  that  the  council  cannot  so  license  a 
nuisance  as  to  prevent  a  recovery  by  a  person  specially 
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damaged  thereby.     There  are  authorities   to  this 

4.  effect,  but  we  deny  their  application  as  applied  to 
cases  wherein  the  council  possesses  legislative  au- 
thority to  determine  the  rights  of  the  parties.  Babbage  v. 
rowers  (1891),  130  N.  Y.  281,  29  N.  E.  132,  14  L.  R.  A. 
308;  Murtha  v.  Lovewett  (1896),  166  Mass.  391,  44  N.  E. 
347,  55  Am.  St.  410;  Sawyer  v.  Davis  (1884),  136  Mass. 
239,  49  Am.  Rep.  27.  In  the  latter  case,  which  was  a  suit 
to  enjoin  a  nuisance,  the  court  said :  "And  when  the  legis- 
lature directs  or  allows  that  to  be  done  which  would  other- 
wise be  a  nuisance,  it  will  be  valid,  upon  the  ground  that 
the  legislature  is  ordinarily  the  proper  judge  of  what  the 
public  good  requires,  unless  carried  to  such  an  extent  that 
it  can  fairly  be  said  to  be  an  unwholesome  and  unreason- 
able law." 

We  would   not  be  understood   as   affirming  that  cities 

possess  general  police  powers,  and  all  that  we  have  to  say 

concerning  municipalities  is  to  be  understood   as 

5.  subject  to  the  general  qualification  that  the  streets 
are  held  by  them  in  trust  for  the  public,  and  that 

the  power  of  the  common  council  in  respect  to  the  use  of 
such  ways  is  limited  to  reasonable  regulation ;  but,  in  view 
of  the  general  grants  of  authority  already  adverted  to,  we 
do  affirm  that  relative  rights  upon  the  street  are  subject  to 
regulation  to  a  reasonable  extent  for  the  common  good.  It 
will  be  observed  that  what  is  granted  by  the  statute  is  power 
over  the  streets,  and  the  provision  that  the  power  is  ex- 
clusive forbids  judicial  interference  except  as  the  grant  is 
controlled  by  other  provisions  of  statute  or  by  the  general 
principles  of  law.  In  two  instances  this  court  has  quoted 
with  approval  the  following  language  from  MUhau  v. 
Sharp  (1854),  17  Barb.  435,  438:  "The  corporation  yet  has 
the  exclusive  right  to  control  and  regulate  the  use 

6.  of  the  streets  in  the  city.     In  this  respect,  it  is  en- 
dowed with  legislative  sovereignty.    The  exercise  of 

that  sovereignty  has  no  limit,  so  long  as  it  is  within  the 
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objects  and  trust  for  which  the  power  is  conferred.  An 
ordinance  regulating  a  street  is  a  legislative  act,  entirely 
beyond  the  control  of  the  judicial  power  of  the  state." 
Wood  V.  Mears,  supra;  Indianapolis,  etc.,  R.  Co.  v.  State, 
ex  rel.,  supra.  It  was  said  in  Brinkmeyer  v.  City  of 
Evansville  (1867),  29  Ind.  187:  "A  municipal  corpora- 
tion is,  for  the  purposes  of  its  creation,  a  government  pos- 
sessing to  a  limited  extent  sovereign  powers.  *  *  * 
The  extent  to  which  it  may  be  proper  to  exercise  such 
powers,  as  Tvell  as  the  mode  of  their  exercise,  by  the  corpo- 
ration, within  the  limits  prescribed  by  the  law  creating 
them,  are,  of  necessity,  intrusted  to  the  judgment,  discre- 
tion and  will  of  the  properly  constituted  authorities,  to 
whom  they  are  delegated."  The  case  of  Wood  v.  Mears, 
supra,  clearly  proceeds  upon  the  theory  that  local  needs  are 
to  be  considered,  and  that  the  common  council  may  regu- 
late such  reasonable  and  temporary  uses  of  the  streets  as 
are  customary  and  convenient,  even  to  the  extent  of  legiti- 
mating obstructions  which  would  otherwise  be  regarded  as 
nuisances.  It  is  this  consideration  chiefly  which  distin- 
guishes Williams  v.  Citizens  R.  Co.  (1891),  130  Ind.  71, 
15  L.  R.  A.  64,  30  Am.  St  201. 

The  question  recurs,  is  there  a  right  reasonably  to  regu- 
late appellant  in  the  use  of  its  property,  in  order  to  serve 
local  needs  and  conveniences?     It  is  to  be  remem- 

7.  bered  that  appellant  has  entered  into  a  possession 
of  the  streets  to  extend  over  a  long  period  of  years, 

and  that  without  the  sanction  of  law  its  own  possession 

would  be  a  nuisance.    Denver,  etc.,  R.  Co.  v.  Denver  City 

R.  Co.  (1875),  2  Colo.  673.     At  the  best,  the  company's 

occupancy  has  in  it  a  considerable  alloy  of  incon- 

8.  venience,  and  it  is  to  be  observed  that  with  the  first 
direct  sanction  by  the  General  Assembly     of  the 

use  of  electricity  as  a  motive  power  for  street-cars,  it  was 
careful  to  annex,  in  connection  with  the  provision  that 
cities  might  consent  to  such  use,  the  proviso,  "that  nothing 
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in  this  act  contained  shall  be  so  construed  as  to  take  away 
from  the  common  councils  of  incorporated  cities  the  ex- 
clusive powers  now  exercised  over  the  streets,  hi^ways, 
alleys  and  bridges  within  the  corporate  limits  of  such 
cities.  Acts  1891,  p.  68,  §5472  Bums  1901.  It  thus  ap- 
pears that  the  General  Assembly,  presumably  having  in 
mind  the  fact  that  the  authorization  of  the  obstruction  of 
streets  with  trolley  wires  and  their  appliances  might  be 
construed  to  impinge  upon  municipal  authority  over  streets, 
was  careful  to  provide  against  the  impairment  of  such  au- 
thority, and,  what  is  quite  significant,  in  doing  so  it  used  the 
old  language  to  which  a  settled  meaning  had  attached.  See 
Richmond,  etc.,  R.  Co.  v.  Richmond  (1877),  96  U.  S.  521, 
24  L.  Ed.  734.  We  cannot  under&tand  how  it  can  reason- 
ably be  contended  that  a  street  railway  company  cannot  be 
regulated  in  its  use  of  the  streets,  since  it  possesses  the  very 
subject-matter  over  which  power  to  the  common  council  is 
granted,  and  for  the  court  to  deny  the  right  to  regulate  is 
to  abridge  the  statute. 

In  the  case  of  Edgewood  Borough  v.  Scott  (1905),  29 
Pa.  Super.  156,  there  appears  a  very  careful  statement  of 
the  right  of  a  municipality  to  regulate  corporations  in  their 
occupancy  of  its  streets.  It  was  said:  "A  municipality 
has  the  right  in  the  exercise  of  its  police  power,  and  it  is 
its  duty,  to  supervise  and  control  the  introduction  and 
maintenance,  upon  and  under  the  surface  of  the  streets, 
of  the  various  appliances  which  subserve  the  several  urban 
uses,  such  as  telegraph  and  telephone  lines,  water  and  gas 
pipes,  street  railways  and  sewers,  to  which  the  highways 
of  a  city  or  borough  may  lawfully  bo  subjected.  In  the 
exercise  of  this  power  it  may  ordain  reasonable  regulations, 
not  inconsistent  with  the  laws  of  the  commonwealth,  for 
the  good  order  and  government  of  the  municipality,  the 
welfare  of  citizens,  the  protection  of  property  and  the  con- 
flicting rights  and  interests  of  the  various  individuals  or 
corporations  enjoying  franchises  to  use  the  public  streets." 
See,  also,  Richmond,  etc,  R,  Co,  v.  Richmond,  supra. 
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Appellant's  counsel  contend,  however,  that  the  regula- 
tion in  question  is  not  a  legitimate  exercise  of  the  police 

power,  and  that  the  movipg  of  a  house  is  for  private 
9.     advantage,  to  the  prejudice  of  a  corporation  which 

has  contract  rights  in  the  street  While  public 
travel  is  the  primary  use  of  a  street,  yet,  as  we  have  seen, 
it  is  not  the  only  use  to  which  it  may  be  put,  and  as  it  is 
convenient  and  customary  to  move  buildings  along  public 
ways,  it  seems  peculiarly  appropriate  that  the  common 
council,  which,  as  the  representative  of  the  inhabitants  of 
the  city,  enjoys  legislative  power  over  the  subject-matter 
to  which  the  ordinance  relates,  should  reasonably  regulate 
the  conduct  of  the  parties  with  reference  thereto.  Wood 
V.  Hears  (1859),  12  Ind.  515,  74  Am.  Dec.  222;  Eureka 
City  V.  Wilson^  supra.  And  see  City  of  Dubuque  v.  Mor 
loney  (1859),  9  Iowa  450,  74  Am.  Dec.  358.  Such  a  regu- 
lation is  not  wholly  one  which  relates  to  private  interests. 
It  aflfects  the  rights  of  real  estate  owners  generally  through- 
out the  city,  and  it  may  be  said  to  be  of  importance  to  the 
municipality.  There  may,  in  the  legislative  judgment,  be 
a  public  advantage  in  encouraging  property  owners  to  place 
new  and  better  improvements  upon  their  real  estate,  and 
it  is  obvious  that  it  might  reasonably  be  regarded  as  quite 
unwise  to  pursue  a  course  which  would  compel  property 
owners  either  to  allow  buildings  to  remain  upon  sites  which 
should  be  better  improved,  or  to  wreck  such  buildings  as  a 
means  of  getting  rid  of  them.     The  principle  which  finds 

expression  in  the  maxim,  sic  utere  tuo  ut  alienum 
10.     non  laedaSy  has  been  said  to  be  the  source  of  the 

police  powers,  and  to  furnish  the  implied  condition 
upon  which  every  member  of  society  possesses  and  enjoys 
his  property.  Munn  v.  Illinois  (1877),  94  TJ.  S.  113,  24 
L.  Ed.  77;  Orient  Ins.  Co.  v.  Daggs  (1869),  172  TJ.  S. 
567,  19  Sup.  Ct.  281,  43  L.  Ed.  552.  Judge  Cooley  says: 
"The  police  of  a  state,  in  a  comprehensive  sense,  embraces 
its  system  of  internal  regulation,  by  which  the  state  seeks 
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not  only  to  preserve  the  public  order  and  to  prevent  offenses 
against  the  state,  but  also  to  establish  for  the  intercourse 
of  citizens  with  citizens  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to  prevent  a  con- 
flict of  rights,  and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  it  is  reasonably  consistent 
with  a  like  enjoyment  of  rights  by  others."  Cooley, 
Const.  Lim.  (7th  ed.),  829.  Rights  for  the  most  part  are 
relative,  and  the  mere  fact  that  a  statute  or  ordinance, 
which  may  reasonably  be  regarded  as  conducive  to 

11.  the  welfare  of  the  public,  regulates  a  trade  or  busi- 
ness, or  lays  some  burden  upon  it,  does  not  render  it 

unconstitutional.  Parks  v.  State  (1902),  159  Ind.  211, 
59  L.  R.  A.  190;  State  v.  Richcreeh  (1906),  167  Ind.  217, 
5  L.  R.  A.  (K  S.)  874;  8  Cyc.  Law  and  Proc.,  864.  The 
ordinance  in  the  case  before  us  merely  calls  on  the  com- 
pany temporarily  to  raise  or  remove  its  wires  so  as 

12.  to  allow  the  building  to  pass,  and,  as  a  consequential 
effect,  to  submit,  with  the  rest  of  the  public,  to  a 

disturbance  of  traffic  in  some  degree.  It  is  clear  that  this 
does  not  constitute  a  technical  taking  of  property,  as  that 
term  is  used  under  the  law  of  eminent  domain  (Richmond, 
etc.,  R.  Co.  V.  Richmond,  supra;  Mugler  v.  Kansas  [1887], 
123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  205),  and,  as  the 
damage  is  a  minor  and  inconsequential  one,  done  under  the 
police  power,  we  are  of  opinion,  so  long  as  the  interference 
cannot  judicially  be  said  to  be  unreasonable,  that  there  is 
no  right  to  damages,  as  it  is  a  case  wherein  the  company  is 
merely  controlled  in  the  use  of  its  property  by  a  govern- 
mental regulation.  Union  Bridge  Co.  v.  United  States 
(1907),  204  U.  S.  364,  27  Sup.  Ct.  367,  51  L.  Ed.  523; 
Mugler  v.  Kansas,  supra;  Baltimore  v.  Baltimore,  etc.. 
Guarantee  Co.  (1897),  166  U.  S.  673,  17  Sup.  Ct.  696, 
41  L.  Ed.  1160;  1  Dillon,  Mun.  Corp.  (4th  ed.),  §141. 
It  is  stated  by  a  modem  writer:  "In  general  terms  the 
principle  is  that  whenever  an  act  is  done  without  negli- 
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gence  and  in  the  exercise  o£  a  legal  right,  such  damage  as 
comes  to  another  thereby  is  damage  without  injury.  And 
the  same  principle  applies  whether  the  act  is  lawful  on 
general  principle,  or  is  lawful  merely  because  it  is  done 
under  special  legal  authorization."  1  Street,  Foundations 
of  Legal  Liability,  493.  See,  also,  1  Joyce,  Damages, 
§§64,  71;  A.  M.  Richards,  etc..  Moving  Co.  v.  Boston 
Electric  Light  Co.  (1905),  188  Mass.  265,  74  N.  E.  350. 
The  mere  fact  that  appellant  enjoys  contract  rights 
13.  in  the  street  is  not  controlling.  The  regulation 
operates  on  the  property,  and  it  must  always  be 
understood  that  those  who  enter  into  such  contract  relations 
with  the  public  as  render  their  property  reasonably  subject 
to  control  do  so  with  a  knowledge  that  the  police  power  is 
an  inalienable  and  continuing  authority.  Baltimore  v. 
Baltimore,  etc..  Guarantee  Co.,  supra;  Chicago,  etc.,  R. 
Co.  y.  Nebraska  (1898),  170  U.  S.  57,  18  Sup.  Ct.  513, 
42  L.  Ed.  948;  Vandalia  R.  Co.  v.  State,  ex  rel.  (1906), 
166  Ind.  219. 

The  ordinance  in  question,  if  valid,  was  a  suflScient 
justification  to  appellees,  and  as  we  are  unable  to  say  that, 
as  applied  to  the  circumstances  of  this  case,  there  was  a 
transcending  of  the  city's  powers,  it  follows  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

It  is  so  ordered. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  }««     333 
Eailway  Company  v.  Simons,  by  Next  Fmend. 

[No.  20,882.     Filed  January  9,  1907.     Rehearing  denied  April 

4,  1907.] 

1.  Pleading. — Corn/plaint. — Negligence. — General  Charge  of. — A 
general  charge  of  negligence  in  a  complaint,  is  sufficient  as 
against  a  demurrer,    p.  339. 

2.  Same. — Complaint. — Negligence. — Motion  to  Make  More  Spe- 
cific.— A  complaint  for  negligence  against  a  railroad  company 
alleging  that  defendant  negligently  permitted  the  throw  rail  of 
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the  switch  and  the  main  track  rail  to  remain  open  and  tinblockedy 
thereby  causing  plaintiff  to  get  his  foot  caught  therdn,  and 
that  defendant  knowing  of  the  dangerous  place^  negligently 
failed  to  keep  a  lookout  at  the  rear  of  its  backward  moving 
train,  by  reason  of  which  plaintiff  was  injured,  is  sufficiently 
specific,  p.  340. 
8.  Raiuroads. — Lieenaeess — Danger<m8  Premises. — ^Railroads  are 
under  no  obligations  to  mere  licensees  to  keep  their  premises 
free  from  dangers  or  defects,    p.  340. 

4.  Same. — Care  toward  Persons  Invited  on  Premises. — ^Railroad 
companies  must  use  ordinary  care  toward  persons  on  their 
premises  by  invitation,  express  or  implied,  to  keep  such  premises 
reasonably  safe.    pp.  341,  345. 

5.  Same. — Invitation  to  Enter  Premises, — QuesUcn  for  Jury. — 
Whether  a  railroad  company  impliedly  invited  a  person  to  cross 
its  tracks,  where  he  was  injured,  is  ordinarily  a  question  for 
the  jury.    p.  342. 

6.  Appeal. — Compkdnt — Evidence. — When  Sams  Questions  Pre* 
sented. — ^Where  the  evidence  establishes  the  allegations  of  the 
complaint,  determining  the  sufficiency  of  the  complaint  also 
determines  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict   p.  342. 

7.  Raiuroads. — Crossings. — Invitation. — ^Where  a  raOroad  com- 
pany constructs  a  crossing  and,  without  objection,  i>ermits  the 
use  thereof  by  the  public  for  ten  years,  the  jury  is  warranted 
in  finding  that  plaintiff  in  going  upon  same  was  on  such  cross- 
ing by  invitation,    p.  342. 

8.  Same. — Crossings. — Invitation. — Mutual  Advantage* — ^A  rail- 
road company  which  constructs  a  private  crossing  in  a  dty, 
thereby  avoiding  the  construction  of  public  street  crossings, 
may  render  itself  liable  to  a  traveler  crossing  same,  as  for  an 
implied  invitation  to  cross,  where  it  n^ligently  permits  such 
crossing  to  become  dangerous,    p.  344. 

9.  Same. — Unblocked  Switches. — Assumption  of  Risk. — Master 
and  Servant. — ^It  is  not  negligence  per  se  for  a  railroad  com- 
pany to  maintain  an  unblocked  switch,  and  the  dangers  there- 
from are  usually  regarded  as  assumed  by  such  company's 
servants,    p.  346. 

10.  Same. — Unblocked  Switches.Sacking  Trains  without  Look- 
out.— Question  for  Jury. — Whether  a  railroad  company  was 
negligent  in  maintaining  an  unblocked  switch  at  a  crossing, 
and  in  backing,  without  a  lookout,  its  train  over  such  crossing, 
thereby  injuring  plaintiff  whose  foot  was  cau^^t  in  such 
switch,  are  questions. for  the  jury.    p.  846. 
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11.  Raiukoads. — Voluntarily  Incurring  Dangers. — ^A  traveler  who 
voluntarily  and  with  a  full  appreciation  of  the  danger  incurs 
the  risk  of  being  injured  by  a  defective  crossing,  takes  upon 
himself  the  risks  incident  thereto.,    p.  347. 

12.  Same.  —  Incurring  Dangers. — Infants. — Presumptions. — The 
courts  will  not  presume  that  an  infant,  eight  years  old,  no- 
ticed an  unblocked  frog  at  a  crossing  where  he  was  injured,  or 
appreciated  the  danger  of  getting  fast  therein,    p.  347. 

13.  Evidence. — Crossing  Railroad. — It  is  not  reversible  error, 
in  an  action  against  a  railroad  company  for  backing  its  train 
over  plaintiff  whose  foot  was  caught  in  an  unblocked  frog,  to 
permit  plaintiff  to  answer  the  question  whether  he  could  have 
crossed  before  the  train  came  if  his  foot  had  not  been  caught, 
there  being  no  contaition  of  contributory  negligence,    p.  347. 

14.  Trial. — Instructions. — How  Considered, — Where  the  instruc- 
tions as  a  whole  fairly  state  the  law  to  the  jury,  parties  have 
no  just  cause  to  complain,    p.  348. 

15.  Damages. — Excessive. — Loss  of  Legs. — ^A  recovery  of  $20,000, 
for  the  loss  of  both  legs,  by  a  boy  eight  years  old,  is  not  ex- 
cessive,   p.  348. 

Erom  Grant  Circuit  Court;  //.  J.  Paulus,  Judge. 

Action  by  Erank  Simons,  by  his  next  friend,  William 
Simons,  against  the  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  Eailway  Company.  From  a  judgment  of  the  Appel- 
late Court  affirming  a  judgment  for  plaintiff,  defendant 
appeals  under  §1337j  Bums  1901,  cl.  3,  Acts  1901,  p. 
565,  §10.    Affirmed. 

George  E.  Ross,  for  appellant. 

John  T.  Strange,  J.  F.  Charles  and  Dan  Dilla,  for  ap- 
pellee. 

Hadley,  J. — Appellant  appeals  from  a  judgment  ren- 
dered in  favor  of  appellee  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant.  The 
complaint  was  in  two  paragraphs,  but  there  is  no  contro- 
versy but  that  the  verdict  rests  upon  the  first.  This  para- 
graph was  assailed  by  a  motion  to  make  more  specific,  and 
by  a  demurrer  for  want  of  facts,  each  of  which  was  over- 
ruled and  forms  the  basis  of  an  assignment.    The  substance 
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of  the  complaint  is  that  appellant's  railroad  runs  north  and 
south  through  the  corporate  limits  of  Gas  City,  parallel 
with,  and  from  six  hundred  to  eight  hundred  feet  east  of 
the  Mississinewa  river.  Main  and  south  H  streets,  in  said 
city,  run  parallel,  east  and  west,  and  both  cross  defendant's 
tracks  at  right  angles.  These  streets  and  crossings  are  from 
one-half  to  three-fourths  of  a  mile  apart,  and  between  them 
are  seven  other  parallel  streets,  running  east  and  west,  all 
of  which,  at  the  west  end,  abut  upon  the  east  line  of  de- 
fendant's right  of  way,  but  none  of  them  cross  the  railroad. 
South  B  street  is  the  second  street  south  of  Main.  The  ter- 
ritory on  both  sides  of  the  railroad  is,  and  has  been  for 
some  time,  occupied  by  many  residences  and  manufactur- 
ing establishments,  in  which  latter  places  are,  and  have 
been  for  many  years,  employed  a  large  number  of  men, 
women  and  children,  which  appellant  well  knew.  The  com- 
pany had  a  passing  track,  the  south  end  of  which  connected 
with  the  main  track  about  five  feet  north  of  south  B  street, 
extended,  and  about  six  hundred  feet  south  of  Main  street, 
and  a  switch  track,  known  as  the  American  Window  Glass 
spur,  that  connected  with  the  passing  track  about  one  hun- 
dred twenty-five  feet  north  of  south  B  street,  extended,  and 
ran  thence  south  parallel  with  the  main  track,  to  a  point 
south  of  south  B  street,  ^eginning  about  five  hundred  feet 
south  of  Main  street  on^the  right  of  way,  on  the  west  side 
of  the  main  track,  a  well-defined,  much-used  pathway  began 
and  extended  southward  along  the  west  side  of  the  railroad, 
and  within  the  right  of  way,  for  about  one-half  mile. 
There  were  three  or  more  well-defined,  much-traveled  paths 
that  led  off  from  the  first  named  and  crossed  the  railroad 
to  the  east,  one  of  which  crossed  the  railroad  right  of  way 
a  few  feet  north  of  south  B  street,  extended.  In  1802  the 
company  constructed  a  barbed  wire  fence  on  the  west  line 
of  its  right  of  way,  from  a  point  two  hundred  eighty 
feet  south  of  Main  street,  southward  to  south  H  street,  a 
distance  of  more  than  one-half  mile,  and  in  constructing 
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the  fence  the  company  erected  gate-posts  on  each  side  of 
said  pathway  running  across  the  right  of  way  at  the  west 
end  of  south  B  street,  and  it  has  ever  since  maintained  said 
gateway  open  for  travel  along  said  pathway,  No  fence  was 
maintained  on  the  east  line  of  the  right  of  way,  in  the 
vicinity  of  south  B  street,  and  all  of  said  pathways  were 
open  and  accessible  to  the  plaintiff  and  the  public.  /''Be- 
tween said  Main  and  south  H  streets  there  were  no  public 
crossings  over  the  right  of  way,  and  that  portion  of  said 
city  between  said  streets  was  at  all  times  thickly  populated, 
and,  for  the  residents  thereof  to  cross  the  right  of  way  upon 
a  public  crossing,  it  was  necessary  to  go  to  Main  street  or 
to  south  H  street,  a  distance  of  from  one-half  to  three- 
fourths  of  a  mile^Said  gateway  was  constructed  and  main- 
tained for  the  purpose  of  allowing  the  public  to  travel 
through  the  same  and  along  said  pathways,  and  on  said 
March  9,  1903,  and  for  many  years  prior  thereto,  said 
pathways  and  gateway  had  been  open,  and  in  continuous 
use  by  the  public,  for  travel,  and  hundreds  of  men,  women 
and  children  passed  over  the  same  daily,  going  to  and  from 
their  work,  and  going  to  and  from  defendant's  depot  on 
business.  Such  use  occurred  at  all  hours  of  the  day,  and 
large  numbers  of  children  were  constantly  passing  along 
said  pathway  along  said  tracks  at  the  end  of  south  B  street. 
The  defendant  and  its  employes  had  full  and  actual  knowl- 
edge of  such  facts,  and  especially  of  the  custom  of  the 
children  in  so  using  said  pathways,  but  the  defendant  never 
made  any  objection  to  such  use,  and  did  not  erect  any 
notice,  warning  the  public  of  danger  at  said  crossings,  but 
acquiesced  in,  and  consented  to,  such  use  all  of  the  time. 
The  switch  or  side-track  located  near  the  end  of  south  B 
street  was  connected  with  the  main  track  by  a  switching 
device,  which  switching  device  was  knowingly  and  negli- 
gently maintained  and  operated  by  \he  defendant  in  a 
manner  extremely  dangerous  to  persons  crossing  said  track 
or  on  said  side-track,  and  especially  dangerous  to  children, 
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in  this,  that  the  space  between  the  throw  rail  of  said  switch 
and  the  west  rail  of  said  main  track  was  not  blocked,  but  was 
left  open  in  such  a  manner  that  persons  crossing  or  upon 
said  track  would  be  liable  to  get  their  feet  caught  or 
fastened  between  said  rails  and  be  in  great  danger  of  being 
run  over  by  the  trains  of  the  defendant,  which  are  fre- 
quently run  over  said  track.  Said  switching  device 
could  have  been  blocked  in  such  a  manner  as  to  decrease 
or  entirely  remove  said  danger  and  prevent  the  danger 
hereinafter  complained  of,  but  it  was  maintained  and 
operated  in  said  dangerous  condition  with  full  knowledge 
on  the  part  of  this  defendant  In  March,  1903,  the  plain- 
tiff, a  boy  eight  years  of  age,  of  ordinary  intelligence,  and 
residing  with  his  father  on  south  B  street,  near  the  de- 
fendant's right  of  way,  was  sent  by  his  parents  on  an  errand, 
to  a  house  on  the  west  side  of  the  right  of  way.  The 
plaintiff  traveled  westward  on  south  B  street,  until  he 
arrived  at  the  defendant's  right  of  way,  and  then  entered 
upon  said  right  of  way,  and  traveled  westwardly  along  said 
beaten  path  across  said  right  of  way  and  through  said  gate- 
way. The  plaintiff  soon  afterward,  "returning  from  his 
errand,  entered  upon  said  right  of  way  through  said  gate- 
way on  the  west  side,  and  approached  said  first-named 
switch  as  a  locomotive-engine  with  cars  attached  was 
backing  southward  on  said  window  glass  spur.  While  said 
engine  was  on  the  window  glass  spur  the  plaintiff  at- 
tempted to  cross  the  main  track  on  said  pathway,  and,  while 
so  attempting  to  cross,  his  foot  became  fastened  between 
the  west  throw  rail  of  said  switching  device  and  the 
west  rail  of  said  main  track,  the  same  not  being  blocked, 
as  above  averred,  and  he  was  unable  to  loosen  it,  but  was 
securely  fastened  to  said  track.  Said  engine  and  cars  went 
north  on  the  w^indow  glass  spur  at  a  slow  rate  of  speed,  and 
passed  within  ten  feet  of  the  plaintiff,  and  then  backed 
southward  on  the  passing  track  to  enter  the  main  track 
towards  the  point  where  the  plaintiff  was  fastened.    Plain- 
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tiff  was  in  full  view  of  the  employes  of  the  defendant,  and 
could  have  been  seen  by  them  after  his  foot  became 
fastened.  The  plaintiff  began  to  scream  and  cry  out  loudly, 
so  as  to  attract  the  attention  of  persons  in  the  vicinity,  and 
he  continued  to  cry  out  until  he  was  run  over.  Such  cries 
could*  have  been  heard  by  the  defendant's  employes  when 
they  were  passing  along  the  window  glass  spur  and  when 
they  approached  him  on  the  passing  track.  During  all  of 
said  time  plaintiff's  body  was  moving  up  and  down,  in 
his  endeavors  to  release  himself,  in  such  a  manner  as  to 
attract  the  attention  of  the  defendant's  employes,  had  they 
been  diligent  in  the  performance  of  their  duties.  Said 
engine  and  cars  might  have  been  stopped  within  a  space  of 
thirty  feet,  but  the  employes  negligently  and  carelessly 
failed  to  keep  watch  of  the  track  ahead,  or  be  at  their  posts 
of  duty,  but,  with  knowledge  of  the  dangerous  condition  of 
said  premises,  and  of  the  custom  of  the  children  to  pass 
over  the  same,  run  said  engine  and  cars  over  the  plaintiff, 
crushing  both  of  his  legs,  and  necessitating  the  amputation 
of  the  right  leg  below,  and  of  the  left  leg  above,  the  knee. 

The  defendant  moved  that  the  court  below  require  the 
plaintiff  to  make  his  complaint  more  specific,  by  stating 
in  what  respect  "defendant  knowingly  and  negligently 
operated  said  switching  device,  *  *  *  and  knowingly 
and  negligently  maintained  said  switching  device,"  and 
"its  employes  negligently  and  carelessly  failed  to  keep  a 
watch  ahead,"  and  "negligently  and  carelessly  failed  to  be 
at  their  post  of  duty/' 

It  has  often  been  held  by  this  court  that  a  general  charge 

of  negligence  is  sufficient  as  against  a  demurrer,  but  if  a 

defendant  desires  a  more  specific  charge  he  is  en- 

1.     titled  to  it  upon  motion,  if  made  in  due  season.    But 

the  rule  has  its  limitations.     A  plaintiff  is  required 

to  charge  his  cause  of  action  in  direct  and  certain  terms, 

yet  he  is  not  required  to  go  into  an  elaboration  of  details 
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beyond  what  is  reasonably  necessary  fully  and  distinctly  to 
inform  the  defendant  of  what  he  is  called  upon  to  meet. 
Allemanv.  Wheeler  (1886),  101  Ind.  141. 

The  first  specification  of  negligence  in  the  complaint  is 

that  the  defendant  knowingly  and  negligently  maintained 

and  operated,  at  the  place  described,  a  switching  de- 

2.  vice  that  was  extremely  dangerous,  particularly  to 
children  passing  along  or  across  the  railroad  track 

at  that  point,  in  this :  that  the  space  between  the  throw  rail 
of  said  switch  and  the  west  rail  of  the  main  track  was  not 
blocked,  but  left  open  in  such  a  manner  that  persons 
crossing  the  track  at  that  point  were  liable  to  get  their  feet 
fastened  therein.  The  second  specification  is  that  the  en- 
gine and  cars  could  have  been  stopped  at  any  time  within 
the  space  of  thirty  feet,  but  defendant's  employes,  knowing 
the  dangerous  condition  of  the  place  and  the  custom  of 
children  to  pass  over  the  same,  negligently  failed  to  keep 
watch  of  the  track  ahead  of  the  backward-moving  train, 
and  so  ran  said  cars  toward  and  over  the  plaintiff. 

The  maintenance  and  operation  of  an  unblocked  switch 
knowingly  at  a  much-frequented  place,  and  knowingly 
backing  a  train  over  the  place  without  looking  ahead  of 
the  moving  cars,  constitute  the  negligent  acts  complained 
of,  and  we  are  at  a  loss  to  see  how  an  amplification  of 
details,  beyond  what  is  given  in  the  complaint,  could  in- 
crease the  defendant's  knowledge,  or  strengthen  it  in  the 
preparation  of  its  defense.  We,  therefore,  think  the  court 
did  not  err  in  overruling  the  defendant's  motion  to  make 
the  complaint  more  specific. 

As  we  view  the  complaint,  the  pivotal  point  of  the  de- 
murrer to  the  first  paragraph  is  whether  the  facts  alleged 
show  the  plaintiff  to  have  been  on  the  defendant's 

3.  tracks,  when  injured,  as  a  mere  licensee  or  by  invi- 
tation.   If  he  was  there  for  his  own  accommodation, 

though  with  the  consent  of  the  defendant,  it  should  be  held 
that  the  latter  was  under  no  legal  obligation  to  make  or 
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keep  the  place  safe.  In  such  case  the  former  would  enter 
the  premises  at  his  own  risk  and  enjoy  his  privilege  with 
its  attendant  perils.  Baltimore,  etc,  R,  Co,  v.  Slaughter 
(1906),  167  Ind.  330;  Lingenfelter  v.  Baltimore,  etc.,  R. 
Co.  (1900),  154  Ind.  49;  Indiana  R.  Co.  v.  Feirick 
(1902),  158  Ind.  621. 

But  if  the  owner  or  occupant  of  real  estate  goes  beyond 

consent  or  passive  acquiescence,  and  by  positive  acts  or 

inducements  entices  others  to  come  upon  or  cross 

4.  his  premises  at  a  particular  place,  he  assumes  to- 
wards the  persons  moved  by  his  implied  invitation 
the  duty  of  exercising  ordinary  care  to  construct  and  keep 
the  place  reasonably  safe  for  the  purpose.  Evansville,  etc., 
R.  Co.  V.  Oriffin  (1885),  100  Ind.  221,  50  Am.  Eep.  Y83; 
Hansen  v.  Southern  Pac.  Co.  (1895),  105  Cal.  379,  38 
Pac.  957;  Walker  y.  Windstanley  (1892),  155  Mass.  301, 
29  N.  E.  518;  Elliott  v.  Pray  (1865),  10  Allen  378,  87 
Am.  Dec.  653;  Flynn  v.  Central  R.  Co.  (1894),  142  N.  Y. 
439,  37  N.  E.  514.  So,  if  the  plaintiff  was  led  onto  the 
defendant's  railroad,  where  he  was  injured,  by  such  active 
conduct  of  the  defendant  as  was  reasonably  calculated  to 
induce  the  belief  that  anyone  having  occasion  to  pass  to 
the  other  side  of  the  right  of  way  was  invited  to  cross  by 
that  particular  path,  then,  if  the  appellant  had  not  exer- 
cised ordinary  care  to  maintain  the  path  in  a  reasonably 
safe  condition  for  pedestrians,  it  should  be  held  liable, 
unless  it  appears  that  the  plaintiff  was  at  the  time  guilty 
of  contributory  negligence.  It  was  said  by  Mitchell,  J., 
in  the  case  of  Evansville,  etc.,  R.  Co.  v.  Griffin,  supra: 
"An  owner  may  not  by  invitation,  either  express  or  im- 
plied, induce  another  to  come  upon  or  pass  over  his  prem- 
ises, without  keeping  them  in  such  condition  of  safety  as 
to  admit  of  his  passing  over  by  the  means  designated  or 
prepared  without  injury,  provided  he  uses  due  care." 

The  status  of  the  plaintiff  on  the  railroad  at  the  time  of 
his  injury  is  therefore  an  important  and  material  inquiry. 
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From  the  course  of  the  evidence  it  is  apparent  that 

5.  the  case  rests  upon  the  theory  that  the  plaintiff  was 
on  the  premises  by  the  implied  invitation  of  the 

defendant.  Whether  this  theory  is  maintainable  under  the 
facts  and  circumstances  of  this  case  is  generally  and  prop- 
erly held  to  be  a  question  for  the  jury,  to  be  determined 
from  all  of  the  evidence  and  legitimate  inferences  that  may 
be  drawn  from  the  facts  proved.  Oilbert  v.  Nagle  (1875), 
118  Mass.  278 ;  Taylor  v.  Delaware,  etc..  Canal  Co.  (1886), 
113  Pa.  St  162,  8  Atl.  43,  67  Am.  Rep.  446;  Scott  v.  8t. 
Louis,  etc.,  B.  Co.  (1900),  112  Iowa  54,  83  N.  W.  818; 
Hansen  v.  Southern  Pac.  Co.  (1895),  105  Cal.  379,  38 
Pac.  957;  Phillips  v.  Library  Co.  (1893),  55  N.  J.  L.  307, 
27  Atl.  478;  Chicago,  etc.,  R.  Co.  v.  Murowshi  (1899), 
179  111.  77,  53  N.  E.  572 ;  Atchinson,  etc.,  B.  Co.  v.  Cross 
(1897),  58  Kan.  424,  49  Pac.  599. 

It  may  also  be  observed  that  the  facts  involved  are  free 

from  any  substantial  conflict,  and  are  practically  the  same 

as  averred  in  the  complaint,  so  that  their  review 

6.  will  dispose  of  the  questions  relating  Jboth  to  the 
sufficiency  of  the  complaint  and  to  the  evidence  in 

support  of  the  verdict. 

It  is  shown  that  appellant's  railroad  runs  north  and 

south  through  the  center  of  Gas  City,  and  from  Main  street 

to  south  H  street — a  distance  of  more  than  one- 

7.  half  a  mile — there  is  no  established  street  or  other 
highway  crossing  over  the  railroad,  though  seven 

intervening  streets,  coming  from  the  east,  abut  against  the 
east  line  of  the  right  of  way.  The  territory  on  both  sides 
of  the  railroad,  for  the  entire  distance,  is  thickly  populated 
and  occupied  with  many  manufacturing  establishments. 
Prior  to  1893  persons  desiring  to  pass  from  one  side  of  the 
railroad  to  the  other  sought  the  most  convenient  place,  and, 
as  a  result  of  such  elective  crossing  and  travel  on  the  rail- 
road, in  1893  there  was  on  the  west  side  of  the  railroad 
right  of  way,  running  parallel  with  the  track,  a  well-worn 
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and  beaten  path,  more  than  one-half  mile  in  length,  and 
at  divers  other  places  in  the  distance  described  were  other 
well-beaten  paths  crossing  the  right  of  way,  or  putting  oflf 
from  the  parallel  path  to  the  east  or  to  the  west.  One  of 
these  well-beaten  paths  left  the  end  of  south  B  street  where 
the  same  abutted  against  the  right  of  way,  and,  running 
thence  westward,  crossed  the  track  and  right  of  way  a  few 
feet  north  of  the  north  line  of  south  B  street,  extended.  In 
1893  the  railroad  company  constructed  a  wire  fence  along 
the  western  line  of  its  right  of  way  from  a  point  280  feet 
south  of  Main  street  to  south  H  street,  a  distance  of  be- 
tween one-half  and  three-fourths  of  a  mile,  and  in  making 
the  fence,  upon  the  request  of  a  resident  of  the  west  side, 
the  company  erected  posts  on  either  side  of  the  path  run- 
ning westward  from  south  B  street,  across  the  right  of  way, 
and  thereby  constructed  an  open  gateway  across  the  path 
at  that  point,  which  fence  and  gateway,  from  the  date  of 
construction,  the  company  continued  to  maintain  at  the 
time  of  the  plaintiff's  injury.  Many  persons,  as  one  wit- 
ness testified,  "hundreds  of  men,  women,  and  children 
passed  daily  through  said  gateway  and  across  the  right  of 
way  on  said  path,"  into  south  B  street,  with  the  knowledge 
of  the  defendant,  said  path  crossing  the  track  at  the  point 
where  the  plaintiff  was  injured. 

It  may  be  said  that  the  company  in  the  construction  of 
the  fence  had  some  object  in  view.  It  could  not  have  been 
to  restrain  animals  from  going  onto  the  right  of  way. 
There  was  no  fence  on  the  east  side  of  the  road,  no  cattle- 
guards,  and  nothing  to  prevent  stock  from  passing  through 
the  gateway  and  around  the  ends  of  the  fence  at  Main  and 
south  II  streets.  It  may  be  said  that  it  was  objectionable 
to  the  company  for  the  residents  along  its  road  to  wander 
promiscuously  and  at  random  across  the  railroad  on  er- 
rands, and  to  and  from  their  work,  and  that  it  erected  the 
fence  as  a  means  of  enforcing  its  discontinuance ;  and  it  is 
not  improbable  that,   while  engaged   in  constructing  the 
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fence,  the  company  realized  that  the  people  of  the  city  had 
an  ample  remedy  to  preserve  their  privileges  in  crossing 
the  railroad,  by  forcing  public  street  crossings,  and  that  it 
was  the  part  of  wisdom  to  provide  some  reasonable  and  less 
objectionable  way  across,  and  thereby  escape  the  expense  of 
public  crossings,  and  the  odium  of  forcing  persons  to  go  a 
fourth  of  a  mile,  or  more,  around  one  end  of  the  fence,  or 
the  other. 

The  gateway  was  constructed  in  a  direct  line  to  the 
business  part  of  the  city  and  at  a  place  acceptable  to  the 
citizens,  as  was  shown  by  the  previously  worn  and  beaten 
path.  The  gateway  had  been  much  used  for  ten  years,  and 
many  people  had  been  passing  through  it  daily,  with  the 
knowledge  of  the  company  and  without  any  objection  or 
sign  of  disapproval. 

These  facts  and  circumstances,  and  the  inferences  that 
naturally  and  properly  arise  therefrom,  were  proper  sub- 
jects for  the  consideration  of  the  jury,  and  we  are  unable 
to  say  that  they  were  not  warranted  in  finding  that  the  com- 
pany constructed  and  maintained  the  open  gateway  as  an 
implied  invitation,  to  all  persons  desiring  to  go  to  the  other 
side  of  the  railroad,  to  come  that  way.  And  that  the  plain- 
tiff, even  though  regarded  as  an  adult,  having  resided  in  the 
immediate  neighborhood  for  years,  had  the  right  to  act 
upon  appearances,  and  rely  upon  the  belief  that  he  had  the 
right  to  pass  that  way.  As  was  said  in  Indiana,  etc.,  R. 
Co.  V.  Bamhart  (1888),  115  Ind.  399:  "An  implied  in- 
vitation may  be  inferred  from  some  act  or  line  of  conduct, 
or  from  some  designation  or  dedication."  See  a  large 
number  of  cases  collected  at  page  408.  3  Elliott,  Rail- 
roads, §§1248-1250. 

It  is  a  well-established  rule  that  an  invitation  may  also 
be  inferred  where  it  appears  that  there  is  a  common  in- 
terest or  mutual  advantage  in  the  entry,  while  a 

8.  license  should  be  inferred  where  the  object  is*  the 
mere  accommodation  or  benefit  of  the  person  using 
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it.  Accepting  this  doctrine  in  its  fullest  sense,  we  see,  in 
the  facts  of  this  case,  nothing  incompatible  with  a  finding 
of  invitation  from  mutual  advantage.  If,  by  erecting  and 
keeping  the  gateway  open,  the  company  satisfied  the  citi- 
zens, and  was  thereby  enabled  to  maintain  a  barbed-wire 
fence  through  the  city  for  more  than  one-half  mile,  and 
prevent  promiscuous  crossing  of  the  railroad  over  that  dis- 
tance, without  providing  public  street  crossings,  as  might 
fairly  be  presumed,  then  it  cannot  be  said  that  the 
company  was  without  benefit  and  advantage  accruing  from 
the  maintenance  of  the  gateway,  and,  taken  in  connection 
with  the  ten  years  of  frequent  use,  under  the  notice  and 
without  objection  from  the  company,  we  have  a  state  of 
facts  which  presents  at  least  suflicient  evidence  to  sustain  a 
verdict  that  the  plaintiff  was  on  the  track  by  inducement 
or  implied  invitation.  Homes  v.  Drew  (1890),  151  Mass. 
578,  25  N.  E.  22;  Nichols  v.  Washington,  etc.,  R.  Co. 
(1887),  83  Va.  99,  5  S.  E.  171,  5  Am.  St  257;  Taylor  v. 
Delawaare,  etc..  Canal  Co.  (1886),  113  Pa.  St.  162,  8  Atl. 
43,  57  Am.  Rep.  446 ;  Davis  v.  Chicago,  etc,  R.  Co.  (1883), 
58  Wis.  646, 17  N.  W.  406,  46  Am.  Rep.  667 ;  Byrne  v.  New 
Torh,  etc.,  R.  Co.  (1887),  104  K  Y.  362,  10  N.  E.  539, 
58  Am.  Rep.  512;  Chicago,  etc.,  R.  Co.  v.  Murowski, 
supra;  Gran)es  v.  Thomas  (1884),  95  Ind.  361,  48  Am. 
Hep.  727. 

Is  it  shown  that  appellant  was  guilty  of  negligence? 
Assuming  that  appellee  was  on  the  track,  when  injured,  by 
invitation,  and  that  he  was  rightfully  there  in  an 
4.     effort  to  cross  the  railroad  by  the  gated  path,  it  fol- 
lows that  we  must  also  assume,  as  a  matter  of  law, 
that  the  company,  by  the  invitation,  took  upon  itself  the 
duty  of  observing  ordinary  care  in  constructing  and   in 
keeping  the  way  fit  for  footmen,  and  reasonably  safe  for 
those  who  should  act  upon  the  invitation,  and  a  failure  to 
discharge  this  duty  to  one  entitled  to  protection,  to  his 
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injury,  will  constitute  actionable  negligence.  The  negli- 
gence charged  is  the  failure  to  block  the  frog  of  the  passing 
switch  that  lay  in  the  path  in  controversy,  well  knowing  its 
dangerous  condition,  and  that  a  large  number  of  persons, 
including  children,  passed  over  it  daily,  and  also  the  back- 
ing of  the  cars  over  the  plaintiff,  as  he  was  held  fast  on  the 
track  in  the  switching  device,  without  looking  ahead  of 
the  backing  cars  and  without  taking  any  precaution  to  avoid 
injuring  the  plaintiff,  or  other  person,  who  might,  by  chance, 
be  upon  the  track  at  the  point  in  question. 

It  cannot  be  said  that  failure  to  block  a  frog,  or  other 
dangerous  parts  of  a  switching  device,  is  negligence,  per  se, 

even  though  such  blocking  is  practicable  and  will 
9.     render  such  place  safe.     Railroad  companies  have 

large  latitude  in  the  selection  of  their  methods  of 
doing  business  upon  their  own  private  grounds,  and  if  it  18 
a  part  of  the  company's  general  plan  to  leave  its  switches 
unblocked,  and  such  a  custom  is  approved,  and  observed 
by  other  well-managed  railroads,  the  danger  commonly 
flowing  from  such  unblocked  points  is  generally  held  to  be 
one  of  the  risks  assumed  by  employes.  But  there  are  many 
exceptional  situations,  such  as  affect  the  public,  or  expose 
employes  to  such  unusual  perils  that  they  cannot  be  re- 
garded as  assumed.  Louisville,  etc.,  B.  Co.  v.  Phillips 
(1887),  112  Ind.  59,  2  Am.  St  165. 

Each  case  must  stand  upon  its  own  facts,  and  whether 
it  was  negligence  to  leave  the  frog  unblocked  at  the  place 

where  the  plaintiff  was  injured,  taking  into  account 
10.     the   classes   and   the   number  of  pedestrians   that 

passed  over  it,  and  whether,  under  the  facts,  it  was 
negligence  in  the  defendant  to  send  the  cars  back  upon  the 
plaintiff  without  a  lookout,  were  properly  sent  to  the  jury. 
Friess  v.  New  York,  etc.,  R.  Co.  (1893),  67  Hun  205,  22 
X.  Y.  Supp.  104,  affirmed  140  K  Y.  639,  86  K  E.  892; 
Spoonen  v.  Delaware,  etc.,  B.  Co.  (1889),  116  N.  Y.  22, 
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•21  N.  E.  696;  Brovm  v.  Pennsylvania  B.  Co.  (1882),  15 
Phila.  Rep.  321;  Harriman  v.  Pittsburgh,  etc.,  B.  Co. 
(1887),  45  Ohio  St.  11,  12  K  E.  451,  4  Am.  St  507. 

Counsel  insists  that  appellant  is  liable  to  one  who  conies 

upon  its  premises  by  invitation,  express  or  implied,  only 

when  the  injury  is  occasioned  by  an  unsafe  condi- 

11.  tion,  known  to  the  company,  and  not  known  to  the 
injured  party,  and  that  it  is  not  liable  for  injuries 

resulting  from  a  dangerous  condition  known  to  both,  or 
that  was  open  and  obvious  to  all  comers.  The  rule  con- 
tended for,  if  indeed  it  can  be  called  a  rule,  is  not  applicable 
to  the  facts  in  this  case.  The  contention  can  only  be  sus- 
tained upon  the  theory  that  the  plaintiff,  with  full  knowl- 
edge and  appreciation  of  the  danger,  voluntarily  encoun- 
tered it,  and  thereby  took  upon  himself  the  risk  incident 
thereto.  Indiana,  etc..  Oil  Co.  v.  O'Brien  (1903),  160 
Ind.  266. 

There  is  nothing  in  this  case  to  show  that  the  plaintiff 

either  knew  or  appreciated  the  danger.     He  was  a  child, 

eight  years  of  age,  and  we  cannot  presume  that  he 

12.  had  even  noticed  the  unblocked  frog,  or,  if  he  had, 
that  he  appreciated  the  danger  of  becoming  fast  in 

it  See  Goodrich  v.  Burlington,  etc.,  B.  Co.  (1897),  103 
Iowa  412,  72  N.  W.  653. 

Appellee  was  permitted  to  answer,  over  objection,  the 

following  question:    "You  may  tell  the  jury  whether  you 

could  have  got  across  the  track  when  you  started 

13.  across  before  the  train  got  down  there  if  your  foot 
had  not  got  caught.  Yes,  sir."  While  this  ques- 
tion, strictly  speaking,  may  not  have  been  a  proper  ques- 
tion, the  action  of  the  court  in  permitting  it  to  be  asked 
and  answered  is  not  reversible  error.  This  is  not  a  crossing 
case.  Appellee  was  not  attempting  to  cross  the  track  in 
front  of  an  approaching  train,  and  to  take  the  chance  of 
getting  across  before  the  train  arrived.    If  appellee  was  at- 
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tempting  to  cross  the  track  at  a  place  where  he  had  a  right 
to  cross  it,  there  is  no  evidence  in  the  case  tending  to  show 
that  he  was  guilty  of  any  contributory  negligence. 

The  court  very  fully  instructed  the  jury  upon  the  rights 

of  a  licensee  and  also  upon  the  right  of  a  person  upon  the 

premises  of  another  through  an  implied  invitation. 

14.  Whether  appellee  was  upon  appellant's  track  at  the 
time  of  his  injury  through  an  implied  invitation, 

was  properly  submitted  to  the  jury.  The  instructions  given 
fully  covered  all  the  material  questions  in  the  case  and 
correctly  stated  the  law.  What  we  have  already  said  upon 
the  question  of  inducement  or  implied  invitation  is  ap- 
plicable to  the  principal  objections  made  to  certain  in- 
structions. Taking  the  instructions  as  a  whole,  they  were 
not  prejudicial  to  appellant's  right 

Excessive  damages  is  urged  as  a  cause  for  reversing  the 

judgment     The  recovery  was  $20,000.     The  plaintiff  was 

a  bright,  intelligent  boy,  eight  years  of  age.     He 

15.  lost  both  of  his  legs,  one  in  the  thigh,  the  other 
below  the  knee.    The  jury,  under  a  proper  instruc- 
tion, have  determined  the  amount  as  being  a  reasonable 
compensation,  and  we  do  not  feel  warranted  in  disturb- 
ing it 

Judgment  affirmed. 


Perry,  Matthews,  Buskirk  Stone  Company  v. 
Fletcher,  Administrator. 

[No.  20,938.     Filed  April  11,  1907.] 

1.  CoNSTrrunoNAL  Law.  —  Employers*  LiahUity  Act — Section 
1  of  the  employers'  liability  act  (Acts  1893,  p.  294,  17083 
Bums  1901),  so  far  as  it  affects  other  than  railroad  corpora- 
tions, is  unconstitutional,    p.  351. 

2.  Pleading. — Complaint, — Master  and  Servant, — Fellow  Serv^ 
ants, — A  complaint  alleging  that  a  representative  of  the  mas- 
ter negligently  left  certain  stones  in  an  upright  position,  by 
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reason  of  which  decedent,  who  was  ordered  to  remote  articles 
near  by,  was  killed,  is  bad,  since,  as  to  such  work,  such  repre- 
sentative was  merely  a  co-servant  with  decedent,  and  since  it 
must  be  shown  that  a  master's  duty  was  n^lected.  p.  351. 
3.  Pi£ADiN6.  —  Cinnplaint  —  Negligence, — Proximate  Cause. — ^A 
complaint  by  a  servant  against  his  master  for  negligence,  must 
show  that  his  injuries  resulted  proximately  from  the  master's 
negligence,    p.  352. 

Prom  Greene  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Action  by  Fred  N.  Fletcher,  as  administrator  of  the 
estate  of  Alonzo  Watts,  deceased,  against  the  Perry,  Mat- 
thews, Buskirk  Stone  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $6,500,  defendant  appeals.  Re- 
versed, 

T.  J.  Brooks  and  W.  F.  Brooks,  for  appellant. 
Cyras  E.  Davis  and  Milton  B.  Hottel,  for  appellee. 

GiLUETT,  J. — Complaint  in  five  paragraphs  to  recover 
for  the  alleged  negligent  killing  of  appellee's  decedent, 
Alonzo  Watts.  There  was  a  verdict  and  judgment  for 
appellee. 

Error  is  assigned  on  the  overruling  of  a  demurrer  to  each 
paragraph  of  the  complaint. 

The  first  of  said  paragraphs  may  be  regarded  as,  in 
many  respects,  a  representative  one,  and  therefore  we  shall 
give  a  summary  of  the  facts  therein  averred  relative  to  the 
accident.  At  the  time  in  question  appellant,  a  corporation, 
was  engaged  in  the  business  of  sawing  and  planing  stone, 
and  in  the  yard  and  mill  wherein  said  business  was  con- 
ducted there  were  a  number  of  overhead  tramways,  on 
which  appliances,  known  as  "travelers,"  were  operated  in  the 
handling  of  stone.  Frank  Hess  was  the  general  superin- 
tendent of  the  yard,  and  he  had  general  authority  to  give 
instructions,  and  to  hire  and  discharge  men.  Each  traveler 
was  in  charge  of  an  employe,  who  was  known  as  a  "head 
hooker,"  and  under  him  was  a  man  who  was  designated  as 
the  "second  hooker,"     These  positions  were  respectively 
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filled,  in  operating  what  was  known  as  the  "second  traveler," 
by  Ralph  Smith  and  decedent.  As  head  hooker,  Smith 
was  entrusted  with  the  management  and  control  of  the 
movements  of  said  traveler,  and  with  the  setting,  bracing, 
propping,  and  staying  of  all  stones  moved  by  said  traveler, 
and  with  authority  to  direct  decedent  A  short  time  before 
the  accident,  five  slabs  of  stone,  which  had  been  sawed  out 
of  a  block,  were  set  down  on  edge  in  the  yard,  by  means  of 
an  adjoining  traveler,  and  were  left  in  such  manner  that 
they  would  have  been  insecure,  but  for  the  fact  that  they 
leaned  against  a  block  of  stone  to  the  west  The  slab  ad- 
joining said  block,  being  an  outer  slab,  had  been  sawed  to 
a  thin  edge  at  the  bottom,  but,  as  it  stood  in  the  dirt  and 
sand,  this  fact  could  not  be  discovered.  Hess  directed 
Smith  to  move,  by  means  of  the  traveler,  from  the  yard 
into  the  mill,  one  of  said  slabs  of  stone,  which  had  a  mark 
upon  it,  but  Smith,  misunderstanding  the  direction, 
brought  in  the  block  of  stone  to  the  west.  When  Hess 
observed  this,  he  told  Smith  that  he  had  moved  the  wrong 
stone,  and  directed  him  to  put  it  in  the  place  from  whence 
he  had  taken  it  Pursuant  to  this  direction.  Smith  and 
decedent  moved  the  block  back  until  it  was  over  its  former 
location,  when  Smith  discovered  that  some  old  saw.  blades 
were  in  the  way,  and  he  then  directed  decedent  to  move  the 
same.  It  was  in  the  performance  of  this  task  that  decedent 
met  his  death,  owing  to  the  fact  that  the  west  slab,  which 
had  been  left  without  support  for  the  reason  aforesaid,  fell 
upon  him.  Smith  is  charged  with  negligence  in  failing  to 
brace  or  fasten  the  slabs  together,  and  in  that  connection  it 
is  alleged  that  "defendant,  by  and  through  said  Smith, 
whose  duty  it  was  to  make  said  stone  safe  and  secure  before 
leaving  it,  so  that  it  would  not  fall  or  injure  any  of  said 
employes,  and  who  represented  the  defendant  in  that  be- 
half, knew,  or  by  proper  inspection  might  have  known,  the 
dangerous  and  unsafe  condition  of  said  stone  and  the 
danger  and  hazard  to  which  it  exposed  said  employe,  this 
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plaintifPs  decedent,  but  directed  him  to  go  in  and  remove 
said  saws."  It  is  further  charged  that  "Hess  knew,  or 
might  have  known,  the  hazard  to  which  it  exposed  decedent 
to  remove  said  saws,  and  that  defendant,  by  and  through 
its  said  agents  and  vice-principals  who  represented  it  in 
this  behalf,  said  Smith  and  said  Hess,  knew  all  of  the 
dangers,  surroundings,  conditi(>ns,  and  exposures  connected 
with  the  going  in  by  the  plaintiff's  decedent  to  remove  said 
saws."  '  There  then  follows  a  series  of  allegations  as  to  what 
appellant  knew  or  might  have  known  concerning  said  slab. 
Decedent^s  want  of  knowledge  is  alleged,  and  it  is  then 
charged  that  his  death  was  caused  by  the  negligence  of 
appellant  in  failing  properly  to  brace  or  fasten  said  slabs, 
and  in  directing  him  into  a  place  of  danger,  as  alleged. 

It  is  practically  admitted  by  counsel  for  appellee  that 

the  second  and  third  paragraphs  of  said  complaint  are 

based  on  the  employers'  liability  act     Acts  1893, 

1.  p.  294,  §1,  §7083  Bums  1901.    We  shall  hereafter 
refer  to  the  objection  made  to  the  fourth  and  fifth 

paragraphs.  The  recent  holding  in  Bedford  Quarries  Co. 
y.  Bough  (1907),  post,  671,  that  the  employers'  liability 
act  is-  unconstitutional,  as  applied  to  corporations  other 
than  railroads,  at  once  disposes  of  the  second  and  third 
paragraphs  of  complaint,  and  it  appears  to  us  that  upon 
no  theory,  except  that  said  law  is  valid,  could  it  reasonably 
be  contended  that  the  first  paragraph  is  sufficient.  Ac- 
cording to  said  paragraph,  it  was  the  duty  of  Smith  to 
brace  or  fasten  said  stones  together,  and  his  was  the  negli- 
gent command  which  caused  decedent  to  go  into  danger. 
The  order  of  Hess  to  take  the  stone  back  was  a  proper  one, 
and  he  had  a  right  to  suppose  that  Smith  would  do  his 
duty.     Nothing  is  pleaded  which  shows  or  tends  to 

2.  show  that  the  matter  of  maintaining  these  slabs  of 
stone  in  an  upright  position  was  not  a  detail  of  the 

work  which  the  master  might  not  properly  leave  to  be  dis- 
charged by  an  employe.    It  is  true  that  decedent  was  sub- 
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ject  to  the  commands  of  Smith,  but,  notwithstanding  his 
superior  position,  they  were  but  co-servants  after  all,  and,  as 
his  was  the  fault,  the  case  is  within  the  co-servant  rule. 
It  is  essential  to  a  cause  of  action  that  it  should  be  shown 
that  a  master's  duty  was  neglected.  Southern  Ind.  R.  Co, 
Y.  Harrell  (1904),  161  Ind.  689,  63  L.  R.  A.  460;  Dill  v. 
Marmon  (1905),  164  Ind.  507,  69  L.  R.  A.  163;  Bedford 
Quarries  Co.  v.  Bough,  supra.  We  may  add  concerning  the 
second  and  third  paragraphs  that  the  doctrines  above  stated 
condemn  said  paragraphs  on  common-law  grounds. 

It  is  contended  by  counsel  for  appellant  that  the  fourth 

and  fifth  paragraphs  fail  to  show  a  causal  relation  between 

the  negligence  and  the  result.     This  objection  must 

3.  prevail  as  to  the  fifth  paragraph.  As  to  the  fourth 
paragraph,  it  may  be  said  that  while  it  is  not  in 
terms  charged  that  the  slab  of  stone  fell  by  reason  of  the 
defects  alleged,  yet  it  appears  to  us  that  the  general  allega- 
tion, in  the  latter  part  of  the  paragraph,  relative  to  the 
negligence  of  the  defendant,  as  set  forth,  being  the  cause  of 
decedent's  death,  rendered  the  paragraph  sufficient  as 
against  said  objection. 

Judgment  reversed,  with  direction  to  sustain  the  de- 
murrer to  each  paragraph  of  the  complaint,  except  the 
fourth. 


Hardin  v.  Habdin. 

[No.  20,909.    Piled  April  23,  1907.] 

1«  Habeas  Corpus. — Motion  to  Qtuish. — A  motion  to  quash  the 
writ  of  habecLS  corpus  tests  the  sufficiency  of  the  application 
therefor,    p.  355. 

2.  Judgment.  —  Divorce.  —  Binding  Force,  in  Sister  State. — A 
decree  divorcing  the  parents  and  providing  for  the  custody  of 
the  children,  rendered  by  a  sister-state  court,  having  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  will  be  given  full 
force  and  effect  in  the  courts  of  this  State,    pp.  356,  359. 
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3.  Pleading.  —  Complaint,  —  Siater-State  Judgment.  —  Jurisdio- 
tion, — ^A  complaint  founded  upon  rights  growing  out  of  a  sister- 
state  decree  must  show  that  the  court  rendering  same  had 
Jurisdiction  of  the  subject-matter  and  the  parties,    p.  357. 

4.  Same.  —  CampUUnt.  —  Siater-State  Judgment.  —  Exhibits. — 
— ^While  it  is  not  necessary  to  attach  a  sister-state  decree  as 
an  exhibit  to  a  complaint  founded  upon  rights  determined  in 
such  decree^  still,  such  exhibit^  in  the  absence  of  an  allegation 
of  the  jurisdiction  of  such  court,  might  enable  the  court  to 
determine  that  such  sister-state  court  had  general  jurisdiction, 
and  therefore  jurisdiction  of  the  subject-matter  of  such  suit. 
p.  858. 

5.  Same.  —  Complaint. — Siater-State  Judgment. — Allegationa  of 
Juriadiction. — ^A  complaint  asserting  rights  founded  upon  the 
decree  of  a  sister-state  court  of  special  jurisdiction  should  al- 
lege that  such  Judgment  was  ''duly*'  rendered  or  given,    p.  859. 

6.  Habeas  CoBBVS.—CoUateral  Attack.— Cuatody  of  Child.— In  a 
hab^aa  corpua  proceeding,  the  plaintiff,  having  the  right  of 
custody  of  an  infant  for  one  week  out  of  every  three,  by  virtue 
of  a  sister-state  decree,  cannot  succeed  while  demanding  the 
unconditional  release  of  such  infant,    p.  359. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Jndgd. 

Habeas  carpus  by  William  H.  Hardin  against  Lora 
Hardin.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Oearge  W.  Brill  and  Oeorge  C.  Harvey^  for  appellant 
Solon  A.  Efdoe  and  Otis  E.  Ovlley,  for  appellee. 

JoBDAN,  J. — On  May  17,  1906,  appellant  applied  to  the 
Hendricks  Circuit  Court  for  a  writ  of  habeas  corpus.  In 
his  verified  complaint  he  alleges  that  he  "is  the  grandfather 
of  Mills  Hardin,  a  minor  child  of  the  age  of  five  years,  to 
whose  custody  and  possession  he  is  rightfully  entitled; 
♦  ♦  ♦  that  defendant,  Lora  Hardin,  has  wrongfully 
seized  the  body  of  said  child  and  removed  him  from  the 
state*  of  Kentucky,  and  now  illegally  and  without  cause 
restrains  him  in  the  town  of  Danville,  Hendricks  county, 
Indiana,  and  wrongfully  deprives  this  petitioner  of  the 

Vol.  168—23 
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custody  and  possession  of  said  child,  by  forcibly  confining 
and  restraining  him  in  and  about  the  residence  of  said 
Lora  Hardin;  that  said  restraint  is  unlawful  and  without 
cause  or  right;  that  on  May  15,  1903,  in  the  McLean  Cir- 
cuit Court,  in  the  state  of  Kentucky,  said  Lora  Hardin 
obtained  a  judgment  for  divorce  against  Mark  L.  Hardin, 
*  *  *  and  for  the  care  and  custody  of  said  infant 
child,  Mills  Hardin,^*  which  care,  control,  and  custody  of 
said  child  she  was  to  have  subject  to  the  further  order  of 
said  court 

It  was  further  ordered  by  said  court  that  said  Mark  L. 
Hardin  should  be  permitted  to  have  a  reasonable  oppor- 
tunity to  see  and  associate  with  said  child.  It  is  further 
alleged  that  '^on  September  22,  1903,  said  Mark  L.  Hardin 
served  written  notice  upon  said  Lora  Hardin  that  he  would 
move  at  the  aforesaid  court  for  an  order  to  be  permitted  to 
see  and  have  the  custody  of  said  child,  at  such  reasonable 
times  as  the  court  might  prescribe;  that  this  notice  was 
properly  served  upon  said  Lora  Hardin,  and  the  service 
thereof  by  her  accepted. 

The  complaint  then  alleges  that  on  September  28,  1903, 
the  judge  of  said  McLean  Circuit  Court  modified  said 
order  as  to  the  care,  custody,  and  control  of  said  infant 
child,  in  this  respect,  that  "this  petitioner  should  have  the 
custody  of  said  child  for  one  week  in  every  three  weeks  for 
and  on  behalf  of  said  Mark  L.  Hardin;  that  Samuel  H. 
Mills  and  said  defendant,  Lora  Hardin,  should  have  the 
custody  of  said  child  two  weeks  out  of  every  three  weeks, 
and  that  the  parties  should  have  alternately  the  custody  of 
said  child  for  the  periods  aforesaid,  until  the  further  order 
of  the  court;"  that  in  December,  1903,  said  defendant, 
Lora  Hardin,  in  violation  of  the  order  and  judgment  of 
said  court — "which  is  still  valid  and  subsisting,  and  has 
never  been  set  aside,  rescinded,  or  appealed  from-^and 
without  authority  from  or  permission  of  said  court,  or  from 
this  petitioner,  removed   said  child  from  Kentucky  and 
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beyond  the  jurisdiction,  of  said  court,  and  has  ever  since, 
and  does  now  deprive  the  petitioner  herein  of  the  possession 
of  said  infant;"  that  the  petitioner  is  a  man  of  ample 
means,  able  to  provide  a  home  for  such  infant  and  supply 
it  with  all  the  necessaries  of  life,  and  is  a  fit  person  to  have 
the  care  and  custody  thereof.  The  complaint  closes  with  a 
prayer  that  a  writ  of  habeas  corpus  be  granted  to  the  plain- 
tiff, and  that  defendant  be  required  and  ordered  to  deliver 
up  the  custody  of  said  child  to  the  petitioner,  and  that  it 
be  delivered  from  said  unlawful  restraint  Upon  this  com-, 
plaint  a  writ  of  habeas  corpus  was  issued,  directed  to  the 
defendant,  commanding  her  to  have  the  body  of  Mills 
Hardin  before  the  judge  of  the  Hendricks  Circuit  Court 
on  May  21,  1906,  at  the  hour  therein  named,  at  the  court- 
house at  the  town  of  Danville,  to  do  and  receive  what 
should  be  ordered  concerning  him.  The  sheriff,  it  appears, 
made  return  to  the  writ,  showing  the  service  thereof  on 
defendant.  In  obedience  to  the  command  of  the  writ  de- 
fendant appeared  in  the  lower  court  and  filed  a 
1.  motion  to  quash  the  writ,  as  follows:  "Comes  now 
the  defendant  in  the  above-entitled  cause  by  Solon 
A.  Enloe  and  Otis  E.  Gulley,  her  attorneys,  and  moves  to 
quash  the  writ  issued  herein,  for  the  following  reasons, 
to  wit:  (1)  The  plaintiff  has  no  legal  capacity  to  insti- 
tute this  action;  (2)  There  is  no  certified  copy  of  the  decree 
or  modified  decree  of  the  circuit  court  of  McLean  county, 
Kentucky,  in  the  case  of  Lora  Hardin  v.  M.  L.  Hardin 
attached  to  the  complaint  or  petition  as  an  exhibit  thereto ; 
(3)  Said  petition  is  insufficient  to  justify  or  authorize  the 
issuing  of  the  writ  under  the  law  of  Indiana,  and  said  writ 
was  improvidently  issued.'*  This  motion  was  sustained,  to 
which  plaintiff  excepted,  and  refused  to  plead  further, 
whereupon  judgment  was  rendered  against  him.  He  ap- 
peals, and  assigns  as  error  that  the  court  erred  in  sustaining 
the  motion  to  quash  the  writ.     That  the  motion  to  quash 
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tested  the  sufficiency  of  the  complaint  is  well  settled  by  the 
decisions  of  this  court.  Schleuter  v.  Canatsy  (1897),  148 
Ind.  384,  and  cases  cited. 

It  will  be  noted  that  appellant,  in  his  complaint,  alleges 
that  he  is  the  grandfather  of  the  child  in  controversy. 

While  the  complaint  does  not  expressly  show  that 
2.     the  appellee  is  the  mother  of  the  child  in  question, 

nevertheless,  from  the  facts  therein  averred,  the 
inference  reasonably  and  naturally  arises  that  she  is.  Ap- 
parently, therefore,  whatever  right,  if  any,  appellant  may 
have  to  the  custody  of  the  child,  is,  as  against  the  appellee, 
predicated  on  the  decree  of  the  McLean  Circuit  Court, 
whereby,  as  averred,  its  custody  was  awarded  to  appel- 
lant for  the  time  as  alleged  and  shown  in  the  com- 
plaint It  is  disclosed  that  by  the  Kentucky  court 
appellee  was  awarded  a  decree  of  divorce  from  Mark  L. 
Hardin,  and  the  court  gave  her  the  care  and  custody  of 
the  infant  child.  Mills  Hardin,  subject  to  its  further  order. 
Subsequently,  however,  upon  notice  to  her,  the  court  modi- 
fied its  order  in  respect  to  the  custody  of  the  child  to  the 
extent  that  appellant  should,  on  behalf  of  said  Mark  L. 
Hardin,  have  the  custody  thereof  for  one  week  out  of 
every  three  weeks,  and  that  appellee  and  Samuel  H.  Mills 
should  have  the  custody  of  the  child  for  two  weeks  out  of 
every  three  weeks,  until  the  further  order  of  the  court- 
The  complaint  then  alleges  that  she,  in  violation  of  the 
judgment  and  order  of  the  court  and  without  authority  or 
permission  therefrom,  and  without  permission  from  appel- 
lant, removed  said  child  from  Kentucky  and  beyond  the 
jurisdiction  of  the  McLean  Circuit  Court  and  deprived 
appellant  of  the  possession  thereof.  Appellant's  counsel 
contend  that,  under  the  judgment  of  the  McLean  Circuit 
Court,  appellant  had  the  right  and  was  entitled  to  the  cus- 
tody of  the  child.  They  argue  that  by  §1,  article  14,  of 
the  federal  Constitution  full  faith  and  credit  must  be  ac- 
corded to  the  judgment  of  the  Kentucky  court  by  the  courts 
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of  Indiana,  that  so  long  as  that  judgment  stands  it  must  be 
held  to  be  binding  on  the  parties,  and  that  thereby  the  right 
to  the  custody  of  the  child  involved  in  this  action  is  fixed 
and  determined.  It  is  true  that  a  decree  rendered,  divorc- 
ing a  husband  and  wife  and  providing  for  and  settling  the 
care  and  custody  of  their  child  or  children,  by  a  court  of  a 
sister  state  having  jurisdiction  of  the  subject-matter  and 
the  parties  thereto,  in  the  absence  of  any  fraud  affecting 
the  jurisdiction  in  the  particular  case,  will  be  given  or 
accorded  full  force  and  effect  by  the  courts  of  this  State. 
Hood  V.  State  (1877),  56  Ind.  263,  26  Am.  Rep.  21; 
Watleins  v.  Wathins  (1890),  125  Ind.  163,  21  Am.  St. 
217;  Hilbish  v.  Eattle  (1896),  145  Ind.  59,  33  L.  R.  A. 
783;  MiddlewoHh  v.  McDowell  (1875),  49  Ind.  386.  In 
fact,  §1061  Bums  1901,  §1049  R.  S.  1881,  declares  that  "a 
divorce  decreed  in  any  other  state,  by  a  court  having  juris- 
diction thereof,  shall  have  full  effect  in  this  State." 

In  further  support  of  the  general  rule  that  a  decree  of 
divorce,  dissolving  the  marriage  relation  of  the  parties  and 
therein  determining  and  fixing  the  custody  of  the  children 
of  such  marriage,  when  rendered  in  accordance  with  the 
laws  of  another  State,  by  a  court  thereof  which  is  shown  to 
have  had  jurisdiction  of  the  subject-matter  and  of  the 
parties,  will  be  regarded  as  valid,  and  will  be  given  full 
force  and  effect  in  all  other  states  when  the  same  matters 
come  in  issue.  See  14  Cyc.  Law  and  Proc.,  814,  815,  and 
authorities  cited. 

The  infirmity,  however,  of  appellant's  complaint,  in  one 

re8i)ect  at  least,  is  that  there  is  an  entire  absence  therein 

of  any  averments  to  show  that  the  ilcLean  Circuit 

3.  Court  had  jurisdiction  over  the  subject-matter  and 
the  parties  in  the  proceeding  wherein  the  decree  of 
divorce  to  appellee  was  awarded,  and  whereby  the  custody 
of  the  infant  child  in  question  was  determined  and  fixed  as 
alleged  in  the  complaint.  There  are  no  allegations  in  the 
pleading  to  show  that  the  McLean  Circuit  Court  was,  under 
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the  laws  of  Kentucky,  a  court  of  general  jurisdiction.  This 
at  least  was  necessary  in  order  to  disclose  that  the  decree 
upon  which  appellant  predicates  his  right  to  have  the  cus- 
tody of  the  child  was  rendered  by  a  court  which  was 
invested  with  the  necessary  jurisdiction  in  divorce  pro- 
ceedings, Bailey  v.  Martin  (1889),  119  Ind.  103;  Amer- 
ican Mut.  Life  Ins,  Co.  v.  Mason  (1902),  Jl59  Ind.  15; 
Gates  V.  Newman  (1897),  18  Ind.  App.  392;  Ashley  v. 
Laird  (1860),  14  Ind.  222,  77  Am.  Dec.  67. 

No  certified  copy  of  the  judgment  of  the  McLean  Cir- 
cuit Court  was  filed  with,  or  in  any  way  made  a  part  of, 

the  complaint.     While  the  filing  of  such  a  copy 
4.     with  the  complaint  was  not  necessary  in  order  to 

render  the  pleading  sufficient  on  demurrer  {Joab 
V.  Sheets  [1885],  99  Ind.  328,  331),  nevertheless  the  filing 
thereof  would  have  been  proper  and  possibly  would  have 
aided  the  pleading  in  showing  that  the  court  in  question 
was  one  of  general  jurisdiction  within  the  holding  of 
Bailey  v.  Martin,  supra,  and  Old  Wayne,  etc.,  Assn.  v. 
McDonough  (1905),  164  Ind.  321.  In  the  absence  of  a 
proper  showing  that  the  McLean  Circuit  Court  had  juris- 
diction, there  is  no  room  for  presuming  that  it  had.  Had 'it 
appeared  by  the  complaint  that  the  McLean  Circuit  Court 
was  one  of  general  jurisdiction,  that  would  have  been  suffi- 
cient to  show  its  jurisdiction  in  the  proceeding,  and,  under 
the  rule  affirmed  by  our  own  decisions  and  those  of  the  Fed- 
eral Courts,  the  legal  presumption  could  be  indulged  that  it, 
being  one  of  general  jurisdiction,  proceeding  within  the 
general  scope  of  its  powers,  acted  rightly,  and  all  intend- 
ments of  the  law  would  be  presumed  in  favor  of  its  acts. 
Under  these  circumstances,  in  the  absence  of  anything  to 
the  contrary,  it  would  be  presumed  to  have  had  jurisdiction 
to  give  the  decree  which  it  rendered,  and  this  presumption 
would  embrace  jurisdiction  not  only  of  the  subject-matter 
of  the  action  in  which  the  decree  was  given,  but  also  juris- 
diction over  the  parties  thereto.     American  Mut.  Life  Ins. 


Digiti 


zed  by  Google 


NOVEMBER  TEEM,  1906.  359 

Hardin  v.  Hardin— 168  Ind.  352. 

Co.  V.  Mason,  supra,  and  authorities  cited  on  page  19  of 
the  opinion;  Galpinv.  Page  (1873),  18  Wall.  (U.  S.)  350, 
21  L.  Ed.  959. 

If  the  court  mentioned  in  the  complaint  were  one  of 

special   jurisdiction,   then   a   general    averment   that   the 

judgment    was    duly    rendered    as    authorized    by 

5.  §372  Bums  1901,  §369  R.  S.  1881,  would  have 
been  sufficient.     Chicago,  etc.,  B.  Co.  v.  Biggins 

(1898),  150  Ind.  329. 

The  evident  theory  of  the  complaint,  as  disclosed  by  the 

facts  therein  alleged  and  the  prayer  thereof,  is  that  appellant, 

as  against  appellee,  is  entitled  to  the  custody  of  the 

6.  child,  not  only  for  one  week  put  of  three,  as  deter- 
mined by  the  modified  order,  but  that  he  is  entitled 

to  the  custody  thereof  absolutely  and  unconditionally, 
thereby  seeking  in  effect,  in  this  collateral  proceeding,  not 
to  uphold  the  judgment  of  the  Kentucky  court,  but,  on  the 
contrary,  to  break  it  down  and  set  it  aside  so  far  as  appel- 
lee's right  to  the  custody  of  her  child  was  fixed  and  deter- 
mined thereby.  Assuming,  therefore,  as  counsel  for  appel- 
lant contend,  that  the  McLean  Circuit  Court  was  invested 
with  competent  jurisdiction,  and  that  its  decree  was  bind- 
ing and  conclusive  on  the  parties  until  set  aside  or  changed 
in  a  proper  proceeding,  the  decree  could  not  in  whole  or 
in  part  be  set  aside  or  avoided  in  this  collateral  proceeding 
for  a  writ  of  habeas  corpus.  Williams  v.  Willia/ms  (1859), 
13  Ind.  523;  Baily  v.  Schrader  (1870),  34  Ind.  260;  Joah 
V.  Sheets  (1885),  99  Ind.  328,  and  authorities  cited; 
Lemming  v.  Sale  (1891),  128  Ind.  317. 

As  affirmed  in  Joab  v.  Sheets,  supra,  and  Lemming  v. 
Sale,  supra,  that,  whatever  may  be  the  rule  in  other  juris- 
dictions, the  question  in  this  State  is  settled  that  a 
2.     decree  in  a  proceeding  for  a  divorce,  fixing  and 
settling  the  status  or  custody  of  a  child  or  children 
of  the  parties  thereto,  is  conclusive  and  binding  until  modi- 
fied or  set  aside  by  some  subsequent  or  supplemental  pro- 
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ceeding  in  the  same  cause  of  action.  The  alleged  miscon- 
duct of  appellee  in  removing  the  child  from  Kentucky, 
beyond  the  jurisdiction  of  the  McLean  Circuit  Court,  with- 
out its  consent  or  authority,  did  not  in  any  manner  enlarge 
the  right  of  appellant  under  tlie  decree  thereof,  in  respect  to 
the  custody  of  the  child,  but  possibly  subjected  her  to  be 
dealt  with  by  such  court  as  in  contempt  of  its  authority. 
Joah  V.  Sheets,  supra. 

It  follows,  and  we  so  adjudge,  that  for  the  failure 
of  tho  complaint  to  show  jurisdiction,  as  required,  of  the 
court  in  controversy,  the  pleading  was  not  sufficient  to 
support  the  writ  of  habeas  corpus,  and  therefore  the  court 
did  not  err  in  sustaining  the  motion  to  quash. 

Judgment  affirmed. 

Hadley,  J.,  did  not  participate. 


m  ^        Southern  Indiana  Railway  Company  et  al-  v. 
m  231  Indianapolis  &  Louisvillb  Railway 

Company. 

[No.  20,827.     Piled  April  24,  1907.] 

1.  Process.  —  Return.  —  Corporations,  —  Offieera.  —  A  stunmons 

served  "by  reading  the  same  to  ,  agent  of"  defendant 

railroad  company,  is  insufficient  as  against  a  motion  to  quash, 
made  on  a  special  appearance,    p.  364. 

2.  Same. — Total  Failure  to  Serve, — Curative  Statutes, — ^Where 
there  has  been  a  total  failure  to  serve  a  summons  upon  the 
agent  or  person  designated  by  statute,  §319  Bums  1901,  §317 
R.  S.  1881,  curing  defective  service,  where  the  party  can  un- 
derstand the  meaning  of  such  service,  does  not  apply,    p.  364. 

3.  Appeal. — Assignment  of  Errors, — Joint  or  Several, — ^Where 
the  two  appellants  "jointly  say,  and  each  of  them  severing 
from  the  other  separately  and  severally  says,  that  there  is 
manifest  error"  in  certain  rulings,  such  assignment  is  several, 
p.  364. 

4.  Process.  —  Publication, — Length  of. — Nonresidents, — Publica- 
tion of  notice  to  a  nonresident  on  March  15,  22  and  29,  in  a 
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weekly  newspaper,  the  hearing  of  the  cause  being  fixed  for 
April  5,  is  sufficient  under  the  act  of  1905,  (Acts  1905,  p.  59, 
§4,  §896  Bur^s  1905).    p.  365. 

5.  Process. — Publication. — Improper  Date  Fixed  far  Hearing. — 
Where  publication  is  properly  made,  but  a  wrong  time  fixed 
for  the  hearing,  the  only  effect  is  to  delay  the  operation  of 
such  service  to  the  regular  return  day  of  next  term  of  the  court. 
p.  366. 

6.  Same. — Publication, — Description  of  Land, — Railroads, — Emi- 
nent Domain, — A  notice  by  publication,  omitting  the  county, 
but  giving  the  congressional  township  and  range  of  the  .lands 
sought  to  be  condemned,  is  sufficient,    p.  366. 

7.  Pleading.  —  Complaint  —  Conditional  Offers.  —  Railroads, — 
— Eminent  Domain, — ^A  complaint  by  a  railroad  company  for 
the  condemnation  of  a  strip  of  land  belonging  to  another  rail- 
road company  for  a  right  of  way  is  not  rendered  bad  on  ac- 
count of  an  offer  therein  giving  such  other  company  the  right 
to  retake  part  of  the  appropriated  strip  and  to  join  its  roadbed 
with  plaintiff's  upon  certain  conditions,    p.  367. 

8.  Appeal. — Complaint — Initial  Attack. — Liberality  in  favor  of 
a  complaint  will  be  exercised,  where  the  initial  attack  thereon 
is  made  on  appeal,    p.  367. 

9.  Pleading.  —  Complaint — Eminent  Domain, — Railroads, — De- 
scription of  Lands. — Statutes, — Under  §894  Bums  1905,  clause 
4,  Acts  1905,  p.  15,  §2,  the  complaint  in  a  proceeding  to  appro- 
priate a  railroad  right  of  way,  must  set  out,  by  a  specific  de- 
scription, the  location,  general  route,  width  and  termini  of 
the  proposed  way.    p.  368. 

10.  Same.  —  Answer.  —  Eminent  Domain,  —  Railroads, — Where 
the  complaint  in  a  railroad  right  of  way  condemnation  pro- 
ceeding substantially  follows  the  statute  (§894  Burns  1905, 
Acts  1905,  p.  59,  §2),  objections  thereto  must  be  raised  by  an 
answer,    p.  368. 

11.  RAIlJtOADS. — Lands  Held  by. — Whether  Subject  to  Appropri- 
ation by  Others, — Lands  owned  in  fee  simple  by  a  railroad  com- 
pany may  be  appropriated  by  another  public-service  company, 
unless  such  railroad  company  has  legally  located  its  road  there- 
on,   p.  370. 

12.  Same. — Eminent  Domain, — Conflicting  Claims  as  to  Rights 
of  Way. — ^Where  two  railroad  companies  claim  the  same  right 
of  way,  the  company  making  the  prior  specific  location  has  the 
legal  right  to  such  way.    p.  371. 
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13.  RAiiitOADS. — Location. — Whether  Filing  Plat  of,  must  Precede 
Condemnation.—lJndeT  S5152  Burns  1901,  §3902  R.  S.  1881,  it 
is  not  necessary  that  the  filing  of  the  plat  of  the  location  of  a 
railroad  shall  precede  the  institution  of  condemnation  proceed- 
ings for  the  right  of  way.    p.  372. 

14.  Same. — Location* — Conflicting  Claims  as  to  Right  of  Way. — 
The  filing  of  the  map  and  profile  of  the  right  of  way  of  a 
railroad,  in  the  absence  of  unnecessary  delay,  precludes  rival 
companies  from  appropriating  the  same  lands  for  a  right  of 
way.    p.  374. 

15.  Same. — Location. — Maps, — Suffieieney. — A  map  of  a  pro- 
posed railroad  right  of  way,  designating  a  single  line  through 
a  strip,  but  giving  no  information  as  to  the  width  of  the  pro- 
posed right  of  way,  or  whether  such  line  is  the  median  line, 
is  insufficient,    p.  374. 

16.  Same. — Location. — Recorded  Deeds. — ^The  fact  that  a  rail- 
road company  secured  and  recorded  deeds  to  its  intended  right 
of  way,  particularly  describing  the  lands  to  be  used,  does  not 
constitute  a  legal  location  of  such  railroad,    p.  374. 

17.  New  Trial.  —  Railroads.  —  Eminent  Domain. — Interlocutory 
Order  Appointing  Appraisers. — A  motion  for  a  new  trial  is 
not  permissible  in  presenting  for  review  questions  arising  upon 
an  interlocutory  order  adjudging  lands  subject  to  appropriation 
by  a  railroad  company  for  its  right  of  way,  and  appointing 
appraisers  to  make  an  award,    p.  375. 

18.  Same. — Insufficient  Evidence. — Contrary  to  Law. — In  civil 
cases,  general  assignments  that  the  verdict  is  not  supported  by 
sufficient  evidence  and  that  it  is  contrary  to  law,  are  suffici^t 
reasons  for  a  new  trial,    p.  376. 

19.  Appeal. — Assignment  of  Errors. — Spedficness. — New  Trial. 
— Insufficiency  of  Evidence. — Eminent  Domain. — Interlocutory 
Orders. — Assignments  of  errors,  on  appeal  from  an  inter- 
locutory order  adjudging  defendant's  lands  subject  to  appro- 
priation for  a  railroad  right  of  way,  and  appointing  appraisers 
to  make  an  award,  that  the  evidence  was  insufficient  to  support 
the  finding  and  was  contrary  to  law,  present  no  questions, 
specific  assignments  being  necessary,    p.  376. 

20.  Judgment. — Motion  to  Modify. — Where  the  form  or  details 
of  a  decree  are  objectionable,  a  motion  to  modify  same  is  the 
proper  practice,    p.  377. 

21.  Same. — Interlocutory. — Subsequent  Modification. — Interlocu- 
tory orders  are  subject  to  subsequent  modifications,    p.  377. 
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From  Owen  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Condemnation  proceeding  by  the  Indianapolis  &  Louis- 
ville Railway  Company  against  the  Southern  Indiana 
Railway  Company  and  another.  From  an  interlocutory 
decree  for  plaintiff,  defendants  appeal.  Reversed  in  part. 
Affirmed  in  part. 

Willis  Hicham,  W.  T.  Abbott,  E.  C.  Ritsher  and  Samuel 
B.  Hamill,  for  appellants. 

E.  C.  Field,  H.  R.  Kwrrie,  J.  R.  Fowler  and  /.  H, 
Robinson,  for  appellee. 

GiiXETT,  J:^— On  March  14,  1906,  appellee  filed  its  in- 
strument of  appropriation,  or  complaint,  as  it  is  termed  by 
the  act  of  1905  (Acts  1905,  p.  59,  §893  et  seq.  Bums 
1905),  to  condemn,  as  and  for  a  railroad  right  of  way,  a 
strip  of  land  about  nine  miles  in  length,  in  Owen  county. 
Appellant  Southern  Indiana  Railway  Company  was  made 
a  defendant  to  the  proceeding,  as  the  owner  of  the  real 
estate,  while  its  codefendant  the  Equitable  Trust  Company 
was  joined  as  a  defendant,  as  a  mortgagee.  Appellants 
first  appeared  specially,  and  severally  moved  to  quash  the 
service  upon  them  respectively,  but  their  motions  to  quash 
were  overruled.  Several  objections  were  then  filed  by  ap- 
pellants, and  the  cause  was  submitted  to  the  court.  During 
the  trial  appellee  amended  its  complaint,  and  appellants, 
without  demurring,  severally  addressed  objections  to  the 
amended  complaint,  and  the  trial  proceeded.  Upon  the 
conclusion  thereof  the  court  rendered  a  finding  for  appellee, 
that  it  was  entitled  to  have  the  lands  described  in  the 
amended  complaint  condemned  and  appropriated  for  the 
location,  construction  and  operation  of  its  railroad,  and 
the  court  thereupon  appointed  appraisers  to  assess  the 
damages.  From  such  interlocutory  order  this  appeal  is 
prosecuted. 

The  first  question  which  we  are  called  on  to  consider  is  as 
to  the  service  upon  appellant  the  Southern  Indiana  Railway 
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Company.     The  return  of  the  sheriff  on  the  notice 

1.  is  as  follows:     "I  served  this  notice  this  15th  day 
of  March,  1906,  by  reading  the  same  to , 

agent  of  the  Southern  Indiana  Railway  Company,  and  by 
leaving  with  him  a  certified  copy  thereof."  By  section 
three  of  said  act  of  1905  (§895  Bums  1905),  the  notice  is 
required  to  be  served  in  the  same  manner  as  a  summons  in 
a  civil  action,  and,  therefore,  we  look  to  §318  Bums  1901, 
§316  R.  S.  1881,  for  the  controlling  provision  as  to  service 
upon  a  corporation.  It  was  pointed  out  in  Toledo,  etc.,  R. 
Co.  V.  Owen  (1873),  43  Ind.  405,  under  a  section  of  the 
former  code  substantially  similar  to  §318,  supra,  that  the 
section  fixes  three  grades  of  persons  upon  whom  service 
may  be  had,  and  the  court  then  added :  "When  the  ser\^ico 
under  this  section  is  upon  an  officer  or  person  of  the  second 
or  third  grade,  it  should  appear  that  the  officer  or  officers  of 
the  higher  grade  or  grades  were  not  found  in  the  county. 
Unless  this  shall  appear  by  the  return,  or  in  some  othrr 
proper  manner,  the  service  will  be  insufficient."  It  there- 
fore appears  to  us  that  a  return  which  not  only  fails  to  meet 
this  requirement,  but  which  even  fails  to  show  either  the 
name  of  the  agent  or  the  character  of  his  agency  should  be 
held  insufficient,  if  directly  and  seasonably  questioned.  If 
there  has  been  absolutely  no  service  upon  an  agent  or 
person  upon  whom  the  statute  authorizes  service 

2.  in  the  particular  circumstances,  we  do  not  perceive 
how  the  matter  can  be  said  to  be  cured  by  §319 

Bums  1901,  §317  R.  S.  1881,  for  that  section  presupposes 
that  there  has  been  at  least  some  kind  of  service  upon  the 
party.     Appellee's  counsel  seek  to  parry  the  effort  to  pro- 
cure a  reversal  as  to  the  Southern  Indiana  Railway 

3.  Company,  by  the  contention  that  the  assignment  of 
errors  is  joint  as  to  the  appellants.     The  introduc- 
tory part  of  such  assignment  is  as  follows:     "The  appel- 
lants, Southern  Indiana  Railway  Company  and  Equitablo 
Trust  Company  both  jointly  say,  and  each  of  them  severing 


Digiti 


zed  by  Google 


NOVEMBEK  TERM,  1906.  365 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co. — 168  Ind.  360. 

from  the  other  separately  and  severally  says,  that  there  is 
manifest  error  in  the  judgment  and  proceedings  in  this 
cause,  and  in  the  making  and  entering  of  record  of  the  in- 
terlocutory order  by  the  court,  in  this" — ^then  follows  a 
number  of  specifications  of  error,  separately  numbered. 
The  argument  advanced  by  counsel  for  appellee  is  that  this 
assignment  merely  questions  the  rulings  of  the  trial  court 
in  each  of  the  particulars  which  followed  the  language 
above  quoted,  but  as  appellants  not  only  jointly,  but  "each 
of  them  severing  from  the  other,"  assigns  error,  there  is  no 
basis  for  the  claim  that  the  assignment  is  merely  joint  as 
to  parties.  It  is,  as  we  view  it,  separate  as  to  appellants, 
by  reason  of  the  words  of  severance,  and  the  remaining  lan- 
guage is  sufficient  to  show  that  the  ruling  embraced  in  the 
assignment  is  separately  questioned.  Sibert  v.  Copeland 
(1896),  146  Ind.  387;  Armstrong  v.  Dunn  (1896),  143 
Ind.  433;  Carver  v.  Carver  (1884),  97  Ind.  497;  Ew- 
bank's  Manual,  §138.  It  follows  from  what  we  have  said 
that,  because  of  the  error  of  the  court  in  refusing  to  quash 
the  service  as  to  the  Southern  Indiana  Railway  Company, 
the  cause  must  be  reversed  as  to  it 

The  Equitable  Trust  Company,  whom  we  shall  hereafter 
designate  as  the  appellant,  since  it  is  the  only  party  appel- 
lant which  is  concerned  in  what  follows,  contends 
4.     that  the  court  erred  in  refusing  to  set  aside  the 
notice  and  quash  the  publication  as  to  it.     Said 
appellant,  being  a  nonresident,  service  was  attempted  to  be 
procured  upon  it  by  publication.     The  hearing  was  fixed 
for  April  5,  1906,  and  publication  was  had  as  to  appellant 
on  March  15,  22,  and  29,  1906.    It  is  contended  that  there 
should  have  been  a  publication  for  the   full   period   of 
twenty-one  days,  and  that  five  days  should  have  elapsed 
between  the  period  of  publication  and  the  day  set  for  the 
hearing.     Section  four  of  the  act  of  1905  (Acts  1905,  p. 
59,  §896  Bums  1905)  provides  that  the  proof  of  service 
by  publication  shall  show  "publication  for  three  successive 
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weeks  in  a  weekly  newspaper  of  general  circulation, 
*  *  *  the  last  publication  to  be  five  days  before  the 
day  set  for  the  hearing."  This  certainly  does  not  require 
four  publications,  and  as  the  hearing  may  be  set,  according 
to  the  statute,  five  days  after  the  last  publication,  the  law- 
making power  must  have  intended,  by  requiring  proof  of 
publication  for  three  successive  weeks  in  a  weekly  news- 
paper, three  publications  in  a  weekly  newspaper  on  its 
weekly  days  of  issue,  and  regarded  that  "as  publication  for 
three  successive  weeks."  Bachelor  v.  Bachelor  (1804),  1 
Mass.  256;  Swett  v.  Sprague  (1867),  55  Me.  190;  Alex- 
ander V.  Alexander  (1889),  26  Neb.  68,  41  N.  W.  1065. 
Any  other  construction  would  mean  that  at  least  eleven 

days  must  elapse  after  the  third  publication.     Be- 
6,     sides,  as  the  service  was  not  questioned  under  a 

special  appearance,  except  by  a  motion  to  set  aside 
tlie  notice  and  quash  the  publication,  it  must  be  held  that 
there  was  no  error  in  the  court's  ruling,  for  at  the  least 
the  service  would  have  been  sufficient  for  the  regular  return 
(lay  of  the  next  term,  and,  therefore,  the  defect,  if  any, 
afforded  only  a  ground  for  delaying  the  hearing.  See 
Bratton  v.  Bratton  (1881),  79  Ind.  588.    The  description 

of  the  land,  as  set  forth  in  the  publication,  was  not 
6.     insufficient  because  it  did  not  in  terms  state  that  the 

land  was  in  Owen  county,  Indiana.  The  descrip- 
tion showed  the  congressional  township  and  range,  so  that 
land  of  that  description  could  be  located,  if  in  Indiana,  and 
when  to  this  fact  is  added  the  further  consideration  that 
the  statute  requires  that  the  action  should  be  commenced 
in  the  county  where  the  land  lies,  it  is  apparent  that  the 
notice  was  sufficient  as  to  the  description  of  the  lands.  See 
White  v.  Stanton  (1887),  111  Ind.  540;  HyUnd  v.  Brazil 
Block  Coal  Co.  (1891),  128  Ind.  335. 

It  is  objected  that  the  complaint  on  its  face  discloses 
that  appellee  was  seeking  to  condemn  property  which  was 
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already  devoted  to  a  public  use.     The  complaint 

7.  shows  that  appellee  is  seeking  to  take  but  a  part 
of  the  real  estate  of  the  Southern  Indiana  Railway 

Company;  how  much  will  remain  is  left  to  conjecture.  It 
may  be  inferred,  from  an  offer  in  the  complaint,  that  the 
Southern  Indiana  Railway  Company  had  in  contemplation 
the  building  of  a  railroad  over  its  adjacent  lands,  but  the 
pleading  falls  far  short  of  showing  on  its  face  what  amounts 
to  a  legal  location  of  a  railroad  on  such  lands. 

The  offer  above  referred  to  is  also  made  the  basis  of  an 
littack  upon  the  complaint,  the  objection  being  for  the  first 
time  raised  by  an  assignment  of  error  questioning  the  suf- 
ficiency of  said  complaint.  It  avers  the  intent  of  appellee 
to  appropriate  the  lands,  which  are  specifically  described, 
and,  after  averring  that  the  right-of-way  strip  does  not  in- 
clude the  whole  of  the  land  of  the  owner,  it  is  stated: 
*^That  the  appropriation  of  the  right  of  way  herein 
described  is  made  subject  to  the  defendant  railway^s  right 
to  join  its  roadbed  when  built,  up  to  and  against  the  road- 
bed constructed  by  the  plaintiff.  If  the  defendant  elects 
to  construct  its  roadbed  at  some  future  day  up  to  and 
against  the  roadbed  of  plaintiff,  it  shall  first  pay  to  plaintiff 
the  actual  cost  to  it  of  any  right  of  way  taken  from  the 
plaintiff  for  said  purposes,  together  with  the  actual  cost  of 
so  much  of  plaintiff's  roadbed  and  construction  work  as 
said  defendant  may  use,  and  would  otherwise  be  required 
to  construct."  That  there  was  no  intent  to  appropriate, 
except  as  the  conditions  annexed  were  made  a  constituent 
part  of  the  taking,  cannot  be  so  clearly  affirmed  from  the 
complaint  that  it  can  be  said  that  the  offer  operated  to 
drag  down  the  whole  cause  of  action.  There  are  many 
objections  which  might  be  available  on  demurrer  that 
cannot   for   the    first   time    be    raised    on    appeal. 

8.  Where  they  are  sought  to  be  raised  in  the  latter 
manner  there  is  much  reason  for  liberality  in  favor 

of  the  pleading,  and  none  for  strictness.     Elliott,  App. 
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Proc.,  §473.  The  stipulation  in  question  might  be  re- 
garded by  the  owner  as  beneficial^  and  after  the  defendants 
have  passed  it  by  in  the  trial  court,  and  permitted  costs  to 
accumulate,  and  the  time  of  the  conrt  to  be  occupied,  we 
deem  it  our  duty  to  resolve  against  appellant  what  might 
otherwise  be  regarded  as  a  doubt  concerning  the  intent  of 
appellee  to  condemn  in  any  event.  See  Shoemaker  v. 
Williamson  (1901),  156  Ind.  384. 

In  view  of  the  time  of  attack,  the  complaint  suflSciently 
complied  with  the  fourth  subdivision  of  section  two  of  the 

act  of  1905,  supra.     The  location,  general  route, 
9.     width  and  termini,  which  the  subdivision  refers  to, 

relates  to  what  is  "sought,"  that  is,  the  specific 
right  of  way  which  is  sought  to  be  taken  from  the  party 
or  parties  defendant  to  the  proceedings.  Further  objec- 
tions are  urged  to  the  complaint,  but  we  fail  to  perceive 

wherein  it  does  not  substantially  follow  the  statute^ 
10.     and  it  is  our  opinion  that  other  matters,  which 

would  afford  suflScient  grounds  of  objection  to  the 
taking,  should  be  brought  forward  by  the  defendants. 
Morrison  v.  Indianapolis,  etc.,  B.  Co.  (1906),  166  Ind. 
511,  and  see  Edwards  v.  Cooper  (1907),  ante,  54. 

The  leading  question  in  the  case,  as  argued  by  counsel, 
is  as  to  the  right  of  appellee  to  seize  lands  which  have  been 
purchased  by  the  Southern  Indiana  Railway  Company  for 
right  of  way  purposes.  We  are  in  doubt  whether  the 
fourth  assignment  of  error,  which  is  nearest  calculated  to 
present  this  question,  is  sufficiently  definite  to  require  a 
determination  of  the  suggested  question,  but,  assuming,  the 
result  being  not  otherwise  different,  that  the  parties  desire 
a  decision  upon  the  merits,  as  between  appellant  and  ap- 
pellee, we  proceed,  without  passing  on  the  technical  suffi- 
ciency of  said  assignment  of  error,  to  a  consideration  of 
said  question.  It  appears  from  the  evidence  that  the 
Southern  Indiana  Railway  Company  is  a  railroad  corpora- 
tion, duly  organized  under  the  laws  of  this  State,  and  that 
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it  had  undertaken  the  building  of  a  branch  line  of  railroad 
from  a  point  in  Vigo  county  to  the  city  of  Indianapolis, 
and  for  such  purpose  it  had  purchased  tracts  of  land  in 
Owen  county  (which  included  the  strip  in  controversy), 
varying  in  width  from  one  hundred  feet  to  three  hundred 
feet  The  deeds,  by  which  its  purchases  were  consum- 
mated, have  attached  to  each  of  them  a  plat,  which  pur- 
ports to  show  the  strip  of  land  purchased,  in  its  relation 
to  the  grantor's  land,  and  each  deed  states  the  width  of  the 
purchase  on  each  side  "of  the  center  line  of  the  Southern 
Indiana  Railway  Company  as  now  located  and  shown  on 
attached  plat"  The  deeds,  however,  are  ordinary  war- 
ranty deeds,  and  they  contain  no  language  which  is  calcu- 
lated to  limit  the  nse  to  right  of  way  purposes.  It  further 
appears  that  about  $240,000  had  been  expended  on  the 
western  end  of  the  line,  and  that  there  has  been  an  expendi- 
ture of  about  $128,000  in  the  purchase  of  terminal  facili- 
ties at  Indianapolis.  At  the  time  this  action  was  com- 
menced, work  had  been  suspended  on  the  line,  owing  to  the 
financial  embarrassment  of  the  promoter  thereof,  and  the 
greater  part  of  the  construction  contracts  had  been  can- 
celed. No  work  had  been  done  in  Owen  county,  except 
concrete  work  at  the  Eel  river  crossing,  and  in  the  making 
of  the  preliminary  survey,  grubbing,  and  distributing  a 
small  amount  of  drainage  pipe.  The  expenditure  of  said 
railroad  company  on  these  accounts  in  Owen  county  was 
$1,500,  and  $500  of  that  amount  had  been  laid  out  upon 
the  lands  in  question.  Said  railroad  company  filed  a  map 
and  profile  of  its  line  in  Owen  county,  on  Jnne  2,  1905. 
The  map  exhibited  only  a  single  line  through  the  lands  in 
question,  and  there  was  nothing  thereon  from  which  the 
width  of  the  right  of  way  could  be  determined.  It  is  stated 
in  appellant's  brief  that  the  strip  described  in  appellee's 
amended  complaint  has  for  its  center  line*a  line  which  is 
fifty  feet  distant  from  the  center  line  of  the  Southern 
Indiana  Railway  Company.     There  was  evidence  to  the 
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effect  that  said  company  purchased  the  lands,  for  which  it 
has  deeds,  under  an  agreement  with  appellee  that  said 
lands  should  be  for  the  common  use  of  said  companies, 
and  it  is  also  claimed  that  there  was  evidence  of  an  admis- 
sion that  the  Southern  Indiana  Railway  would  not  be  com- 
pleted, but  we  shall  not  consider  the  effect  of  the  last  two 
items  of  evidence. 

We  proceed  to  determine  whether,  upon  the  evidence, 
it  can  be  said  that  said  lands  were  subject  to  condemna- 
tion for  the  purposes  of  appellee.  The  mere  fact 
11.  that  lands  are  held  by  a  corporation  which  enjoys 
the  right  of  eminent  domain  does  not,  per  se,  im- 
press them  with  a  public  use,  and  we  deem  it  clear  that  a 
railroad  company  cannot,  simply  by  running  its  prelimi- 
nary line,  and  purchasing,  as  an  ordinary  purchaser,  the 
lands  over  which  its  survey  has  been  extended,  so  impress 
such  lands  with  a  public  character  as  to  preempt  them  as 
against  another  company,  which,  as  an  instrumentality  of 
the  State,  and  to  serve  its  purposes,  has  done  what  is  neces- 
sary under  the  statute  to  subject  the  property  to  the  servi- 
tude of  a  railway.  Indiana  Power  Co.  v.  St.  Joseph,  etc., 
Power  Co.  (1902),  159  Ind.  42.  It  is  to  be  remembered 
that  if  an  unconditional  fee  has  once  lawfully  vested  in  a 
railroad  company,  it  is  fully  at  liberty  to  dispose  of  it. 
2  Elliott,  Railroads,  §§403,  424.  Such  a  holding  cannot  be 
distinguished  from  that  of  an  ordinary  proprietor.  There 
must  be  some  step  taken  which  amounts  to  a  legal  location  of 
its  line,  for  railway  purposes,  before  a  company  can  insist 
that  for  many  miles  ahead  of  its  actual  use  and  occupancy 
its  real  estate  is  not  subject,  under  the  general  statute, 
to  appropriation  by  another  company.  Indiana  Power 
Co.  V.  St.  Joseph,  etc..  Power  Co.,  supra;  Williamsport, 
etc.,  R.  Co.  V.  Philadelphia,  etc.,  R.  Co.  (1891),  141  Pa. 
St.  407,  21  Atl.*645,  12  L.  R.  A.  220;  Morris,  etc.,  R.  Co. 
V.  Blair  (1854),  9  N.  J.  Eq.  635 ;  Utah,  etc.,  R.  Co.  v. 
Utah,  etc.,  R.  Co.  (1901),  110  Fed.  879;  Barre  R.  Co.  v. 
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Montpelier,  etc.,  R.  Co.  (1888),  61  Vt  1,  17  Atl.  923,  4 
L.  R  A.  785,  15  Am.  St  877 ;  Kanawha,  etc.,  R.  Co.  v. 
Olen  Jean,  etc.,  R.  Co.  (1898),  45  W.  Va.  125,  30  S.  E. 
86;  Minneapolis,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co. 
(1902),  116  Iowa  681,  88  K  W.  1082;  Contra  Costa,  etc., 
R.  Co.  V.  Moss  (1863),  23  Cal.  323 ;  Southern  Pac.  R.  Co. 
V.  United  States  (1901),  109  Fed.  913,  48  C.  C.  A.  712. 

The  law  under  which  each  of  the  railroad  corporations 

in  question  was  incorporated  only  required  that  the  articles 

of  incorporation  should  designate  the  termini  of  the 

12.  road,  and  the  counties  through  or  into  which  it 
would  pass.  There  was,  therefore,  no  grant  to 
either  of  them  of  a  specific  right  of  way,  and  any  conflict 
arising  between  them  in  respect  thereto  must  be  solved  by 
priority  of  location.  This  can  be  accomplished,  not.  by 
ordinary  acts  in  pais,  but  by  some  public  act,  which  can  be 
said,  in  a  way  at  least,  to  commit  the  company,  as  between 
it  and  the  State,  to  a  definite  location.  See  Ft.  Wayne, 
etc..  Traction  Co.  v.  Ft.  Wayne,  etc.,  R.  Co.  (1907),  (Ind. 
Sup.),  80  N.  E.  837.  The  proposition  thus  advanced  is 
illustrated  by  Tarpey  v.  Madsen  (1900),  178  TJ.  S.  215, 
20  Sup.  Ct  849,  44  L.  Ed.  1042,  where,  in  discussing  the 
rights  of  a  railway  company  and  of  an  individual  entry- 
man,  the  court  said:  "We  are  of  opinion  that  a  proper 
interpretation  of  the  acts  of  congress  making  railroad 
grants  like  the  one  in  question  requires  that  the  relative 
rights  of  the  company  and  the  individual  entryman  must 
be  determined,  not  by  the  act  of  the  company  in  itself 
fixing  definitely  the  line  of  its  road,  or  by  the  mere  occu- 
pancy of  the  individual,  but  record  evidence,  on  the  one 
part  the  filing  of  the  map  in  the  office  of  the  secretary  of 
the  interior,  and,  on  the  other,  the  declaration  or  entry  in 
the  local  land  office." 

There  is  much  controversy  in  this  case  as  to  whether 
the  institution  of  condemnation  proceedings  by  appellee 
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can  be  said  to  amount  to  an  appropriation  in  the 
13.     absence  of  proof  of  the  filing  of  its  map  and  profile. 

Section  5152  Bums  1901,  §3902  R.  S.  1881,  pro- 
vides: "Every  such  company,  before  proceeding  to  con- 
struct a  part  of  its  road  into  or  through  any  county  named 
in  its  articles  of  association,  shall  make  a  map  and  profile 
of  the  route  intended  to  be  adopted  by  such  company,  which 
shall  be  certified  by  a  majority  of  the  directors,  and  filed 
in  the  office  of  the  clerk  of  such  county,  for  the  inspection 
and  examination  of  all  parties  interested  therein."  It  is 
our  conclusion  that  the  filing  of  the  map  and  profile  is  not 
required  to  precede  condemnation.  Under  a  statute  much 
similar  in  character  to  the  Indiana  statute,  Mr.  Justice 
Brewer,  speaking  for  the  Kansas  supreme  court,  said: 
"The  only  question  is,  do  these  requirements  antedate  the 
condemnation  proceedings?  It  is  a  question  of  construc- 
tion and  intention,  and  not  one  of  power.  When  must  the 
map  and  profile  be  filed  ?  Section  forty-eight  answers  the 
question :  ^Before  constructing  any  part  of  the  road.'  If 
filed  before  construction  commences,  the  clear  letter  of  the 
law  is  obeyed.  The  legislature  has  fixed  the  time,  who  can 
change  it?  It  is  a  matter  entirely  within  legislative  con- 
trol, and  beyond  judicial  determination,  ^\^len  is  the  con- 
struction of  a  road  commenced  ?  The  term  has  no  technical 
meaning.  What  is  its  ordinary  acceptation?  It  refers  to 
the  labor  put  forth  to  fit  and  adapt  a  certain  selected  route 
to  the  running  of  cars.  Construction  is  building.  Build- 
ing a  road — constructing  a  road.  This  certainly  does  not 
include  buying  the  ground  on  which  to  build  and  to  con- 
struct it  Buying  a  piece  of  ground  is  not  a  part  of  con- 
structing a  house.  It  may  be  an  essential  prerequisite, 
but  it  is  not  a  part  of  it.  Much  work  has  to  be  done  before 
the  construction  of  the  road  commences.  A  company  must 
be  organized,  stock  subscribed,  a  survey  made,  route  se- 
lected, and  the  right  of  way  obtained,  before  the  construc- 
tion commences.     ♦    ♦    *     It  may  be  said,  that,  except 
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as  preliminary  to  the  application  for  condemnation  of  the 
right  of  way,  the  filing  of  a  map  and  profile  would  be  of 
little  value.  Possibly  this  may  be  so.  It  was  deemed  en- 
tirely unnecessary  for  four  years.  If  so,  it  would  not 
justify  us  in  giving  to  the  section  a  meaning  its  language 
did  not  authorize."  Missouri  River,  etc.,  B.  Co.  v.  Shep- 
ard  (1872),  9  Kan.  647.  It  is  to  be  observed  that  in 
§5160  Bums  1901,  §3907  R.  S.  1881,  the  first  provision 
made  is  for  the  right  to  enter  the  lands  to  make  a  survey 
(which,  of  course,  contemplates  an  act  to  be  done  in  ad- 
vance of  filing  the  map  and  profile),  then  follows  the  grant 
from  the  State  of  the  right  to  appropriate,  and  it  is  next 
provided  that  the  corporation  "shall  forthwith  [our  italics] 
deposit  with  the  clerk  of  the  circuit  court,  or  other  court  of 
record  of  the  county  where  the  land  lies,  a  description  of 
the  rights  and  interests  intended  to  be  appropriated;  and 
such  land,  rights  and  interests  shall  belong  to  such  com- 
pany, to  use  for  the  purpose  specified,  by  making  or 
tendering  payment  as  hereinafter  provided."  It  is  further 
to  be  observed  that  in  the  ad  quod  damnum  statute,  which 
also  provides  for  the  condemnation  of  real  property  by 
railroads,  there  is  no  restriction  found  which  makes  the 
filing  of  a  map  and  profile  a  condition  precedent  to  an 
application  for  the  writ.  See  §917  Bums  1901,  §905 
R.  S.  1881.  It  seems  to  have  been  assumed  by  this 
court  in  Prather  v.  Jeffersonville,  etc.,  R.  Co.  (1875), 
62  Ind.  16,  40,  that  the  instrument  of  appropria- 
tion, rather  than  the  map  and  profile,  was  to  be 
looked  to  for  a  description  of  what  was  taken,  for 
it  was  said:  "It  is  well  settled  that  a  corporation  in 
condemning  and  appropriating  property  for  public  use 
should,  in  some  public  and  definite  manner,  describe  the 
property,  so  that  the  respective  rights  of  the  owner  and 
corporation  should  be  clearly  defined  and  definitely  fixed, 
and  this  is  also  necessary  to  enable  appraisers  to  assess  the 
damages  sustained  by  the  owner  of  the  land  condemned." 
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The  above  considerations  lead  us  to  the  conclusion  that  the 
map  and  profile  may  be  filed  after  the  condemnation.  We 
are,  however,  impressed  with  the  view,  since  railroad  cor- 
porations are  authorized  to  acquire  title  by  negotiation  for 
right  of  way  purposes,  and  since  condemnation  in  such  a 
case  is  wholly  unnecessary,  and  as  the  map  and  profile 
may  be  filed  at  any  time  before  the  construction, 

14.  that,  as  to  its  own  lands,  and  possibly  as  to  other 
lands,  as  against  rival  companies,  the  filing  of  the 

map  and  profile  should  be  considered  as  such  an  ap- 
propriation of  the  property  for  public  purposes  as  to 
prevent,  in  the  absence  of  undue  delay,  an  appropriation 
of  it  by  another  company.  Williamsport,  etc.,  B.  Co.  v. 
Philadelphia,  etc.,  R.  Co.  (1891),  141  Pa.  St.  407,  21 
Atl.  645,  12  L.  R.  A.  220;  Sioux  City,  etc.,  B.  Co.  v.  Chi- 
cago, etc.,  B.  Co.  (1886),  27  Fed.  770;  Barre  B.  Co.  v. 
Montpelier,  etc.,  B.  Co.  (1888),  61  Vt.  1,  17  Atl.  923, 
4  L.  R.  A.  785,  15  Am.  St.  877.  And  see,  under  a  some- 
what different  statute,  Rochester,  etc.,  R.  Co.  v.  Netv  York, 
etc.,  R.  Co.  (1888),  110  N.  Y.  128,  17  N.  E.  680. 

But  the  diflSculty  with  appellant's  position  in  this  case 

is  that  the  single  line  which  the  map  filed  by  the  Southern 

Indiana  Railway  Company  shows  gives  no  idea  as 

15.  to  the  width  of  the  right  of  way  which  it  has  elected 
to  appropriate  for  public  purposes,  or  as  to  whether 

such  line  is  the  median  line  of  its  proposed  right  of  way. 
Such  a  map  is  clearly  insufficient  New  York,  etc.,  B.  Co. 
V.  West  Shore,  etc.,  B.  Co.  (1882),  11  Abb.  New  Cas.  386; 
Housatonic  R.  Co.  v.  Lee,  etc.,  B.  Co.  (1875),  118  Mass. 
391 ;  3  Elliott,  Railroads,  §926.  It  also  appears  that  the 
mere  fact  that  the  lands  were  sufficiently  described 

16.  in  the  recorded  deeds  could  make  no  diiference. 
No  doubt  these  deeds  were  notice  of  a  legal  holding, 

but  they  did  not  constitute  a  legal  location,  for  not  only 
was  the  Southern  Indiana  Railway  Company  at  liberty 
to  use  or  sell  the  land  for  any  purpose,  but  appellee  was 
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entitled  to  know  to  what  extent,  within  the  width  that 
might  he  acquired  for  right  of  way  purposes,  the  pur- 
chasing company  had  elected  to  stamp  upon  the  lands  a 
public  character.  See  Indianapolis,  etc.,  R.  Co.  v. 
Reynolds  (1888),  116  Ind.  356;  Ft.  Wayne,  etc.,  R.  Co. 
V.  Sherry  (1890),  126  Ind.  334,  10  L.  R.  A.  48.  In  the 
leading  case  of  Williamsport,  etc.,  R.  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  supra,  it  was  held  that  in  the  absence  of  a  legal 
location  on  the  part  of  the  plaintiff  railroad,  it  had  no 
standing  to  enjoin  the  defendant  railroad  from  proceeding 
regularly  to  appropriate  a  certain  lot,  for  which  the  plain- 
tiff had  contracted,  and  which  it  intended  to  use  as  a 
terminal  for  its  railroad,  which  was  then  in  course  of  con- 
struction. And  see,  also,  Kanawha,  etc.,  R.  Co.  v.  Glen 
Jean,  etc.,  R.  Co.  (1898),  45  W.  Va.  125,  30  S.  E.  86.  As 
the  law  stands  in  this  State,  we  think  there  can  be  no 
question,  in  the  absence  of  an  actual  occupancy  for  railroad 
purposes,  or  of  steps  taken  under  the  statute  which  amount 
to  a  location  of  the  right  of  way,  that  lands  purchased  by 
a  railroad  company  on  w^hich  to  build  its  road  are  open  to 
a  location  by  means  of  a  condemnation  proceeding  insti- 
tuted by  another  company.  Indiana  Power  Co.  v.  St. 
Joseph,  etc..  Power  Co.  (1902),  159  Ind.  42.  And  see  2 
Lewis,  Eminent  Domain  (2d  ed.),  §306. 

It  is  further  contended  that  the  interlocutory  order  is 
not  supported  by  the  evidence,  in  that  it  does  not  show  an 
effort  to  agree  as  to  the  compensation  for  the  taking  of  the 
land    described    in    appellee's    amended   complaint,    there 
having  been  a  slight  change  in  the  description  of  the  real 
estate  in  the  latter  pleading.     We  doubt  whether  a  mort- 
gagee, with  whom  the  statute  does  not  require  the  con- 
demnor to  negotiate,  can  be  heard  on  appeal  to  present  the 
question,  but  it  appears  to  us  that  appellant's  point  is  not 
raised  by  the  assignment  of  errors.     It  not  being  a  per- 
missible practice  to  file  a  motion  for  a  new  trial  in 
17.     such   a   proceeding   as   tliis    (Morrison  v.    Indian- 
apolis,  etc.,  R.  Co.  [1906],  IGG  Ind.  511),  the  only 
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assignment  remaining  that  is  at  all  calculated  to  present 
the  question,  [is  that  the  interlocutory  order  appointing 
appraisers  to  assess  damages  is  not  sustained  by  sufficient 
evidence.  In  motions  for  new  trials,  general  assignments 
that  the  verdict  or  finding  is  contrary  to  law  or  is 

18.  not  sustained  by  sufficient  evidence  have  been  per- 
mitted, because  they  follow  the  language  of  the  code 

(Collins  V.  Maghee  [1869],  32  Ind.  268),  and  it  is  further 

to  be  observed  that  such  a  motion  is  passed  on  by  the  judge 

who  heard  the  evidence,  but  both  the  statute  (§667  Burns 

1901,  §655  R.  S.  1881)  and  a  rule  of  this  court 

19.  (Rule   4)    call   for  specific   assignments   of  error. 
The  section  of  the  statute  referred  to  was  enacted 

long  before  the  adoption  of  the  present  rules,  which  repre- 
sent a  distinct  effort  to  secure  greater  certainty.  Assign- 
ments of  error  constitute  the  complaint  on  appeal,  and  as 
was  said  in  IlolUngsworth  v.  State,  ex  rel.  (1856),  8  Ind. 
257,  258 :  "It  is  the  assignment  of  errors  which  informs 
the  appellee  what  he  is  called  upon  to  answer."  The  as- 
signments are  not  only  in  the  nature  of  a  pleading,  but  they 
are  jurisdictional  in  their  nature.  Elliott,  App.  Proc, 
§§303,  458.  In  view  of  these  considerations,  we  do  not 
think  that  it  can  be  said,  with  any  degree  of  fairness,  that 
an  assignment  which  merely  questions  the  sufficiency  of  the 
evidence  is  specific.  There  appears  to  be  a  considerable 
division  in  the  courts  concerning  the  degree  of  specificness 
required  on  a  motion  for  a  new  trial,  but  on  appeal,  where 
the  requirement  is  that  the  assignment  must  be  specific, 
there  seems  to  be  but  little  dissent  from  the  strong  current 
of  authority  that  the  assignment  must  point  out  wherein 
the  evidence  is  insufficient.  Thus,  it  is  stated  in  2  Cyc. 
Law  and  Proc,  902,  citing  many  authorities:  "An  assign- 
ment of  error  based  on  the  insufficiency  of  evidence  must 
point  out  the  particulars  in  which  the  evidence  is  insuffi- 
cient, or  it  will  not  be  considered.  A  mere  general  assign- 
ment of  error  that  the  evidence  is  insufficient,  or  that  the 
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jnclginont  was  not  supported  by  the  evidence,  presents  no 
<liiestion  for  review."  See,  also,  2  Eney.  PL  and  Pr.,  955 ; 
3  Cent.  Dig.,  title.  Appeal  and  Error,  §3021.  While  the 
sufficiency  of  pleadings  and  the  like,  which  in  their  nature 
are  largely  calculated  to  present  concrete  questions,  may 
be  questioned  by  mere  general  assignments,  ^et  as  applied 
to  the  evidence  on  appeal,  which  often,  as  in  this  case,  is 
set  forth  in  a  bill  of  exceptions  of  several  hundred  pages, 
we  are  of  opinion  that  the  assignment,  designed,  as  it  is, 
to  apprise  appellee  of  what  he  is  called  on  to  answer,  must 
be  more  specific  than  the  assignment  which  is  here  in 
question.  We  hold  that  under  a  challenge  to  the  whole 
body  of  the  evidence,  it  is  not  competent  for  appellant  to 
bring  forward  each  and  every  objection  to  its  sufficiency 
that  he  may  see  fit  to  assert. 

Objection  is  further  urged  to  the  provision  of  the  order 

concerning  the  right  of  the   Southern  Indiana  Railway 

Company  to  appropriate  a  part  of  the  roadbed  of 

20.  appellee,  when  the  former  elects  to  build,   upon 
paying  to  appellee  the  cost  of  it.     This  objection 

should  have  been  raised  by  motion  to  modify.     Evans  v. 

State   (1898),  150  Ind.  651,  and  cases  cited.     We  may 

say,  however,  for  the  guidance  of  the  trial  court,  since  the 

order  appealed  from  is  interlocutory,  that  the  terms 

21.  which  the  court  fixed  before  should  not  be  imposed 
upon  the  Southern  Indiana  Railway  Company,  in 

the  event  of  a  future  order  appointing  appraisers,  and, 
since  the  proceedings  as  to  the  Equitable  Trust  Company 
are  in  fieri,  we  may  further  observe  that  it  is  still  within 
the  power  of  the  court  to  relieve  the  latter  company  from 
such  unauthorized' terms,  for  the  purpose  of  the  assessment 
of  damages  on  exceptions,  if  any,  to  the  award. 

The  interlocutory  order  is  affirmed  as  to  the  Equitable 
Trust  Company,  but  it  is  reversed  as  to  the  Southern 
Indiana  Railway  Company,  with  an  order  to  quash  the 
return  as  to  it,  and  for  further  procieedings  not  inconsistent 
with  this  opinion. 
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Pittsburgh,  CiNorNNATi,  Chicago  &  St.  Louis 
Railway  Company  v.  Brough. 

[No.  20,428.     Filed  April  25,  1907.] 

1.  Pleading.  —  Complaint.  —  Spedficneas,  —  Railroads, — Setting 
Fires, — A  complaint  showing  that  defendant  railroad  company 
negligently  constructed  its  fire-box,  smoke-stack  and  spark- 
arrester,  negligently  failed  to  keep  same  in  repair  and  negli- 
gently operated  same,  by  reason  of  which  its  locomotive  threw 
coals  on  land  adjacent  to  the  company's  right  of  way,  setting 
grass  on  fire,  which  fire  defendant  negligently  permitted  to 
spread  to  plaintiff's  land,  to  his  damage,  states  a  cause  of  ac- 
tion and  is  sufficiently  specific,    p.  379. 

2.  Trial. — Verdict, — Answers  to  Interrogatories. — Railroads. — 
Setting  Fires. — ^Where  the  complaint  alleges  negligence  in  de- 
fendant railroad  company's  construction  of  its  engine,  in  its 
failure  to  repair  same  and  in  the  operation  thereof,  answers 
negativing  negligence  in  the  construction  and  repair  of  the 
engine  cannot  control  a  general  verdict  for  plaintiff,    p.  379. 

3.  Same. — Instructions. — Railroads. — Setting  Fires. — Negligent- 
ly Permitting  Spread  of. — An  instruction,  in  an  action  against 
a  railroad  company  for  negligently  setting  fires  off  of  its  right  of 
way,  and  negligently  permitting  the  spread  thereof,  that  if  the 
servants  of  defendant  discovered  the  fire  in  time  to  extinguish 
it  by  the  use  of  ordinary  care,  and  thus  prevent  its  spread  to 
plaintiff's  property,  defendant  is  liable,  is  erroneous,  where 
such  fire  was  set,  off  of  the  right  of  way,  'without  negligence, 
by  the  engine  of  a  local  freight-train,  the  instruction  wholly 
omitting  any  reference  to  the  duties  owing  by  such  company  to 
the  public    p.  380. 

From  Porter  Circuit  Court ;  ^Villis  C.  McMahan,  Judge. 

Action  by  David  T.  Brough  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court  under  §1337u  Bums  1901,  Acts 
1901,  p.  590.    Reversed. 

George  E.  Ross,  for  appellant. 

N.  L.  Agnew,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  to  recover 
damages  for  injury  to  his  property  alleged  to  have  been 
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caused  by  the  negligence  of  appellant  The  jury  returned 
a  general  verdict  in  favor  of  appellee  and  answers  to  inter- 
rogatories submitted  by  the  court.  Over  appellant's  mo- 
tion for  judgment  in  its  favor  on  the  answers  to  the  inter- 
rogatories notwithstanding  the  general  verdict  and  its 
motion  for  a  new  trial,  the  court  rendered  judgment  on 
the  general  verdict  in  favor  of  appellee. 

The  complaint  charged  appellant  with  negligence  in  the 

construction  of  the  fire-box,  smoke-stack  and  spark-arrester, 

of  its  locomotive  engine,  and  that  appellant  negli- 

1.  gently  failed  to  keep  the  same  in  repair,  and  with 
negligence  in  the  operation  of  said  engine;  that, 

on  account  of  said  negligence,  said  locomotive  engine, 
while  being  nm  over  appellant's  railroad,  threw  sparks  and 
coals  of  fire  upon  certain  land  outside  its  right  of  way,  and 
set  fire  to  the  dry  grass,  weeds,  and  combustible  matter  on 
said  land,  and  that  appellant  negligently  permitted  said 
fire  to  escape  and  spread  from  said  land  to  appellee's  real 
estate  and  destroy  his  properly  thereon,  to  his  damage, 
etc. ;  that  said  loss  and  damage  were  caused  solely  by  the 
carelessness  of  appellant,  and  without  any  negligence  on 
the  part  of  appellee.  The  complaint  further  alleged  matter 
in  excuse  for  failing  to  set  out  more  specifically  the  facts 
constituting  appellant's  negligence.  No  error  was  com- 
mitted in  overruling  the  motion  to  make  the  complaint 
more  specific.  The  complaint  was  sufiicient  to  withstand 
appellant's  demurrer  for  want  of  facts. 

The    answers    of   the    jury   to   the    interrogatories    are 

clearly  against  the  allegations  of  the  complaint  as  to  the 

negligent    construction    of    the    locomotive    engine 

2.  and  the  negligent  failure  of  appellant  to  keep  the 
same  in  repair.     There  is  nothing,  however,  in  the 

answers  to  the  interrogatories,  which  is  in  irreconcilable 
conflict  with  the  general  verdict  as  to  the  negligent  opera- 
tion of  the  locomotive  engine.  The  court  did  not  err, 
therefore,  in  overruling  appellant's  motion  for  a  judgment 
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in  its  favor  on  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict  Consolidaied  Stone  Co.  v. 
Summit  (1899),  152  Ind.  297. 

Complaint  is  made  of  the  ninth  instruction,  which  in- 
formed the  jury  that  if  the  fire  started  from  sparks  from 
the  defendant's  locomotive  engine,  "and  that  the 

3.  servants  of  the  defendant  company  discovered  the 
fire  in  time  to  extinguish  it,  by  the  use  of  ordinary 
care,  and  thus  prevent  it  from  doing  damage  to  others,  and 
negligently  failed  to  do  so,  the  defendant  would  be  liable.'' 
It  will  be  ob8er\'ed  that  the  fire  complained  of  in  this  case 
was  started  off  the  right  of  way,  and  spread  from  there  to 
appellee's  land.  It  is  claimed  by  appellee  that  the  fire 
was  set  by  sparks  or  coals  of  fire  from  a  locomotive  engine 
attached  to  a  local  freight-train  on  appellant's  railroad 
while  the  same  was  switching  cars  at  one  of  appellant's 
stations,  and  before  said  local  freight-train  started  for  thfe 
next  station.  It  is  not  claimed  that  any  of  the  employes 
of  appellant  except  those  on  said  local  freight-train  had  any 
knowledge  of  said  fire.  Counsel  for  appellee  insists  that 
said  ninth  instruction  is  correct,  because  under  such  cir- 
cumstances, even  if  the  fire  was  not  negligently  started  by 
appellant,  it  was  the  duty  of  appellant  to  use  ordinary  care 
to  prevent  the  spread  of  said  fire,  and  that  the  failure  of 
t4ie  train  hands  to  use  such  care  to  extinguish  the  fire  ren- 
dered appellant  liable;  citing  Missouri  Pac.  R.  Co.  v. 
Platzer  (1889),  73  Tex.  117,  11  S.  W.  160,  3  L.  R.  A. 
639,  15  Am.  St.  771;  Missouri  Pac.  R.  Co.  v.  Don- 
aldson (1889),  73  Tex.  124,  11  S.  W.  163;  Rolke  v.  Chir 
cago,  etc.,  R.  Co.  (1870),  26  Wis.  637;  3  Elliott,  Rail- 
roads, §1232. 

In  Texas  it  is  held  to  be  the  duty  of  railroads,  as  shown 
by  Missouri  Pac.  R.  Co.  v.  Platzer,  supra,  to  use  ordinary 
care  to  extinguish  fires,  started  without  any  negligence  on 
the  part  of  the  company,  no  matter  whether  on  the  com- 
pany's right  of  way  or  on  contiguous  lands ;  and  that  the 
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failure  to  exercise  such  care  gives  a  right  of  action  for  any 
resulting  injury.  But  it  was  held  in  Oalveston^  etc,  R. 
Co.  V.  Chittim  (1902),  31  Tex.  Civ.  App.  40,  71  S.  W. 
294,  citing  the  two  Texas  cases  cited  by  appellee,  that  it 
was  not  negligence  for  the  train  crew  to  fail  to  leave  the 
train  to  extinguish  the  fire,  although  under  the  facts  the 
diligence  required  of  a  railway  company  is  the  same  as 
would  be  required  of  an  ordinarily  prudent  man  under  like 
circumstances.  The  court  said  on  page  44:  "We  think 
the  amount  of  diligence  required  of  a  railway  company 
under  the  state  of  facts  in  this  case  would  be  such  as  would 
be  required  of  an  ordinarily  prudent  man  under  like  cir- 
cumstances, and  this  duty  would  not  be  incumbent  on  the 
train  crew,  but  must  be  placed  on  other  agents  or  employes 
of  appellant,  not  engaged  in  that  or  any  like  public  duty. 
Missouri  Pae.  B.  Co.  v.  Donaldson  [1889],  73  Tex.  124. 
The  jury  may  have  concluded  from  the*charge  of  the  court 
in  this  case  that  the  train  crew  should  have  left  the  train 
and  should  haive  engaged  in  extinguishing  the  fire,  and 
that  the  railroad  company  would  be  liable  if  'prompt, 
proper  and  adequate  means'  were  not  used  by  them  to  ex- 
tinguish the  fire.  As  soon  as  information  reaches  the  em- 
ployes, whose  duty  it  is  to  attend  to  such  matters,  it  is 
incumbent  on  them  to  use  such  care  to  extinguish  the  fire 
as  a  prudent  man  under  like  circumstances  would  have 
exercised.     3  Elliott,  Railroads,  §1232." 

In  Rolke  v.  Chicago,  etc.,  B.  Co.,  supra,  cited  by  appel- 
lant, sparks  and  coals  of  fire  escaped  from  the  locomotive 
engine  of  the  company's  gravel-train  and  set  fire  to  com- 
bustible matter  on  the  right  of  way,  from  whence  it  spread 
to  the  plaintiffs  premises  and  destroyed  his  property,  and 
the  court  held  that  if  the  employes  of  the  company  on  said 
gravel-train  knew  that  the  fire  had  been  kindled  on  the 
track  by  the  locomotive  they  were  "bound  to  use  ordinary 
care  to  extinguish  it;  and  if  they  used  no  efforts  whatever 
to  extinguish  it,  but  went  away  and  left  it  burning,"  the 
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company  would  be  liable.  The  court  said,  however,  on 
page  539:  "These  remarks  are  made  with  reference  to 
the  character  and  condition  of  the  train  in  question.  It 
was  a  gravel-train,  and  there  could  be  no  diflSculty,  even  if 
the  train  moved  off,  in  leaving  behind  a  portion  of  the  men 
to  look  after  the  fire.  In  the  case  of  an  ordinary  freight 
or  passenger-train,  even  if  the  employes  knew  the  locomo- 
tive had  kindled  a  fire  upon  the  track,  yet  it  might  not  be 
possible  to  stop  the  train  and  put  it  out,  or  leave  behind 
any  one  for  that  purpose.  The  safety  of  the  train  and 
passengers  would  be  a  matter  of  first  importance,  and  neg- 
ligence could  not  necessarily  be  imputed  if  the  servants 
left  the  fire  burning  without  using  any  efforts  to  extin- 
guish it" 

It  is  said  in  3  Elliott,  Railroads,  §1232,  cited  by  appel- 
lee, and  in  Galveston,  etc.,  R,  Co.  v.  Chittim,  supra,  that 
"when  a  fire  is  discovered  by  the  employes  operating  a 
train  the  duty  of  such  employes  to  the  passengers  would 
seem  to  be  superior  to  their  duty  to  stop  and  extinguish 
the  fire  and  thus  delay  the  train."  The  primary  duty  of 
a  railroad  company  is  to  the  state.  It  is  to  operate  its 
railroad  with  reasonable  speed,  at  regular  times  to  accom- 
modate passengers  and  shippers.  It  owes  this  duty  to  the 
state  and  its  obligation  to  discharge  it  is  the  consideration 
for  its  charter.  Woodward  v.  Chicago,  etc.,  R.  Co.  (1906), 
145  Fed.  577,  581,  75  C.  C.  A.  591,  596;  Mississippi 
Home  Ins.  Co.  v.  Louisville,  etc.,  R.  Co.  (1892),  70  Miss. 
119, 137, 138, 12  South.  156,  54  Am.  and  Eng.  R.  Gas.  512. 
Stopping  or  delaying  a  train  to  put  out  a  fire,  which  may 
have  been  set  by  a  locomotive  engine  of  the  company, 
might  throw  the  train  out  of  its  schedule  time  and  thus 
interfere  with  the  schedule  time  of  other  trains  and  greatly 
incommode  and  even  endanger  the  lives  of  passengers  on 
such  trains.  2  Thompson,  Negligence  (2d  ed.),  §2242; 
Mississippi  Home  Ins.  Co.  v.  Louisville,  etc.,  B.  Co., 
supra. 
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As  was  said  at  page  138  of  the  case  last  cited:  "It  is 
manifest  that  the  duty  which  these  [railroad]  companies 
owe  to  the  public,  and  which  can  only  be  discharged  by 
running  their  trains  upon  schedules  at  stated  intervals, 
could  not  be  performed  at  all  if  the  persons  in  charge  of 
trains  should  be  required  to  give  their  attention  to  fires  - 
along  the  way,  and  that  the  danger  to  life  and  property 
intrusted  to  them  would  be  greatly  increased  by  requiring 
trains  to  be  stopped  at  all  times  and  places,  in  order  that 
the  servants  of  the  company  may  engage  in  putting  out 
fires,  whether  the  same  be  negligently  or  accidently  set." 

The  rule  in  this  State  is  that  where  the  fire  is  started 
upon  the  right  of  way  of  a  railroad,  "if  the  company  neg- 
ligently suffers  the  fire  to  escape  it  is  liable  independently 
of  how  the  fire  was  started,  whether  negligently  or  others 
wise."  3  Elliott,  Railroads,  §1229.  And  see  2  Thompson, 
Negligence  (2d  ed.),  §§2232,  2242,  2243,  2247;  Pitts- 
burgh,  etc.,  B,  Co,  v.  Indiana  Horseshoe  Co.  (1900),  154 
Ind.  322,  330,  331,  and  authorities  cited. 

It  is  said  in  3  Elliott,  Railroads,  §1230,  concerning 
fires  started  off  the  right  of  way :  "Where  fires  are  started 
off  the  right  of  way  a  recovery  is  based  on  some  wrong  of 
the  company  in  failing  to  adopt  and  use  proper  machinery 
and  appliances  or  in  unskillfuUy  and  negligently  managing 
the  same.  The  gist  of  the  action  is  negligence  in  some  one 
of  the  respects  which  we  have  just  mentioned.  In  these 
cases  the  condition  of  the  right  of  way  is  immaterial  for  it 
is  in  no  way  connected  with  the  fire.  It  is  well  to  bear  in 
mind  the  different  theories  on  which  a  recovery  is  based 
dependent  upon  the  point  where  the  fire  started,  for,  as 
we  shall  hereafter  show,  different  pleadings  are  required 
and  different  proofs  must  be  made."  See  Toledo,  etc,  R. 
Co.  v.  Parks  (1904),  163  Ind.  592,  595;  Lake  Erie,  etc., 
R.  Co.  Y.  McFcM  (1905),  165  Ind.  574,  580,  581. 

It  18  evident,  under  the  authorities  cited  by  appellee, 
that  even  if  it  was  the  duty  of  appellant,  as  daimed  by 
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appellee,  to  use  ordinary  care  to  extinguish  said  fire, 
started  by  appellant,  without  negligence,  off  its  right  of 
way,  a  question  we  need  not  and  do  not  decide,  said  in- 
struction nine  complained  of  was  erroneous  because  it 
made  appellant  liable  without  regard  to  the  duty  which 
the  company  owed  to  the  public 

Other  questions  are  argued  in  the  briefs,  but,  as  they 
may  not  arise  on  another  trial,  they  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


State,  ex  rel.  Beard,  v.  Jackson,  Trustee. 

[No.  20,883.    Filed  April  26,  1907.] 

1.  Mandamus. — Nature  of  Writ — Mandamus  is  a  common-law 
action  to  compel  an  inferior  tribunal,  corporation,  board  or 
person  to  perform  a  clear,  positive,  common-law  or  statutory 
duty.    p.  386. 

2.  Schools. — Free  Transportation  for  Pupils. — ^Township  tma- 
tees  are  under  no  legal  duty  to  furnish  free  transportation  to 
school  children,  to  and  from  the  public  schools,    p.  387. 

3.  Statutes. — Specific  Description  Followed  by  GeneraL — ^Where 
a  statute  contains  specific  descriptions  followed  by  words  of 
general  import,  such  general  words  should  be  restricted  to 
things  of  like  character  to  those  specifically  enumerated, 
p.  389. 

4.  Schools.  —  Taxes. — Special  School. — Purposes. — ^The  statute 
(§5953  Bums  1901,  §4467  R.  S.  1881),  authorizing  school 
trustees  to  levy  a  special  school  tax  for  the  construction  and 
repairing  of  school  houses,  providing  furniture,  apparatus  and 
fuel,  and  for  "other  necessary  expenses,"  does  not  authorize 
such  trustees  to  pay  for  transportation  of  the  school  children 
to  and  from  the  schools,    p.  389. 

6.  Same. — Transportation  of  Pupils. — Orders  of  County  Super- 
intendents.— Validity. — ^In  the  absence  of  a  statute  authorizing 
trustees  to  provide  transportation  to  their  pupils  to  and  from 
the  schools,  a  decision  of  the  county  superintendent  that  such 
trustees  should  do  so,  is  void.    p.  390. 
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From  Vermillion  Circuit  Court;  Gould  G.  Rheuhy, 
Judge. 

Action  by  the  Stat«  of  Indiana,  on  the  relation  of  Fred 
Beard,  against  Caleb  B.  Jackson,  as  trustee  of  Helt  School 
Township.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

B.  S.  Aikman,  Lamh,  Beasley  &  Sawyer  and  Stimson  dc 
Conditj  for  appellant 

Cordey  £  Conley,  for  appellee. 

MoKTGOMEBY,  C.  J. — This  is  an  action  of  mandamus 
brought  by  the  relator  to  compel  appellee  aa  township 
trustee  to  furnish  free  transportation  for  certain  pupils  to 
and  from  a  consolidated  school  of  the  township.  An 
alternative  writ  was  issued,  a  demurrer  thereto  for  want 
of  facts  sustained,  and  final  judgment  rendered  in  favor 
of  appellee. 

It  is  alleged  that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  complaint 

The  allegations  of  the  writ  were,  in  substance,  as  fol- 
lows: That  the  relator  is  a  resident  taxpayer  and  legal 
voter  of  Helt  township,  Vermillion  county,  and  of  the 
consolidated  school  district  consisting  of  the  districts 
formerly  numbered  5,  6,  7,  11,  12,  18  and  19  in  said  town- 
ship ;  that  appellee  is  the  duly  elected,  qualified  and  acting 
trustee  of  said  township,  and  ex  officio  trustee  of  Helt 
school  township;  that  during  the  year  1903  said  districts 
5,  7,  11,  12,  18  and  19  were  legally  abandoned  and  duly 
consolidated  for  school  purposes  with  said  district  6,  and 
a  new  school  building  erected  in  district  6,  sufficient  for 
the  accommodation  of  all  children  of  school  age  resident  in 
the  consolidated  district ;  that  the  school  township  owns  seven 
suitable  wagons,  purchased  by  a  former  trustee  and  used 
for  the  purpose  of  conveying  children  to  school ;  that  said 
consolidated  school  is  maintained  by  appellee,  as  a  joint 
graded   and  high   school,   with   necessary  equipment   and 
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suflScient  teachers  for  the  accommodation  and  tuition  of  all 
the  school  children  of  said  district,  and  is  open  and  in 
operation;  that  175  children  of  school  age  live  in  said 
district  and  are  attached  to  said  consolidated  school  for 
school  purposes,  of  whom  150  live  over  one  mile,  100  over 
two  miles,  30  over  three  miles,  and  several  over  four  miles, 
from  said  school  building;  that  unless  free  transportation 
is  furnished  to  and  from  said  school,  many  of  said  children 
will  be  unable  to  attend,  and  some  will  be  transferred,  at 
the  expense  of  said  township*  to  some  other  school  corpora- 
tion; that  the  advisory  board  of  Helt  township  has  levied 
and  appropriated  funds  sufficient  to  furnish  such  free 
transportation,  which  have  beei^  collected  and  are  now  in 
the  hands  and  at  the  disposal  of  appellee  as  such  trustee, 
and  the  use  of  such  funds  by  him  for  said  purpose  has  been, 
by  said  board,  requested  and  ordained ;  that  on  October  14, 
1905,  said  school  being  in  term,  a  majority  of  the  tax- 
payers, parents  and  guardians,  resident  in  said  district, 
filed  with  appellee  their  petition  in  writing,  praying  that 
as  such  trustee  he  furnish  free  transportation  to  and  from 
said  school  for  all  said  children,  except  those  living  in  the 
original  school  district  number  six,  or  within  one  mile  of 
said  school;  that  appellee  denied  the  prayer  of  said  peti- 
tion, and  petitioners  duly  appealed  to  the  county  superin- 
tendent, who,  on  October  16,  reversed  appellee's  decision  and 
ordered  him  to  use  the  means  provided,  and  furnish  trans- 
portation, as  prayed  in  said  petition;  that  appellee  had 
due  notice  of  said  decision,  took  no  appeal  therefrom,  but 
neglects  and  refuses  to  furnish  transportation  for  any  of 
said  children,  to  relator's  damage  in  the  sum  of  $300. 

In  this  State,  "writs  of  mandate  may  be  issued  tg  any 
inferior  tribunal,  corporation,  board,  or  person,  to  compel 

the  performance  of  an  act  which  the  law  specially 
1.     enjoins,  or  a  duty  resulting  from  an  office,  trust  or 

station.^'     §1182  Burns  1901,  §1168  R.  S.  1881. 
This  statute  is  substantially  declaratory  of  the  common- 
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law  doctrine.  Mandamus  is  in  no  sense  an  equitable  pro- 
ceeding, but  is  a  common-law  remedy  to  compel  perform- 
ance of  a  legal  duty.  The  relator  must  have  a  clear  legal 
right  to  the  thing  demanded,  and  it  must  be  the  imperative 
duty  of  the  respondent  to  perform  the  act  required.  If 
either  the  right  or  the  duty  be  doubtful,  the  writ  will  not 
be  issued.  A  duty  arising  out  of  statute  must  not  be 
merely  permissive  or  discretionary,^  but  the  statute  must 
require  the  act  to  be  done,  or  it  will  not  be  enforced  by 
mandamus. 

It  is  contended  by  appellee's  counsel  that  the  complaint 
in  this  case  shows  no  legal  right  in  the  relator  to  require, 
nor  enforceable  obligation  upon  appellee  to  provide,  free 
transportation,  as  sought  to  be  compelled  in  this  proceeding. 
The  view  we  entertain  with  regard  to  the  law  upon  the 
second  of  these  propositions  leads  to  an  aflSrmance  of  the 
judgment  and  makes  it  unnecessary  to  determine  the  first. 

Our  attention  has  not  been  directed  to  a  statute  specially 

enjoining  the  duty  of  providing  free  transportation  for 

school  children  upon  township  trustees.     Xo  such 

2.  statute  existed  when  this  action  was  brought.  In 
the  act  of  1899,  requiring  compulsory  attendance 
at  school,  it  was  provided:  "If  any  child  live  more 
than  two  miles  from  the  nearest  public  school,  he  shall 
not  be  subject  to  the  provisions  of  this  act,  un- 
less free  transportation  to  and  from  school  is  provided 
for  such  child."  Acts  1899,  p.  547,  §9.  This  act 
was  superseded  by  the  statute  of  1901,  from  which  the 
provision  quoted  was  omitted.  Acts  1901,  p.  470,  §6033a 
et  seq.  Burns  1901.  The  only  reference  to  free  transporta- 
tion of  school  children  found  in  statutes  prior  to  the  act  of 
1907  (Acts  1907,  p.  444)  is  as  follows:  "It  shall  also  be 
cause  for  transfer  if  the  nearest  school  to  any  child  entitled 
to  school  privileges  shall  be  more  than  one  mile  from  the 
residence  of  such  child  and  there  be  a  school  in  an  adjoin- 
ing corporation  within  one-half  mile,  unless  free  trans- 
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portation  is  provided."  Acts  1901,  p.  448,  §5959a  Bums 
1901.  This  indefinite  allusion  in  no  way  indicates  by 
whom  or  by  what  means  such  free  transportation  may  be 
furnished,  and  comes  far  short  of  a  requirement  that  the 
same  shall  be  provided. 

The  official  duties,  relevant  to  the  question  under  con- 
sideration, specified  in  the  law  are:  "That. the  school  trus- 
tees shall  take  charge  of  the  educational  affairs  of  their 
respective  townships,  towns  and  cities.  They  shall  employ 
teachers,  establish  and  locate  conveniently  a  sufficient 
nimiber  of  schools  for  the  education  of  the  children 
therein,  and  build,  or  otherwise  provide,  suitable  houses, 
furniture,  apparatus  and  other  articles  and  educational 
appliances  necessary  for  the  thorough  organization  and 
efficient  management  of  said  schools."  Acts  1901,  p.  514, 
§5920  Burns  1901.  No  suggestion  that  free  transporta- 
tion of  children  be  provided  is  here  found,  but,  on  the  cou- 
trary,  it  is  commanded  that  a  sufficient  number  of  school- 
houses  be  provided  and  conveniently  located  for  the  educa- 
tion of  the  children.  This  statute  also  authorizes  a  town- 
ship trustee  to  establish  at  least  one  separate  graded  high 
school  in  his  township,  for  advanced  pupils,  provided  at 
least  twenty-five  common  school  graduates  of  school  age 
reside  in  the  township.  We  are  not  required  to  consider 
either  the  wisdom  or  legality  of  the  general  consolidation 
of  common  schools  shown  by  the  complaint,  but  the  incon- 
venience thus  voluntarily  occasioned  can  have  little  weight 
in  construing  general  statutes  prescribing  the  duties  of 
school  trustees  of  the  Stata  The  Constitution  requires 
that  provision  be  made  by  law  "for  a  general  and  uniform 
system  of  common  schools."  Const,  Art  8,  §1.  If  flie 
duty  to  furnish  free  transportation  to  and  from  school  is 
imposed  upon  appellee,  a  like  obligation  rests  upon  all 
other  school  trustees.  The  legal  duty  of  appellee  is  not 
affected  by  the  circumstance  that  his  predecessor,  with  the 
concurrence  of  the  advisory  board,  levied  a  tax  to  provide 
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such  tranfiportation.  The  authority  for  levying  special 
school  taxes  is  found  in  a  statute  enacted  in  1873  (Acts 
1873,  p.  68,  §5953  Bums  1901,  §4467  R.  S.  1881),  which 
reads  as  follows:  "The  trustees  of  the  several  townships, 
towns  and  cities  shall  have  the  power  to  levy  a  special  tax, 
in  their  respective  townships,  towns  or  cities,  for  the  con- 
struction, renting  or  repairing  of  schoolhouses,  for  provid- 
ing furniture,  school  apparatus  and  fuel  therefor,  and  for 
the  payment  of  other  necessary  expenses  of  the  school,  ex- 
cept tuition." 

Appellant's  counsel  contend  that  the  levying  of  this  tax 

was  warranted  under  the  clause,  "  for  the  payment  of  other 

necessary  expenses  of  the  school."     It  is  a  well- 

3.  settled  principle  that  where  words  of  a  particular 
or  specific  description  in  a  statute  are  followed  by 

general  words  which  are  not  so  specific,  the  latter  are  to  be 
construed  as  applicable  to  things  of  like  character  to  those 
designated  by  the  preceding  specific  words,  unless  there  is 
a  clear  manifestation  on  the  part  of  the  legislature  of  a 
contrary  purpose.  Laporte  Carriage  Co.  v.  Sullender 
(1905),  165  Ind.  290;  State,  ex  rel,  v.  Board,  etc.  (1904), 
162  Ind.  183;  Cleveland,  etc.,  B.  Co.  v.  Bergschicker 
(1904),  162  Ind.  108;  Nichols  v.  State  (1891),  127  Ind. 
406;  MiUer  v.  State  (1889),  121  Ind.  294. 

Applying  this  rule  of  "ejusdem  generis'^  to  the  expres- 
sion "other  necessary  expenses"  it  must  mean  other  ex- 
penses necessary  and  incident  to  providing  school- 

4.  houses,  furniture,  apparatus,  fuel  and  other  things 
of  like  general  character.    It  is  diflScult  to  conceive 

that  a  legislature,  sitting  more  than  thirty  years  ago,  con- 
templated by  this  expression  that  the  transportation  of 
pupils  would  be  a  necessary  expense  of  the  school.  If  the 
furnishing  of  such  free  transportation  under  the  law  be 
deemed  expedient,  the  legislature  should  enjoin  the  duty 
upon  the  appropriate  officers,  authorize  the  levy  of  adequate 
taxes  to  meet  the  expenses  thereof,  and  prescribe  the  con- 
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ditions  and  limitations  under  which  the  same  is  to  be  pro- 
vided. In  the  absence  of  all  such  legislation,  the  county 
superintendent  was  without  jurisdiction  over  the 
5.  subject-matter,  and  the  order  made  by  him  was 
without  force  and  void.  The  requisite  legislation 
cannot  be  supplied  by  the  courts,  school  oflScers,  or  local 
tribunals,  but  must  emanate  from  the  lawmaking  body  and 
be  general  and  uniform  in  its  application.  Honey  Creek 
School  Tp.  v.  Barnes  (1889),  119  Ind.  213;  First  Nat. 
Bank  v.  Adams  School  Tp.  (1897),  17  Ind.  App.  375; 
School  City  of  Rushville  v.  Hayes  (1904),  162  Ind.  193. 

The  statutes  cited  do  not  enjoin  upon  appellee,  as  trustee, 
the  duty  of  providing  free  transportation  of  pupils  to  and 
from  school,  and  the  demurrer  to  the  complaint  was  cor- 
rectly sustained. 

The  judgment  is  affirmed. 


CmoAGO,  Indianapolis  &  Louisville  Railway 
Company  v.  Ramsey* 

[No.  21,036.    Filed  April  30,  1907.] 

1,  Jurisdiction. — Railroads. — Killing  Stocks — ^The  circuit  court 
has  original  jurisdiction  of  an  action  against  a  railroad  com- 
pany for  killing  two  steers  of  the  value  of  $90,  though  they 
were  struck  200  feet  apart,  one  being  instantly  killed  and  the 
other  mortally  wounded,    p.  392. 

2.  Railroads.  —  Private  Farm  Crossings. — Killing  Stock. — Rail- 
road companies,  in  the  absence  of  negligence,  are  not  liable 
for  the  killing  of  animals  which  enter  upon  their  tracks  through 
gates  erected  by  farmers  at  their  private  farm  crossings, 
p.  392. 

8.  Same. — Fences. — Killing  Stock. — Entry. — A  railroad  company 
is  not  liable,  in  the  absence  of  negligence,  for  its  killing  of 
animals  which  entered  upon  its  track  where  the  same  was  not 
fenced,  where  they  afterwards  crossed  other  lands,  and  again 
entered  upon  the  track  through  a  gate  at  a  private  farm  cross- 
ing. Jeffersonville,  etc.,  R.  Co.  v.  Lyons,  72  Ind.  107,  and  Louis- 
ville, etc.,  R.  Co.  V.  Etzler,  3  Ind.  App.  562,  distinguished,    p.  395. 
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4.  Rahaoads. — Negligence, — Killing  Stock, — The  negligence  for 
which  a  railroad  company  is  liable,  under  §5322  Bums  1901, 
Acts  1885,  p.  148,  §3,  for  killing  stock,  is  that  of  the  common 
law.    p.  396. 

6.  Same. — Killing  Stock, — Negligence. — Special  Findings, — Spe- 
cial findings  showing  only  that  the  animals  killed  could  have 
been  seen  by  the  railroad  company's  engineer  for  800  feet 
and  that  he  did  see  them  when  400  feet  away  and  blew  the 
whistle  but  failed  to  stop  the  train,  do  not  ^ow  negligence, 
p.  396. 

6.  Trial. — Special  Findings, — Omissions, — ^The  omission  of  an 
alleged  fact  from  the  special  findings  is  a  finding  against  the 
party  having  the  burden  of  proof,  that  such  fact  does  not  exist. 
p.  397. 

7.  Railroads. — Killing  Stock, — Negligence. — Question  for  Jury, 
— ^Whether  a  railroad  company  is  guilty  of  negligence  in  fail- 
ing to  stop  a  train,  where  the  engineer  sees  cattle  upon  the 
track  400  feet  ahead,  is  a  question  of  fact  for  the  jury.    p.  397. 

Prom  Monroe  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  John  Ramsey  against  the  Chicago,  Indian- 
apolis &  Louisville  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred  from  Appel- 
late Court  under  subd.  3,  §1337]  Bums  1901,  Acts  1901, 
p.  565,  §10.    Reversed. 

E.  C.  Field,  H.  R.  Kurrie  and  J.  E.  Henley,  for  appel- 
lant 

John  R,  East  and  Rufus  H,  East,  for  appellee. 

Hadley,  J. — Action  by  appellee  for  the  killing  of  two 
steers.  The  complaint  is  in  two  paragraphs,  the  first 
stating  the  cause  of  action  under  the  statute,  alleging  that 
the  steers  went  upon  the  railroad  track  at  a  point  where  the 
same  might  have  been,  but  was  not,  securely  fenced.  The 
second  is  predicated  upon  the  alleged  negligence  of  appel- 
lant's servants  in  the  management  and  operation  of  its 
train.  A  demurrer  to  each  paragraph  of  the  complaint  was 
overruled,  the  case  was  put  at  issue  by  general  denial, 
there  was  a  special  finding  of  facts,  conclusions  of  law 
stated,  and  judgment  rendered  thereon  in  favor  of  appellee 
for  $90. 
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Appellant's  first  proposition  is  that'  the  trial  court  did 
not  have  jurisdiction  over  the  subject-matter  of  the  action ; 

that  aa  each  animal  was  of  the  value  of  $45,  and  as 
1.     they  were  killed  at  different  times,  there  were  two 

separate  causes  of  action,  each  of  which  was  within 
the  exclusive  jurisdiction  of  a  justice  of  the  peace;  citing 
§5513  Burns  1901,  §4026  R.  S.  1881;  Louisville,  etc.,  R. 
Co.  V.  Quade  (1885),  101  Ind.  364;  and  other  cases.  Tho 
proposition  would  be  sound  if  its  premise  were  sound.  But 
the  finding  is  that  the  steers  were  killed,  one  instantly,  the 
other  mortally  wounded,  by  being  struck  by  a  locomotive, 
running  twenty-five  or  thirty  miles  an  hour,  at  points  about 
two  hundred  feet  apart.  These  findings  show  that  while 
both  animals  were  not  struck  at  precisely  the  same  moment, 
the  time  intervening  could  not  have  amounted  to  more  than 
a  few  seconds,  and,  for  the  purpose  of  this  action,  will  be 
regarded  as  the  same  time. 

The  facts  specially  found,  applicable  to  the  first  para- 
graph of  the  complaint,  may  be  summarized  as  follows: 
Appellant  was  the  owner  of  thirteen  steers,  kept  in  an 
enclosed  pasture,  surrounded  by  a  fence,  in  good  repair 
and  sufficient  to  turn  stock.  On  May  1,  1904,  they  escaped 
from  said  pasture  without  plaintiff's  fault  or  knowledge, 
and  he  did  not  know  that  they  had  escaped  until  he  was 
informed  on  the  morning  of  May  2  that  two  of  them  had 
been  killed  by  defendant  company.  After  the  steers  left 
plaintiff's  pasture  they  entered  upon  defendant's  right  of 
way  at  a  point  near  said  pasture  where  the  defendant  had 
failed  to  construct  and  maintain  a  fence,  and  where  it  could 
and  should  have  been  fenced.  From  the  place  of  entry  the 
cattle  passed  along,  the  line  of  the  railroad  to  Clear  creek, 
where  they  passed  under  a  bridge  constructed  by  defendant 
over  said  creek,  from  the  east  to  the  west  side  of  the  rail- 
road, and  continued  their  course  west  over  the  lands  of 
others,  until  they  arrived  at  and  entered  upon  the  lands  of 
one  Ketcham,  whose  land  lay  on  both  sides  of  the  railroad. 
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Gates  in  the  right  of  way  fence  had  been  theretofore 
erected  and  a  private  farm  crossing  constructed  across 
the  right  of  way  and  track  of  the  railroad  for  the  use  and 
convenience  of  Ketcham,  and  upon  his  request  When  the 
cattle  went  upon  the  land  of  Ketcham  the  west  gate  of  said 
farm  crossing  was  open,  and  they  passed  through  said  open 
gate  onto  the  defendant's  railroad,  and  then  and  there  the 
two  animals  were  killed,  by  being  struck  while  on  the  track, 
at  places  about  two  hundred  feet  apart,  by  a  locomotive 
drawing  a  train  and  running  up  grade  at  the  rate  of  twenty- 
five  or  thirty  miles  an  hour.  The  animals  killed  were 
worth  $90. 

In  1863  (§5312  et  seq.  Bums  1901,  §4025  et  seq.  R.  S. 
1881)   the  legislature  passed  an  act  imposing  upon  rail- 
road  companies   liability   for   stock   killed    at   all 
2.     places  where  their  roads  were  not  securely  fenced, 
making  no  exceptions  or  provisions  for  private  farm 
crossings.    A  line  of  decisions  followed  the  passage  of  this 
act,  construing  its  provisions  to  the  effect  that  if  a  railroad 
company  constructed,  or  permitted  the  landowner  to  con- 
struct, a  private  crossing  for  his  accommodation,  such  land- 
owner thereby  waived  the  benefit  of  the  statute  as  to  all 
animals  of  his  own  that  passed  to  the  railroad  through  such 
private  gate,  but  as  to  all  other  persons  the  obligation  of  the 
company  securely  to  fence  its  right  of  way  existed  at  pri- 
vate crossings  the  same  as  elsewhere,  and  the  company  was 
liable  for  injury  to  animals  of  others  entering  upon  the 
railroad  at  such  crossings.     Wabash  R.  Co.  v.  Williamson 
(1885),  104  Ind.  154,  and  cases  cited.    This  remained  the 
law  until  1885,  when  an  act  was  passed  providing  that 
persons  owning  land  on  both  sides  of  the  railroad  should 
have  the  right  to  construct  and  maintain  private  wagon 
ways    across    the   railroad.     And    when    such    railroad    is 
fenced  such  landowner  shall  erect  and  maintain  substantial 
gates  in  the  linos  of  such  fence,  and  keep  the  same  securely 
locked.     It  is  further  provided:    "If  animals  are  killed  or 
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injured  on  the  track  of  such  railroad  by  the  cars  or  locomo- 
tives thereof,  the  company  owning  or  operating  such  rail- 
road shall  not  be  liable  to  pay  damages  therefor  if  such 
animal  entered  upon  the  track  of  such  railroad  through 
such  gates,  unless  it  shall  be  proved  that  such  killing  or 
injury  was  caused  by  the  negligence  of  the  servants  of  the 
company  owning  or  operating  such  railroad."  §§5321, 
5322  Bums  1901,  Acts  1885,  p.  148,  §§2,  3. 

The  act  of  1885,  and  all  previous  legislation,  and  the 
decisions  of  the  court  construing  the  same,  were  reviewed 
in  the  case  of  Hunt  v.  LaJce  Shore,  etc,  B.  Co.  (1887), 
112  Ind.  69,  and  the  conclusion  there  reached  that,  by  the 
latter  act,  the  manifest  intention  was  to  give  the  farmer, 
who  prior  thereto  had  no  such  power,  the  right  to  force  a 
wagon  way  across  a  railroad  that  traversed  his  land,  and 
to  relieve  railroad  companies  from  all  liability  for  injuring 
or  killing  animals  that  got  upon  the  track  by  passing 
through  one  of  such  gates.  In  other  words,  under  the  act 
of  1885  a  railroad  company  is  not  liable,  in  the  absence  of 
negligence,  for  the  injury  or  killing  of  animals  that  enter 
upon  its  tracks  by  a  gate  of  a  private  farm  crossing.  We 
are  still  satisfied  with  the  ruling,  and  this  decision  must 
dispose  of  the  present  case  if  it  is  found  that  the  cattle  in 
question  went  upon  the  railroad  track  through  such  gate. 

It  will  be  recalled  that  the  cattle  broke  out  of  their 
pasture,  and  reached  the  railroad  at  a  place  where  it 
might  have  been,  but  was  not,  fenced.  The  plaintiff 
himself  testified  that  the  unfenced  road  the  cattle  en- 
tered upon  was  a  stone-quarry  switch  and  not  a  part  of 
the  main  road.  The  special  finding  further  states  that  the 
cattle  went  along  the  road  till  they  came  to  Clear  creek, 
then  down  into  the  creek,  passing  under  the  bridge 
from  the  east  to  the  west  side  of  the  right  of  way  of  the 
main  track,  and  thence,  continuing  west  some  distance, 
over  the  lands  of  others,  reached  and  entered  upon  the  lands 
of   Ketcham,    and   thence   passed   to   the   railroad   t^ack 
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through  an  open  gate  to  a  private  crossing  constructed  for 
the  convenience  and  accommodation  of  Ketcham  and  upon 
his  request. 

Relying  on  a  long  line  of  cases  which  hold  that  the  test 
of  liability  for  animals  killed  is  the  point  of  entry  upon 

the  railroad,  and  not  the  place  where  killed,  appel- 
3.     lee    earnestly    contends    that    the    special    findings 

show  that  the  animals  sued  for  entered  upon  the 
railroad  at  a  place  where  the  company  was  bound  to  fence, 
and  not  through  the  gate  of  a  private  crossing.  We  cannot 
accept  this  view  as  a  correct  rendering  of  the  facts.  The 
first  entry  upon  the  railway  ended  when  the  cattle  passed 
under  the  bridge  and  off  the  railroad  right  of  way  to  the 
west.  They  traveled  over  the  lands  of  others,  and  reached 
and  entered  upon  the  farm  of  Ketcham,  and  while  on  the 
latter^s  farm  went  through  an  open  gate  of  his  private  farm 
crossing  onto  the  railroad,  and  were  then  and  there  killed. 
How  long  they  wandered,  or  how  far  from  the  bridge  was 
the  point  of  second  entry,  is  not  stated.  It  is,  however, 
very  clear  that  they  were  uninjured  when  they  left  the 
railroad  of  their  own  accord  at  the  bridge,  and  that  they 
would  not  have  been  injured  at  all  by  defendant's  cars  if 
they  had  not  reentered  upon  the  railroad.  Having  aban- 
doned the  railroad  at  the  bridge,  we  are  unable  to  see  any 
causal  or  proper  connection  between  the  first  and  second 
entry.  For  aught  that  appears,  the  second  entry  might 
have  been  miles  distant  from  the  first,  and  might  have  oc- 
curred hours  after  the  first,  and  we  feel  compelled  to  regard 
them  as  separate  and  distinct  entries.  The  cases  of  Jeffer- 
sonville,  etc.,  B.  Co.  v.  Lyon  (1880),  72  Ind.  107,  and 
Louisville,  etc.,  B.  Co.  v.  Etzler  (1892),  3  Ind.  App.  662, 
relied  upon  by  appellee  as  supporting  his  claim  that  the 
two  constitute  but  a  single  entry,  cannot  be  accepted  as 
authorities  on  that  point.  In  each  of  these  cases  the  ani- 
mals injured  passed  onto  the  railroad  at  a  place  where  the 
company  was  bound  to  fence,  and  while  there  were  f right- 
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ened  and  driven  by  a  train  along  the  track  to  a  part  of  the 
railroad  that  was  properly  enclosed,  and  there  killed.  It 
seems  clear  that  the  entry  that  resulted  in  the  killing  of 
the  animals  was  through  the  gate  of  a  private  farm  crossing, 
and  that  the  case  must  be  governed  by  the  rule  declared  in 
Hunt  V.  Lake  Shore,  etc,  R.  Co.,  supra,  and  Pennsylvania 
Co.  V.  Spauldtng  (1887),  112  Ind.  47. 

With  respect  to  the  second  paragraph  of  complaint  that 
counts  on  negligence  of  appellant's  servants  in  managing 
the  train,  the  facts  disclosed  by  the  special  findings  are,  in 
substance,  as  follows :  The  defendant's  track  is  practically 
straight  for  a  distance  of  800  feot  south  of  the  point  where 
the  first  steer  was  struck,  from  which  point  the  engineer  in 
charge  of  the  train  might  have  seen  the  cattle  on  the  right 
of  way  if  he  had  looked.  Said  engineer  did  see  the 
cattle  when  400  feet  south  of  where  the  first  one  was  struck, 
and  blew  the  engine  whistle,  and  gave  the  usual  signal  for 
animals  on  the  track,  but  failed  to  stop  or  check  the  train, 
until  both  animals  were  struck.  The  steers  escaped  from 
their  pasture  and  were  killed  as  aforesaid  without  any 
fault  on  the  part  of  the  plaintiff. 

In  §5322,  supra,  exempting  railroad  companies   from 

liability,  where  stock  enters  at  a  private  crossing,  there  is 

this  exception,  "unless  it  shall  be  proven  that  such 

4.  killing  or  injury  was  caused  by  the  negligence  of 
the  servants   of  the   company."     There  being  no 

definition  of  what  shall  constitute  the  negligence  referred 
to  by  the  statute,  it  must  be  determined  by  the  rules  of  the 
common  law. 

The  charge  in  the  complaint  is  that  the  employes  knew 

that  the  cattle  were  on  the  track,  and  would  be  injured  by 

the  onward  movement  of  the  train,  and,  with  this 

5.  knowledge,  they  went  ahead,   instead  of  bringing 
the  train  to  a  stop,  as  they  might  have  done.     The 

finding  is  that  the  engineer  might  have  seen  the  cattle  on 
the  right  of  way  for  a  distance  of  800  feet  if  he  had  looked. 
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and  did  see  them  for  a  distance  of  400  feet,  and  blew  the 
whistle,  but  failed  to  stop  his  train  until  after  the  animals 
were  killed. 

It  is  not  shown  that  the  cattle  were  on  the  track  when 
the  engineer  could  have  seen  them.  For  aught  that  is 
found  they  might  have  been  at  the  bottom  of  a  high  em- 
bankment, and  might  not  reasonably  have  been  expected  to 
run -upon  the  track  in  front  of  the  train.  Besides,  there  is 
no  finding  that  the  engineer  did  not  try  to  stop  the  train, 
or  that  he  could  have  stopped  it  if  he  had  tried. 

It  rested  upon  the  plaintiff  to  prove  the  negligence.     It 

is  a  familiar  rule  of  practice  that,  if  a  finding  is  silent 

upon  a  material  fact,  as  to  that  fact  it  will  be  pre- 

6.  sumed    against   the   party   having   the   burden   of 
proof.     Dennis  v.  Louisville,  etc.,  R,  Co,  (1888), 

116  Ind.  42,  1  L.  R.  A.  448. 

The  railroad  company  owed  the  plaintiff  no  duty  to  be 

on  the  lookout  for  his  cattle.     They  were  wrongfully  and 

unexpectedly  on  the  right  of  way,  while  the  com- 

7.  pany  was  running  its  train  at  a  speed  and  place 
where  it  had  a  right  to  run  it  unobstructed  by  the 

presence  of  the  cattle.  If  the  employe  in  charge  of  the 
locomotive  actually  saw  the  steers  on  the  track,  and  could 
have  stopped  the  train  with  reasonable  effort  and  safety, 
and  avoided  the  injury,  whether  his  failure  to  do  so,  under 
the  circumstances,  constituted  negligence,  was  a  question 
of  fact  But  it  is  plain  that  we  cannot  say,  as  a  matter  of 
law,  that  his  failure  to  see,  or  heed  if  he  did  see,  the  cattle 
on  the  right  of  way,  800  feet  distant,  was  negligence. 
Neither  can  we  say,  as  a  matter  of  law,  that  he  could  have 
stopped  the  train,  moving,  as  it  was,  twenty-five  or  thirty 
miles  an  hour,  within  a  space  of  400  feet,  and  avoided  the 
injury.    Dennis  v.  Louisville,  etc,  R,  Co.,  supra. 

Upon  the  facts  found  it  does  not  appear  that  there  was 
any  duty  resting  upon  the  engineer  to  bring  his  train  to  a 
stop,  and,  by  conceding  to  him  the  presumption  of  due  care, 
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it  must  be  held  that  the  second  paragraph  of  the  complaint 
was  not  made  out 

For  error  of  the  court  in  stating  its  conclusions  of  law 
on  the  special  findings  in  favor  of  the  plaintiff,  the  judg- 
ment is  reversed,  with  instructions  to  the  Monroe  Circuit 
Court  to  state  the  conclusions  of  law  in  favor  of  the  de- 
fendant, and  render  judgment  accordingly. 
,  Judgment  reversed. 
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Chicago,  Indianapolis  &  Louistillb  Bailwat 
Company  v.  Pritchard,  Administrator. 

[No.  20,945.    Filed  December  21,  1906.    Rehearing  denied  Biay 
May  1,  1907.] 

1.  Contracts. — Breach. — Recovery  by  Third  Party. — RaUroads. 
— Fumiehing  Cars. — A  servant  engaged  in  loading  his  master's 
car,  furnished,  under  contract,  by  a  raihroad  company,  cannot 
maintain  an  action  on  such  contract  for  the  failure  of  sach 
company  to  furnish  a  proper  car.    p.  403. 

2.  Raiikoads.  —  Torts. — Furnishing  Unsafe  Cars. — Liability  to 
Third  Parties. — Inspection. — Railroad  companies  may  be  liable 
in  tort  to  the  servants  of  those  to  whom  they  furnish  cars, 
where  the  cars  furnished  are  unsafe,  the  primary  duty  of  in* 
spection,  however,  being  on  the  person  in  possession.  Heaven  ▼• 
Pender,  11  Q.  B.  D.  506,  approved,    p.  403. 

3.  Negligence. — Lessors'  Liability  to  Lessees!*  Servants. — ^While 
the  lessee  must,  in  general,  respond  in  damages  to  his  servant 
for  injuries  caused  by  defective  ways  and  works,  still  the  lessor 
may  be  liable  if  he  has  furnished  ways  or  machinery  so  immi- 
nently defective  that  an  ordinarily  prudent  man,  duly  mindful 
of  his  duty,  should  know  that  such  ways  or  machinery  so  fur- 
nished would  possibly  not  be  inspected  by  the  lessee  or  his 
servants  and  would  probably  result  in  injury  to  such  servant. 
Daugherty  v.  Herzog,  145  Ind.  255,  distinguished,    p.  407. 

4.  RAiiitOADS. — Negligence—Defective  Cars. — Proximate  Cause. 
— The  fact  that  a  defective  car  was  in  the  line  of  causation  of 
an  injury,  or  that  without  the  railroad  company's  negligence 
the  injury  would  not  have  happened,  does  not  conclusivdy 
make  either  such  car  or  such  negligence  the  proximate  cause 
of  such  injury,    p.  408. 
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5.  Negligence.  —  Intervening  Agent.  —  Proximate  Cause. — The 
fact  that  a  human  agency,  though  in  a  degree  negligent,  in- 
tervenes, does  not  make  the  efficient  cause  of  an  injury  a  re- 
mote cause,    p.  408. 

6.  Railroads. — Furnishing  Defective  Cars. — Injuries  to  Third 
Party. — Proximate  Cause. — A  railroad  company,  furnishing  to 
a  shipper  a  car  with  an  insecure  pocket,  to  be  loaded  with 
poles,  is  liable  to  such  shipper's  servant,  where,  without  knowl- 
edge thereof,  he  assists  in  loading  such  poles  and  is  injured 
by  the  falling  of  such  poles  by  reason  of  such  defect,    p.  408. 

7.  Same. — Duty  to  Furnish  Proper  Cars. — Infection. — Railroad 
companies  are  required  to  furnish  shippers  proper  cars;  and 
shippers  have  the  right  to  rely  upon  the  safety  of  the  cars  so 
furnished  unless  they  are  obviously  defective,    p.  409. 

8.  Same. — Shipping  Defective  Cars. — Liability  to  Servants  of 
Other  Roads. — A  railroad  company  turning  over  one  of  its 
defective  cars  to  another  company  for  transportation  may  be 
liable  to  the  servants  of  the  transporting  company  regardless 
of  the  negligence  of  such  company  in  failing  to  inspect  on  re- 
ceipt thereof,    p.  410. 

9.  Negligence. — Proximate  Cause. — Question  for  Jury. — What 
is  the  proximate  cause  of  an  injury,  where  the  facts  are  such 
that  ordinary  men  might  differ  thereon,  is  a  question  for  the 
jury.    p.  410. 

10.  Trial.  —  Instructions.  —  Negligence. — Proximate  Cause. — ^In 
determining  the  proximate  cause  of  an  injury,  jurors,  after 
being  instructed  as  to  the  principles  of  law  applicable  to  the 
case,  should  be  instructed  to  use  their  judgment  as  practical 
men  to  ascertain  whether  defendant's  delinquency,  uninter- 
rupted by  any  other  efficient  cause,  ought  justly  to  be  consid- 
ered as  the  controlling  cause  of  the  wrong,    p.  410. 

11.  Railroads. — Svntches. — Keeping  Safe. — Shippers*  Servants. 
— Railroad  companies  owe  to  the  servants  of  shippers  the  duty 
of  keeping  their  loading  places  in  a  reasonably  safe  condition, 
p.  411. 

12.  Trial. — Instructions. — Too  Exclusive. — An  instruction  which 
excludes  plaintiff's  right  of  recovery  except  upon  one  theory  is 
bad,  where  he  may  be  legally  entitled  to  recover  upon  other 
theories,     p.  411. 

13.  Evidence. — Inferences. — Servant's  Right  to  he  Where  Killed. 
— Railroads. — Jury. — Where  a  shipper's  servant  was  pinioned 
to  the  main  ticack  of  a  railroad  by  the  falling  of  poles  from  the 
west  side  of  a  freight-car  which  he  was  helping  to  load  from 
the  east  side^  and  was  subsequently  killed  there  by  a  passenger- 
train,  the  jury  may  properly  infer  that  such  servant  was  on 
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such  side  of  the  car  rightfully  in  the  discharge  of  his  duty, 
p.  411. 

14.  Evidence. — Presumptiona  of  Fact — Keeping  within  Legal 
Rights. — Persons  are  presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  act  within  their  legal  rights,    p.  412. 

15.  Same. — Presumptions  of  Fact — Duty  of  Courts  and  Juries, 
— Courts,  in  the  absence  of  evidence  to  the  contrary,  should 
proceed  slowly  in  setting  aside  presumptions  of  fact  made  by 
a  jury.    p.  413. 

16.  Mastes  and  Servant.— Scopo  of  Employment.'-Emergen' 
cies. — Courts  will  not  presume  that  a  servant  killed  by  a  rail- 
road company  while  pinioned  on  the  track  by  poles  which  fell 
from  a  car  which  he  was  helping  to  load  on  the  sidetrack,  was 
acting  outside  of  the  scope  of  his  employment  in  being  on  the 
opposite  side  of  the  car  from  the  place  of  loading,    p.  413. 

17.  Negligence.  —  Contributory.  —  Last  Clear  Chance. — Knowl- 
edge.— Question  for  Jury. — A  railroad  company  may  be  liable 
for  killing  a  man  fastened  on  its  track,  where  persons  signaled 
the  engineer  to  stop  his  train,  though  such  engineer  did  not 
know  what  the  danger  ahead  was,  such  question  being  for  the 
jury.    p.  414. 

18.  Railboads. — Anticipation  of  Dangers. — Question  for  Jury. — 
Whether  the  employes  of  a  railroad  company  should  anticipate 
danger  ahead  on  its  track,  is,  under  all  of  the  circumstances, 
ordinarily  a  question  for  the  jury.    p.  416. 

19.  Trial. — General  Verdict. — Legal  Effect. — ^A  general  verdict^ 
on  a  complaint  in  two  paragraphs,  is  a  finding  for  the  suc- 
cessful party  on  both  paragraphs,    p.  417. 

20.  New  Trial. — Contrary  to  Law. — Evidence. — Interrogatories. 
— A  motion  for  a  new  trial  because  the  verdict  was  contrary 
to  law  questions  the  sufficiency  of  the  evidence  to  support  the 
verdict;  and  the  answers  to  the  interrogatories  to  the  jury 
cannot  be  looked  to  as  an  aid  in  determining  such  question, 
p.  417. 

21.  Railroads. — Anticipating  Dangers. — Trespassers. — Last  Clear 
Chance. — Where  a  man,  Uiough  technically  a  trespasser,  was 
pinioned  on  a  railroad  track,  a  railroad  company,  when  ap- 
prised beforehand  of  some  danger  ahead  on  the  track,  may  be 
liable  for  the  injuries  caused  by  its  failure  to  stop.    p.  417. 

22.  Trial. — Instructions. — Refusal  to  Give. — The  court  does  not 
err  where  it  refuses  to  give  requested  instructions  which  are 
incorrect  statements  of  the  law,  as  applicable  to  the  evidence 
in  the  case.     p.  418. 

23.  Appeal. — What  Points  Decided. — The  Suprem^e  Court  will 
decide  only  the  points  presented  in  the  briefs,    p.  419. 
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From  Clay  Circuit  Court;  Presley  0.  Colliver,  Judge. 

Action  by  Walter  K.  Pritchard,  as  administrator  of  the 
estate  of  Walter  McAvoy,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiflF  for  $1,000,  defendant 
appeals.  Transferred  from  Appellate  Court  (39  Ind. 
App.  701)  under  §1337o  Bums  1901,  Acts  1901,  p.  565, 
§15.    Affirmed. 

E.  C.  Field,  H.  R.  Kurrie  and  0.  A.  Knight,  for  appel- 
lant. 

S,  A.  Hays,  Coffey  &  McGregor,  C,  E.  Akers  and  B.  F. 
Watson,  for  appellee. 

GiLLETT,  J. — ^Action  for  the  negligent  killing  of  appel- 
lee's decedent.  There  was  a  verdict  and  judgment  for 
appellee.  The  testimony  showed  the  following  facts :'  One 
Bridges  was  engaged  in  the  shipment,  over  appellant's 
railroad,  from  the  town  of  Cloverdale,  of  elm  poles  of 
various  sizes.  Pursuant  to  his  request,  appellant  placed  a 
flat-car  on  its  siding,  just  east  of  its  main  track,  in  said 
town,  for  use  in  making  one  of  said  shipments.  Decedent 
was  a  teamster  in  the  employ  of  Bridges,  being  hired  by 
the  day,  and  a  short  time  before  the  accident  he  drove  up 
to  the  east  side  of  the  car  with  a  load  of  poles,  and,  as  it 
was  his  duty  to  do,  began  helping  the  other  men  in  the 
work  of  loading.  There  were  stakes  on  the  west  side  of 
the  car  to  keep  the  poles  from  rolling  oflF.  When  the  car 
was  about  one-half  or  two-thirds  loaded,  some  one  cried: 
"Flag  the  train  down  there"  or  "Stop  the  train."  A  pas- 
senger-train from  the  south  was  due,  and  about  that  time 
whistled  for  the  town.  When  the  alarm  was  given.  Bridges 
and  one  Akin  ran  down  the  track  to  signal  the  engineer, 
while  the  other  men  started  toward  the  track  to  see  what 
was  the  matter.  Decedent  and  one  of  his  associates  went 
around  the  north  end  of  the  car,  and,  after  passing  it,  the 
former  took  but  a  step  to  the  south,  and,  while  looking  in 
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that  direction,  the  poles  on  the  north  end  of  the  car  rolled 
over  on  him,  owing  to  the  fact  that  some  of  the  pockets 
which  held  the  stakes  gave  way.  The  poles  which  fell  on 
decedent  did  not  kill  him,  but  they  threw  him  over  on  the 
main  track,  and  he  was  unable  to  extricate  himself,  al- 
though aided  by  his  companion.  A  short  time  afterwards 
the  train  came  crashing  into  the  poles,  instantly  killing 
decedent  Someone,  it  afterwards  turned  out,  had  observed 
tlmt  a  part  of  the  load  was  leaning  towards  the  main  track, 
and  this  gave  rise  to  the  alarm.  The  giving  of  it  caused 
much  excitement  among  the  men.  Bridges  ran  some  sev- 
enty-five feet  dovTn  the  track,  but  Akin,  passing  him,  suc- 
ceeded in  reaching  a  point  some  forty  or  fifty  feet  beyond. 
As  the  two  proceeded  they  waved  their  hats  to  signal  the  en- 
gineer. The  engineer  answered  these  signals  by  two  short 
blasts  of  the  whistle.  Bridges  testified  that  he  could  see 
the  train  when  it  was  from  one  thousand  five  hundred  te 
two  thousand  feet  away  from  him,  and  that  the  engineer 
gave  the  answering  signal  after  the  train  had  run  between 
six  hundred  and  eight  hundred  feet.  There  is  some  con- 
fusion in  the  testimony  as  to  distances,  and  as  to  where  the 
train  was  when  the  engineer  answered  the  warnings.  To  a 
considerable  extent  the  matter  is  illustrated  by  photographs, 
in  which  is  shown  the  situation  of  objects  to  which  the  wit- 
nesses made  reference.  According  to  the  testimony,  there 
was  no  apparent  eflFort  to  check  the  speed.  It  was  up  grade 
for  three-quarters  of  a  mile  in  approaching  Cloverdale 
from  the  south,  and  there  was  a  considerable  curve  in  the 
track  immediately  south  of  said  town.  The  locomotive 
was  working  steam  as  it  passed  the  men  who  had  signaled 
it.  The  train  was  composed  of  three  coaches  and  a  bag- 
gage-car. The  poles  had  been  down  for  some  moments 
^hen  the  engineer  gave  the  answering  signal.  An  examina- 
tion of  the  flat-car,  which  was  subsequently  made,  disclosed 
that  the  pockets  gave  way  because  of  the  absence  of  nuts  on 
some  of  the  bolts  which  were  used  to  hold  the  pockets  in 
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place.  Bridges  had  not  examined  the  car,  and  the  defects 
could  have  been  perceived  only  by  looking  from  behind  the 
heavy  timber  through  which  the  bolts  passed. 

Xo  objection  is  urged  to  the  complaint.  The  first  para- 
graph seems  to  be  predicated,  at  least  principally,  on  negli- 
gence in  the  furnishing  of  a  defective  car,  while  the  re- 
maining paragraph  charges  negligence  in  the  failure  of  the 
engineer  to  stop  the  train  after  he  was  signaled. 

The  principal  contention  of  counsel  for  appellant  is  that 
there  was  no  evidence  to  support  the  verdict  and  that  the 
court  erred  in  refusing  certain  instructions  tendered  by 
appellant,  to  the  effect  that  there  was  no  liability  on  ac- 
count of  the  furnishing  of  a  defective  car,  as  there  was  no 
contract  relation  between  appellant  and  decedent.  In  view 
of  the  refusal  of  said  instructions,  it  is  necessary  to  deter- 
mine the  validity  of  the  theory  of  defense  relative  to  the 
defective  car. 

It  is,  of  course,  clear  that  in  such  a  case  as  this  there  can 

be  no  recovery  upon  the  contract,  as  decedent  was  not  in 

privity  therewith,  and,  as  respects  the  common-law 

1.  duty  to  exercise  care,  which  may  grow  out  of  con- 
tractual  undertakings,    as   well    as    other   circum- 
stances (Flint  &  Walling  Mfg.  Co.  v.  Beckett  [1906],  167 
Ind.  491),  it  is  also  evident  that  in  the  sale  or  letting  of 

property  to  others,  some  limitation  must  be  put 

2.  upon  the  obligation  of  the  vender  or  hirer  to  respond 
to  third  persons  in  tort,  since  the  duty  of  inspection 

rests,  at  least  primarily,  upon  the  person  who  possesses  or 
controls  the  property,  and,  if  some  limitation  were  not  put 
on  the  responsibility  of  the  vender  or  lessor,  the  extent  of 
liability,'  as  was  pointed  out  in  Winterbottom  v.  Wright 
(1842),  10  M.  &  W.  109,  might  be  carried  to  an  absurd 
length.  There  may,  however,  in  some  circumstances,  be  a 
liability  to  third  persons  growing  out  of  the  furnishing  of 
dangerous  property,  and  it  is  our  task  to  ascertain  whether, 
in  view  of  the  facts  relative  to  the  furnishing  of  the  car, 
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the  assumption  of  said  instructions  was  justifiable,  that  the 
act  of  appellant  in  that  particular  did  not  constitute  a  tort 
as  against  decedent. 

No  consideration  of  the  authorities  relative  to  this  sub- 
ject would  be  at  all  adequate  which  did  not  hark  back  to 
Heaven  v.  Pender  (1883),  11  Q.  B.  D.  503.  In  that  case 
a  dock  owner  furnished,  upon  a  consideration,  a  tackle  for 
the  painting  of  a  ship,  which  was  moored  at  its  own  docL 
The  plaintiff,  who  was  a  workman  in  the  employ  of  the 
person  who  had  contracted  with  the  ship  owner  to  paint 
the  ship,  was  injured  by  reason  of  the  fact  that  one  of  the 
ropes  of  the  tackle  was  defective.  The  majority  of  the 
court  were  of  the  opinion  that  the  dock  owner  was  liable, 
on  the  ground  that  the  plaintiff  was  injured  in  a  work  in 
which  the  defendant  was  interested,  since  it  received  com- 
pensation for  permitting  the  work  to  be  done  at  its  dock 
and  for  furnishing  the  tackle,  and  that  therefore  the  plain- 
tiff should  be  considered  as  on  the  premises  by  invitation. 
Brett,  M.  R.  (afterwards  Lord  Esher),  was  of  opinion  that 
the  case  was  one  in  which  a  duty  should  be  implied  by  law, 
independently  of  contract  He  declared  that  "whenever 
one  person  supplies  goods,  or  machinery,  or  the  like,  for  the 
purpose  of  their  being  used  by  another  person  under  such 
circumstances  that  every  one  of  ordinary  sense  would,  if 
he  thought,  recognize  at  once  that  unless  he  used  ordinary 
care  and  skill  with  regard  to  the  condition  of  the  thing 
supplied  or  the  mode  of  supplying  it,  there  would  be 
danger  of  injury  to  the  person  or  property  of  him  for  whose 
use  the  thing  is  supplied,  and  who  is  to  use  it,  a  duty  arises 
to  use  ordinary  care  and  skill  as  to  the  condition  or  manner 
of  supplying  such  thing.  And  for  a  neglect  of  such  ordi- 
nary care  or  skill  whereby  injury  happens  a  legal  liability 
arises  to  be  enforced  by  an  action  for  negligence.  This 
includes  the  case  of  goods,  etc.,  supplied  to  be  used  imme- 
diately by  a  particular  person  or  persons  or  one  of  a  class 
of  persons,  where  it  would  be  obvious  to  the  person  sup- 
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plying,  if  he  thought  that  the  goods  were  in  all  probability 
to  be  used  at  once  by  such  persons  before  a  reasonable  op- 
portunity for  discovering  any  defect  which  might  exist, 
and  where  the  thing  supplied  would  be  of  such  a  nature 
that  a  neglect  of  ordinary  care  or  skill  as  to  its  condition 
or  the  manner  of  supplying  it  would  probably  cause  danger 
to  the  person  or  property  of  the  person  for  whose  use  it  was 
supplied,  and  who  was  about  to  use  it." 

In  Elliott  V.  Hall  (1885),  15  Q.  B.  D.  315,  it  was  held 
that  a  colliery  owner,  who  shipped  coal  by  rail,  in  a  car 
leased  by  him,  to  a  firm,  was  liable  to  a  servant  of  the 
latter  who  was  injured  while  unloading  the  car,  owing  to 
the  existence  of  a  worn  pin,  which  constituted  the  fastening 
of  a  trap  in  the  bottom  of  the  car.  Grove,  J.,  said :  "It 
was  clearly  part  of  the  contract  for  the  sale  of  the  coal  to 
the  plaintiffs  employers  that  it  should  be  conveyed  in  a 
truck  to  the  buyers,  and  it  must  necessarily  have  been  con- 
templated that,  when  it  arrived  at  its  destination,  the  truck 
would  be  imloadcd  by  the  buyers^  servants.  I  think  it  is 
plain  that  under  these  circumstances  a  duty  arose  on  the 
part  of  the  defendant  towards  the  plaintiff.  If  vendors  of 
goods  forward  them  to  the  purchasers,  and  for  that  pur- 
pose supply  a  truck  or  other  means  of  conveyance  for  the 
carriage  of  the  goods,  and  the  goods  are  necessarily  to  be 
unloaded  from  such  means  of  conveyance  by  the  pur- 
chasers' servants,  it  seems  to  me  perfectly  clear  that  there 
is  a  duty  on  the  part  of  the  vendors  towards  those  persons 
who  necessarily  will  have  to  unload  or  otherwise  deal  with 
the  goods  to  see  that  the  truck  or  other  means  of  conveyance 
is  in  good  condition  and  repair  so  as  not  to  be  dangerous 
to  such  persons." 

In  Caledonian  R.  Co.  v.  Mulholland  [1898],  A.  C.  216, 
Lord  Shand  significantly  observed  that  the  case  before  the 
court  did  not  involve  a  trap,  or  an  invitation  to  use  a  trap, 
or  a  noxious  instrument 
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•  In  Coughtry  v.  Olohe  Woolen  Co.  (1874),  56  N.  Y.  124, 
16  Am.  Rep.  387,  a  mill  owner  was  held  liable  for  the 
negligent  killing  of  a  workman  in  the  employ  of  another, 
owing  to  the  fall  of  a  scaffold,  it  appearing  that  the  scaf- 
fold was  erected  by  the  defendant  for  the  use  of  the  work- 
men who  were  engaged  under  such  contractor  in  perform- 
ing work  for  the  defendant  on  its  premises.  The  court,  in 
distinguishing  certain  earlier  cases,  said:  "This  case  is 
entirely  different  At  the  time  of  the  injury  the  scaffold 
belonged  to  the  defendant,  had  been  erected  by  it,  was  in 
its  possession,  and  was  being  used  on  its  premises,  with  its 
permission,  for  the  very  purpose  for  which  it  had  been  fur- 
nished, and  by  the  persons  for  whose  use  it  had  been  pro- 
vided." In  the  subsequent  case  of  Devlin  v.  Smith  (1882), 
89  N,  Y.  470^  42  Am.  Rep.  311,  a  scaffold  builder,  who 
had  erected  a  scaffold  for  the  use  of  a  contractor  in  painting 
the  interior  of  a  dome,  was  held  liable  for  the  death  of  a 
servant  of  the  latter,  caused  by  a  defect  in  the  scaffold. 
Importance  was  attached  in  this  case  to  the  fact  that  the 
defect  was  not  obvious,  and  the  court  expressed  itself  as  of 
the  opinion,  in  view  of  the  fact  that  the  defendant  had 
undertaken  to  erect  a  first-class  scaffold,  that  the  contractor, 
who  was  not  an  expert,  was  justified  in  relying  upon  the 
judgment  of  the  defendant,  without  making  an  examina- 
tion. In  the  course  of  the  opinion  the  court,  in  referring 
to  the  relation  which  the  act  of  the  defendant  bore  to. the 
injury,  said :  "A  stronger  case,  where  misfortune  to  third 
persons  not  parties  to  the  contract  would  be  a  natural  and 
necessary  consequence  of  the  builder's  negligence,  can 
hardly  be  supposed,  nor  is  it  easy  to  imagine  a  more  apt 
illustration  of  a  case  where  such  negligence  would  be  an 
act  imminently  dangerous  to  human  life." 

In  Roddy  v.  Missouri  Pac.  R.  Co.  (1891),  104  Mo.  234, 
16  S.  W.  1112,  24  Am.  St  333,  12  L.  R.  A.  746,  it  was 
held  that  the  plaintiff  was  entitled  to  go  to  the  jury  on  the 
question  of  the  defendant's  negligence,  it  appearing  that 
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the  plaintiff,  the  servant  of  the  owner  of  a  stone-quarry, 
was  injured  by  the  act  of  the  defendant  in  furnishing  a 
defective  car  to  the  quarry  owner,  and  that  the  defendant 
had  built  the  side-track  on  which  the  car  was  being  used 
under  an  arrangement  by  which  the  defendant  was  to  fur- 
nish cars  as  they  were  needed  for  the  transportation  of  the 
stone.  The  basis  of  liability  was  placed  on  the  ground  that 
it  was  a  matter  of  mutual  interest  and  profit  to  the  defend- 
ant and  the  owner  of  the  quarry  to  provide  means  for  the 
transportation  of  the  stone  to  market. 

It  was  held  in  Skinn  v.  Rentier  (1903),  135  Mich.  57, 
97  N.  W.  152,  63  L.  R.  A.  743,  106  Am.  St.  384,  that  the 
defendants  therein  were  liable  where  they  had  knowingly 
sold  hogs  afflicted  with  a  dangerous  and  infectious  disease 
to  a  live  stock  dealer,  who,  without  knowledge  of  such 
disease,  had  placed  the  hogs  in  a  pen  with  plaintiff's  hogs, 
which  thereby  contracted  the  disease  and  died. 

Mr.  Smith,  in  his  work  on  negligence  ( Whittaker's  Smith, 
Negligence  [2d  Am.  ed.],  *13),  seems  to  approve  of  the 
principle  enunciated  by  the  Master  of  the  Rolls  in  Heaven  v. 
Pender,  supra,  while  Shearman  &  Redfield  characterize  his 
opinion  in  that  case  as  masterly  (1  Shearman  &  Redfield, 
Negligence  [6th  ed.],  §116).  See,  also,  19  Harvard  Law 
Rev.,  372.  Reading  the  general  propositions  which  are 
found  in  said  opinion  in  connection  with  the  limitations 
which  are  found  therein,  it  appears,  at  least  in  the  main, 
that  the  opinion  correctly  declares  the  law. 

Of  course,  it  is  the  occupier  or  controller,  rather  than 

the  lessor,  who  in  general  must  respond  to  third  persons 

for  defects  in  property  (Marney  v.  Scott  [1899],  1 

3.  Q.  B.  986 ;  Webb's  Pollock,  Torts,  629),  but  we  are 
of  opinion  that  the  lessor  may  be  liable  for  their 
injury  by  such  means  where  it  can  be  said  that  the  prop- 
erty was  imminently  dangerous  to  such  persons  and  the 
circumstances  were  such  that  they  should  have  admonished 
the  lessor  that  there  was  such  a  possibility  of  failure  to  dis- 
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cover  and  repair  the  defect  that,  as  an  ordinarily  prudent 
man,  duly  mindful  of  his  duty  towards  others,  he  should 
have  been  prompted  to  put  the  property  in  proper  condi- 
tion before  parting  with  it.  The  case  of  Daugherty  v. 
Herzog  (1896),  145  Ind.  255,  32  L.  R  A.  837,  57  Am. 
St.  204,  upon  which  counsel  for  appellant  rely,  is  distin- 
guishable from  the  case  at  bar,  principally  for  the  reason 
that  the  two  years'  possession  of  the  owner  of  the  building, 
the  falling  of  which  gave  rise  to  that  action,  was  sufficient 
to  make  the  prior  negligence  of  the  contractor  the  remote 
cause  of  the  accident 

This  brings  us  to  the  question  of  proximate  cause,  viewed 

with  reference  to  the  omission  of  the  shipper  to  examine 

the  car.     It  is  not  enough  that  the  furnishing  of  a 

4.  defective  car  by  the  company  was  in  the  line  of 
causation,  or  even  that  without  carelessness  on  its 

part  the  accident  would  not  have  occurred.  •  It  does  not 
follow,  however,  that  the  intervention  of  a  responsi- 

5.  ble  human  agent,  even  if  that  agent  was  in  a  degree 
a  negligent  one,  makes  the  original  act  the  remote 

cause.  Mr.  Sutherland  properly  observes  that  "the  test  is 
to  be  found,  not  in  the  number  of  intervening  events  or 
agents,  but  in  their  character  and  in  the  natural  and  prob- 
able connection  between  the  wrong  done  and  the  injurious 
consequence."  1  Sutherland,  Damages  (3d  ed.),  §17. 
The  primary  act  must  have  such  a  connection  with  the  wrong 
that  it  stands  in  the  relation  of  cause  and  effect, 

6.  so  that  it  can  be  said  that  it  was  the  duty  of  the 
person  committing  such  act  to  apprehend  that  in- 
jury might  thereby  occur  to  another.  In  this  case  the 
intervening  cause  was  not  a  supervening  cause;  there  was 
at  the  most  on  the  part  of  the  shipper  only  an  omission  to 
stay  the  injurious  consequences  of  what  had  already  been 
done.  In  these  circumstances,  if  it  can  still  be  said  that 
it  was  the  duty  of  the  company,  in  view  of  the  imminence 
of  the  danger  and  the  possibility  that  its  dereliction  would 
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be  overlooked  by  the  shipper,  to  apprehend  that  its  act 
nught  lead  to  the  injury  of  a  third  person  and,  as  an  ordi- 
narily prudent  person,  to  guard  against  it,  then,  within 
the  modem  authorities  at  least,  its  act  was  a  proximate 
cause,  since  the  case  would  be  one  in  which  there  was  an  un- 
broken connection  between  the  wrong  and  the  injury.  Bill- 
man  V.  Indianapolis,  etc.,  R.  Co.  (1881),  76  Ind.  166,  40 
Am.  Rep.  230;  Terre  Haute,  etc.,  R.  Co.  v.  Buck  (1884), 
96  Ind.  346,  49  Am.  Rep.  168;  1  Thompson,  Negligence 
(2d  ed.),  §§52,  54-58,  and  cases  cited.  As  stated  in  1 
Shearman  &  Redfield,  N^ligence  (5th  ed.),  §34:  "If  the 
negligent  acts  of  two  or  more  persons,  all  being  culpable 
and  responsible  in  law  for  their  acts,  do  not  concur  in 
point  of  time,  and  the  negligence  of  one  only  exposes  the 
injured  person  to  risk  of  injury  in  case  the  other  should 
also  be  negligent,  the  liability  of  the  person  first  in  fault 
will  depend  upon  the  question  whether  the  negligent  act 
of  the  other  was  one  which  a  man  of  ordinary  experience 
and  sagacity,  acquainted  with  all  the  circumstances,  could 
reasonably  anticipate.  If  such  a  person  could  have  antici- 
pated that  the  intervening  act  of  negligence  might,  in  a 
natural  and  ordinary  sequence,  follow  the  original  act  of 
negligence,  the  person  first  in  fault  is  not  released  from  lia- 
bility by  reason  of  the  intervening  negligence  of  another." 

Still  pursuing  the  question  of  proximate  cause,  it  is  to 

be  remembered,  as  between  the  company  and  the  shipper, 

that  the  duty  was  upon  the  former  to  furnish  a 

7.  proper  car  (Lake  Erie,  etc.,  R.  Co.  v.  Holland 
[1904],  162  Ind.  406,  63 -L.  R.  A.  948);  that  a 
considerable  degree  of  reliance  would  naturally  be  placed 
on  this  fact  (Devlin  v.  Smith  [1882],  89  N.  Y.  470,  42 
Am.  Rep.  811);  that  the  defects  could  only  have  been 
discovered  by  a  very  critical  examination,  and  that  the  car 
would  be  in  the  possession  of  a  shipper  but  a  brief  time. 
Considering  the  peril  to  third  persons  which  the  company's 
act  involved,  it  is  evident  that  the  car  was  an  imminently 
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dangerous  thing,  in  the  business  for  which  it  was  to  be 
used,  since  it  could  only  be  conjectured,  if  the  pockets  gave 
way  while  it  was  loaded,  at  what  point  along  the  entire 
line  of  transit  the  poles  would  fall.  There  are  at  least 
two  well-considered  cases  in  which  it  has  been  decided  that 
a  railroad  company,  turning  a  defective  car  belong- 

8.  ing  to  it  over  to  another  company  for  transit,  may 
properly  be  charged  with  negligence  on  account  of 

an  injury  to  a  servant  of  the  latter  company,  irrespective 
of  the  question  whether  the  receiving  company  was  guilty 
of  negligence  in  failing  to  examine  the  car.  Moon  v. 
Northern  Pac.  R.  Co.  (1891),  46  Minn.  106,  48  K  W. 
679,  24  Am.  St.  194;  Pennsylvania  R.  Co.  v.  Snyder 
(1896),  55  Ohio  St  342,  45  N.  E.  559,  60  Am.  St.  700. 
It  will  be  observed  that  in  such  a  case  as  this  the  deter- 
mination of  what  was  the  efficient  cause,  involving,  as  it 
does,  subsidiary  questions  upon  which  the  minds  of 

9.  men    of    ordinary    intelligence    might    reasonably 
differ,  must  become,   as  the  ultimate  question  of 

negligence  may  be,  one  to  be  submitted  to  the  jury.  Davis 
V.  Mercer  Lumber  Co.  (1905),  164  Ind.  413;  1  Thomp- 
son,   Negligence    (2d    ed.),    §§161-164.     The   matter   of 

proximate  cause,  while  somewhat  difficult  clearly 
10.     to  put  before  juries,  has  in  it  no  element  which  calls 

for  the  scholastic  subtlety  of  the  schoolmen.  In 
most  cases  an  application  of  the  doctrine  only  requires, 
after  instructions  concerning  such  of  the  general  principles 
as  the  case  involves,  that  the  jurors  should  apply  their 
every-day  judgment,  as  practical  men,  to  ascertain  whether 
there  has  been  such  a  delinquency  on  the  part  of  the  de- 
fendant, uninterrupted  by  any  supervening  cause,  that  the 
act  or  omission  ought  justly  to  be  held  as  an  efficient  cause 
of  the  wrong. 

It  IS  our  opinion  that  it  was  competent  for  the  jury  to 
find  that  appellant,  as  a  lessor,  was  guilty  of  a  negligent 
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omission  as  to  decedent,  if  he  was  rightfully  where 

11.  he  was  at  the  time  that  he  was  knocked  down  by 
the  poles,  and  a  fortiori,  if  he  was,  appellant's  duty 

to  him  becomes  very  clear,  since  it  may  be  asserted  on  the 
ground  that,  having  gone  where  he  did  under  an  implied 
invitation,  appellant  directly  owed  him  the  duty  to  exer- 
cise ordinary  care  to  keep  the  premises  safe.  Baltimore, 
etc.,  R.  Co.  V.  Slaughter  (1906),  167  Ind.  330,  and  cases 
cited ;  Heaven  v.  Pender,  supra. 

It  is  the  contention  of  counsel  for  appellant  that  decedent 
was  wrongfully  on  the  west  side  of  the  car.     The  instruc- 
tions refused,  which  we  are  now  considering,  in 

12.  terms  deny  to  appellee  all  right  of  recovery,  on  the 
ground  that  decedent  was  not  in  privity  with  the 

original  contract.  As  we  have  seen,  this  theory  was  er- 
roneous if  there  was  any  evidence  on  which  the  jury  might 
base  a  conclusion  that  a  duty  was  owing  to  decedent  at 
the  place  in  which  he  was  when  the  poles  rolled  on  him. 
We  may  also  question  whether  appellant  was  entitled,  by 
said  instructions,  to  raise  the  question  of  a  particular  duty 
in  this  circuitous  way,  but,  without  deciding  the  latter 
point,  we  proceed  to  a  consideration  of  the  infer- 

13.  ences  which  the  jury  had  a  right  to  indulge  con- 
cerning the  act  of  decedent.  It  is  true  that  the  evi- 
dence does  not  directly  disclose  why  he  went  to  the  west 
side  of  the  car,  but  it  must  be  remembered  that  he  was  a 
servant,  and  that  obedience  is  due  from  such  a  one.  The 
call  to  stop  the  train,  wherever  it  came  from,  naturally 
su^ested  that  the  danger  might  have  something  to  do  with 
the  car  which  appellant  was  helping  to  load  for  his  master. 
While  it  may  be  that  decedent  went  where  he  did  out  of  a 
prompting  which  was  not  unmixed  with  curiosity,  yet  it  is 
difficult,  in  view  of  the  circumstances,  to  resist  the  con- 
clusion that  he  was  moved  by  his  plain  duty  to  be  on  hand 
should  the  emergency,  whatever  it  was,  require.  We  are 
of  opinion  that  in  the  free  logic,  which  we  have  had  occa- 
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sion  to  obsene  that  a  jury  may  exercise  {MtCarty  v.  Staie, 
ex  rel  [1904],  162  Ind.  218),  it  was  competent  for  the 
jury  to  conclude  that  decedent  was  moved  to  go  where  he 
did,  in  part  at  least,  out  of  a  prompting  of  duty.  While 
juries  are  not  authorized  to  indulge  in  mere  conjectures, 
yet  it  is  to  be  remembered  that  there  would  be  many  a 
bridgeless  chasm  in  subjective  inquiries  were  courts  and 
juries  not  authorized  to  act  on  probabilities.  "Probabil- 
ity," says  Locke,  **being  to  supply  the  defect  of  our  knowl- 
edge, and  to  guide  us  where  that  fails,  is  always  conversant 
about  propositions,  whereof  we  have  no  certainty,  but  only 
some  inducements  to  receive  them  for  true,"  and  he  first 
mentions  as  a  ground  of  presumption  "the  conformity  of 
anything  with  our  o%vn  knowledge,  observation,  and  ex- 
perience." Locke,  Human  Understanding,  book  4,  ch.  15, 
§4.  And  see  Ram,  Facts  (4th  Am.  ed.),  118  et  seq.  Pre- 
sumptions of  fact  are  but  conclusions  drawn  from  par- 
ticular circumstances,  the  connection  between  them  and 
the  sought  for  fact  having  received  such  a  sanction  in  ex- 
perience as  to  have  become  recognized  as  justifying  the 
assumption.  1  Starkie,  Evidence  (10th  Am.  ed.),  *78; 
Sidphcn  V.  Cushman  (1864),  35  111.  186,  201.  While  the 
intention  of  decedent  to  go,  for  some  lawful  purpose,  to 

the  place  where  he  was  killed,  cannot  be  said  to 
14.     belong    to    the    recognized    presumptions    of    facl^ 

unless  it  be  upon  the  theory  that  it  should  be  pre- 
sumed that  he  did  not  intend  to  go  beyond  his  legal  right 
(Lawson,  Presumptive  Ev.,  336 ;  LouisviUe,  etc.,  R.  Co.  v. 
Thompson  [1886],  107  Ind.  442,  57  Am.  Rep.  120),  yet 
here  the  tendency  of  the  evidence  of  the  facts  which  in- 
duced his  action  to  prove  that  he  was  moved  to  act  as  he 
did  by  the  j)nrpose  which,  as  we  have  sought  to  show,  would 
naturally  actuate  a  man  in  the  same  circumstances  is  quite 
as  strong  as  if  the  case  could  be  assigned  to  one  of  the  many 
established  presumptions  of  facts.  The  dynamics  of  evi- 
dence of  facts  to  induce  a  presumption  of  the  existence  of 
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some  further  fact  must  depend  upon  the  tendency  of  the 
evidence  to  persuade  the  judgment.     The  degrees  of  per- 
suasion as  pointed  out  in  1  Bentham,  Judicial  Ev.,  71 
et  seq.,  are  infinite,  and  in  the  absence  of  counter- 

15.  veiling  evidence  judges  ought  to  be  slow  to  inter- 
pose their  judgment  as  against  the  conclusion  of 

the  jury,  where  it  can  really  be  said  that  the  facts  proved 
have  such  a  close  and  natural  connection  with  the  fact 
sought,  when  judged  in  the  light  of  experience,  as  fairly 
calculated  to  be  persuasive  of  its  existence.  The  state 
of  facts  established  in  this  case  is  not  such  as  to  create  a 
\aolent  presimiption  of  the  existence  of  the  fact  under  in- 
quiry. Such  a  presumption  is  said  to  be  equivalent  to  full 
proof,  but  the  facts,  in  our  judgment,  afford  a  suflScient 
basis  on  which  to  rest  a  probable  presumption,  which,  it 
has  been  observed,  ^Tiath  also  its  due  weight"  1  Bentham, 
Judicial  Ev.,  96.  Besides,  appellant  does  not  occupy  a 
very  benign  attitude  in  making  the  defense  that  decedent 
was  a  trespasser,  since  his  trespass,  if  any,  was  only  tech- 
nical, and,  this  being  true,  and  there  being  evidence  on 
which  to  found  a  serious  claim  that  the  presumption  of 
right  conduct  should  be  drawn,  we  are  of  opinion  that  the 
case  is  within  what  Starkie  states  is  the  general  rule,  "that 
wherever  there  is  evidence  on  which  a  jury  has  founded  a 
presumption  according  to  the  justice  of  the  case,  the  courts 
will  not  grant  a  new  trial."  Starkie,  Evidence  (10th  Am. 
ed.),  *754. 

Assuming  the  fact  above  discussed  in  appellee's  favor, 

the  question  arises  as  to  the  extent  of  the  right  of  decedent 

in  the  particular  circumstances.     While  it  is  true 

16.  that  his  general  work  about  the  car  was  to  assist  in 
loading  the  logs,  yet  the  master,  or  one  whom  he 

might  designate,  was  authorized  to  go  on  the  other  side  of 
the  car  for  any  necessary  purpose,  and  we  are  of  opinion 
that,  in  the  case  of  an  emergency — one  of  those  occasions 
which  now   and   then   occur   in   the   practical   affairs   of 
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life,  when  it  is  the  business  of  men,  and  particularly  of 
servants,  to  be  on  hand,  leaving  inquiry  as  to  the  necessity 
therefor  to  the  future — the  courts,  dealing  with  the  law  as 
a  practical  science  and  applying  it  to  such  a  case  as  this, 
ought  not  to  scale  down  the  servant's  duties  to  the  ordinary 
routine  of  his  work.  As  was  said  of  the  rights  of  a  servant 
in  Barry  v.  Hannibal,  etc.,  R.  Co.  (1888),  98  Mo.  62,  11 
S.  W.  308,  14  Am.  St.  610:  "In  case  of  an  emergency, 
he  may  of  his  own  volition  step  outside  of  the  line  of  his 
usual  duties.  If  the  departure  be  such  only  as  the  necessi- 
ties of  the  case  fairly  and  reasonably  call  for,  keeping  in 
view  the  character  of  the  work  which  the  servant  had  con- 
tracted to  perform,  then  such  departure  will  not  of  itself 
defeat  a  recovery  for  damages  in  case  he  is  injured." 

As  it  would  have  been  proper  for  the  master  to  contract 
with  any  of  his  employes  to  perform  any  necessary  work 
about  the  car,  so,  in  an  extraordinary  situation,  which 
called  for  the  servant  to  act  on  his  own  initiative,  it  ought 
not  to  be  for  the  company  to  assert  that  he  was  a  tres- 
passer merely  because  he  was  not  at  the  place  of  his  routine 
employment,  the  fact  being  that  he  was  not  beyond  such 
limits  as  the  master  might  direct  him  to  go. 

The  fifth,  sixth,  seventh,  eighth  and  fourteenth  in- 
structions tendered  by  appellant  related  to  the  conduct  of 
decedent  in  going  where  he  did,  and  were  to  the  effect  that 
in  the  cirtumstances  therein  hypothetically  stated  there 
should  be  a  verdict  for  the  defendant 

This  brings  us  to  the  question  whether,  granting  that 
decedent  was  technically  a  trespasser,  or  was  guilty  of  con- 
tributory negligence,  his  administrator  was  entitled 

17.  to  a  verdict,  in  the  event  that  the  jury  should  find 
that  the  train  could  and  should  have  been  stopped 
after  the  engineer  observed  the  signals  of  Bridges  and 
Akin.  By  this  we  refer  to  the  doctrine  of  last  clear  chance, 
under  which  the  negligence  of  a  defendant  being  the  prox- 
imate cause,  or,  as  it  might  be  expressed,  the  supervening 
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cause,  the  prior  conduct  of  the  other  party  is  regarded 
merely  as  a  remote  cause.  See  Indianapolis  Traction,  etc, 
Co.  V.  Kidd  (1906),  167  Ind.  402 ;  1  Street,  Foundations  of 
Legal  Liability,  155 ;  monographic  note  to  Bogan  v.  Caro- 
lina Cent.  B.  Co.  (1901),  55  L.  R  A.  418.  As  was  said 
in  Isbell  v.  New  York,  etc.,  R.  Co.  (1858),  27  Conn.  393, 
404,  71  Am.  Dec.  78 :  "A  remote  fault  of  one  party  does  not 
of  course  dispense  with  the  care  in  the  other.  It  may  even 
nlake  it  more  necessary  and  important,  if  thereby  a  calam- 
itous injury  can  be  avoided,  or  an  unavoidable  calamity 
essentially  mitigated.  Common  justice  and  common  hu- 
manity, to  say  nothing  of  law,  demand  this;  and  it  is  no 
answer  for  the  neglect  of  it  to  say  that  the  complainant  was 
first  in  the  wrong,  since  inattention  and  accidents  are  to  a 
greater  or  less  extent  incident  to  human  affairs.  Pre- 
ventive remedies  must,  therefore,  always  be  proportionate 
to  the  case  in  its  particular  circumstances — to  the  immi- 
nency  of  the  danger,  the  evil  to  be  avoided,  and  the  means 
at  hand  of  avoiding  it  And  herein  is  no  novel  or  strange 
doctrine  of  the  law ;  it  is  as  old  as  the  moral  law  itself,  and 
is  laid  down  in  the  earliest  books  on  jurisprudence." 

It  is  stated  in  1  Shearman  &  Eedfield,  Negligence  (5th 
ed.),  §99,  that  "the  plaintiff  should  recover,  notwithstand- 
ing his  own  negligence  exposed  him  to  the  risk  of  injury, 
if  the  injury  of  which  he  complains  was  more  immediately 
caused  by  the  omission  of  the  defendant,  after  having  such 
notice  of  the  plaintiff's  danger  as  would  put  a  prudent  man 
upon  his  guard,  to  use  ordinary  care  for  the  purpose  of 
avoiding  such  injury.  It  is  not  necessary  that  the  defend- 
ant should  actually  know  of  the  danger  to  which  the 
plaintiff  is  exposed.  It  is  enough  if,  having  sufficient 
notice  to  put  a  prudent  man  on  the  alert,  he  does  not  take 
such  precautions  as  a  prudent  man  would  take  under 
similar  notice."  The  following  are  illustrative  cases,  hold- 
ing that  a  railroad  company  may  be  liable  for  a  failure  of 
the  engineer  to  stop  after  notice  of  danger,  although  he  did 
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not  at  the  time  know  precisely  the  nature  of  the  danger 
ahead.  Seaboard^  etc.,  R.  Co.  v.  Joyner  (1895),  92  Va. 
354,  23  S.  E.  773 ;  Meeks  v.  Southern  Pac.  R.  Co.  (1880), 
56  Cal.  513,  38  Am,  Rep.  67 ;  Bullock  v.  Wilmington,  etc., 
R.  Co.  (1890),  105  N.  C.  180,  10  S.  E.  988;  Donahoe  v. 
Wabash,  etc.,  R.  Co.  (1884),  83  Mo.  543.  So  far  as  the 
act  of  decedent  was  concerned,  the  immediate  consequence 
thereof  was  that  the  poles  rolled  on  him;  thereafter  he 
ceased  to  be  an  actor  in  the  affair.  The  case  does 
18.  not  appear  to  be  one  of  contemporaneous  negli- 
gence. As  to  the  conduct  of  appellant's  engineer, 
the  signals  of  the  men  who  were  running  down  the  track 
meant  that  there  was  danger  ahead,  and,  even  if  he  could 
not  appreciate  its  precise  form,  it  was  wholly  competent 
for  the  jury  to  conclude  that  the  circumstances  called  on 
him  to  stop,  if  he  could  reasonably  do  so  without  injury  to 
his  train  and  passengers,  and  for  a  negligent  failure  in  that 
particular  the  company  should  be  held  liable.  Doubtless 
he  did  not  appreciate  that  a  man  was  beneath  the  poles, 
and  while  in  some  circumstances  the  indications  of  danger 
may  go  to  the  question  as  to  the  duty  of  exercising  care, 
yet  here  the  evidence  of  some  kind  of  danger  which  might 
involve  others  pressed  too  hard  upon  the  mind  of  the  engi- 
neer to  authorize  us  to  say  that  he  was  not  negligent  be- 
cause he  could  not  appreciate  the  concrete  harm.  It  is 
stated  by  a  leading  writer  that  "it  is  enough  if  an  ordi- 
narily prudent  person  should  be  able  to  see  danger  or  harm 
of  some  sort  ahead.  Harm  in  the  abstract,  not  harm  in  the 
concrete,  is  the  idea.''  1  Street,  Foundations  of  Legal 
Liability,  104.  See,  also.  Coy  v.  Indianapolis  Gas  Co. 
(1897),  146  Ind.  655,  36  L.  R.  A.  535;  Donahoe  v.  Wa- 
bash, etc.,  R.  Co.,  supra.  In  the  latter  case,  which  was 
somewhat  analogous  to  this  in  its  facts,  the  court  seemed 
disposed  to  treat  the  question  as  one  of  law,  since  it  quoted, 
with  apparent  approval,  the  following:  "  ^Where  there  is 
reason  to  apprehend  that  the  track  may  not  be  clear,  not- 
withstanding the  right  of  the  company  to  have  it  clear, 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1906.  417 

Chicago,  etc.,  R.  Co.  v.  Pritchard — 168  Ind.  398. 

persons  operating  a  train  cannot  act  upon  the  presumption 
that  the  track  is  clear,  without  being  responsible  for  the 
consequences.^ " 

As  the  verdict  was  general,  we  must  assume  that  the 
jury  found  for  appellee  on  both  paragraphs  of  the  com- 
plaint    The  question  as  to  whether  appellant  was 

19.  entitled  to  judgment  on  the  interrogatories  has  not 
been  pressed  by  its  counsel,  but  it  certainly  cannot 

be  said  that  the  answers  to  interrogatories  were  necessarily 
in  conflict  with  the  verdict  to  the  extent  that  it  was  based 
on  the  second  paragraph  of  the  complaint  In  this  view, 
the  motion  for  judgment  was  properly  overruled.  The  as- 
signment of  a  ground  for  a  new  trial  that  the  evidence 
was  contr^iry  to  law  only  raises  a  question,  at  least 

20.  so  far  as  this  court  is  concerned,  of  whether  the 
evidence  supported  the  verdict,  and  we  are  not  au- 
thorized in  so  determining  to  consider  the  facts  specially 
found  by  the  jury.  Cleveland,  etc.,  R.  Co.  v.  Miller 
(1906),  165  Ind.  381.  It  appears  to  us  that  the  evidence 
was  sufficient  to  warrant  a  finding  on  each  paragraph  of 
the  complaint,  and  as  there  was  no  intervening  error  the 
judgment  must  be  affirmed.    It  is  so  ordered. 

On  Petition  for  Rehearing. 

Peb  Cukiam. — The  earnestness  manifested  by  counsel 

for   appellant   in   their   brief   on   petition   for    rehearing 

seems  to  call  for  a  further  word  on  our  part  in 

21.  disposing  of  such  petition.     The  cardinal  error  of 
counsel  lies  in  the  assumption  that  if  decedent  was 

a  technical  trespasser  the  company  owed  him  no  duty  other 
than  not  wilfully  to  injure  him.  The  circumstances  being 
sufficient  to  apprise  the  engineer  of  a  peril  ahead,  which 
might  involve  life  or  limb,  we  are  of  opinion  that  we  cor- 
rectly held  that  the  mere  fact  that  decedent  might  have 
been  technically  a  trespasser  was  not  sufficient  to  debar  a 
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recovery.  1  Shearman  &  Eedfield,  Negligence  (5th  ed.), 
§§97-100;  1  Thompson,  Negligence  (2d  ed.),  §232.  The 
doctrine  of  last  clear  chance  was  clearly  in  the  case,  under 
the  second  paragraph  of  the  complaint.  Indianapolis  SL 
B.  Co.  V.  Marschke  (1906),  166  Ind.  490;  Indianapolis  St, 
B.  Co.  V.  Bolin  (1906),  39  Ind.  App.  169. 

It  is  now  contended,  for  the  first  time  in  this  court,  that 
the  first  paragraph  of  the  complaint  fails  to  state  a  cause 
of  action,  so  far  as  it  attempted  to  charge  negligence  in  fur- 
nishing a  defective  car,  and,  arguing  from  this  premise,  it 
is  claimed  that  the  effect  of  the  evidence  is  thereby  so  cir- 
cumscribed that  we  erred  in  holding  that  appellee  was 
entitled  to  recover  on  that  theory,  and,  for  the  same  reason, 
that  we  were  in  error  in  holding  that  the  instructions 
tendered  by  appellant  on  that  subject  were  properly  re- 
fused. In  appellant's  former  brief  the  question  of  liability 
on  account  of  the  furnishing  of  a  defective  car  was  argued 
on  broad  lines,  and  without  attempting  to  circumscribe  the 
evidence  by  the  allegations  which  said  paragraph  contained. 
As  a  consequence,  we  were  not  at  the  pains  to  consider 
whether  said  paragraph  could  be  said  to  state  a  cause  of 
action  on  the  sole  theory  of  furnishing  a  defective  car.  If 
it  be  true,  however,  that  said  paragraph  does  not  make  out 
a  case  of  negligence  in  the  furnishing  of  an  imminently 
dangerous  thing,  the  case  upon  the  evidence  is  but  shifted 
to  the  question  as  to  the  engineer's  negligence.  As  to 
the  complaint  that  certain  instructions  concerning  thiB  car 

were  not  given  pursuant  to  appellant's  request,  it 
22.     may  be  said  that  the  refusal  of  each  instruction 

referred  to  in  appellant's  points  and  authorities 
(Pittsburgh,  etc,  B.  Co.  v.  Lightheiser  [1907],  post,  438) 
can  be  justified  on  the  ground  that  the  instruction  in  terms 
directed  that  upon  a  finding  of  the  facts  therein  hypothetic- 
ally  stated  there  should  be  a  verdict  for  the  defendant. 
This  entirely  left  out  of  view  the  subsequent  negligence  of 
the  engineer.    Error  cannot  be  predicated  upon  the  refusal 
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of  an  instruction  unless  it  was  the  duty  of  the  court  to  give 
it  precisely  as  tendered.  Knapp  v.  State  (1907),  antej  153, 
and  cases  cited.    The  case  as  presented  below  may  not  have 

been  tried  on  the  most  clear-cut  lines,  but  since  a 
23.     judgment  will  not  be  reversed  except  for  an  error 

which  appellant's  brief  makes  manifest,  we  did  not 
regard  ourselves  as  at  liberty  to  explore  the  record  to  the 
extent  that  might  have  been  done  to  work  an  affirmance, 
but  we  passed  upon  the  questions  as  presented.  As  was 
said  in  Martin  v.  Martin  (1881),  74  Ind.  207,  210:  "We 
never  go  beyond  the  brief  of  appellant  to  search  the  record 
in  quest  of  errors  which  have  not  been  pointed  out  in  the 
brief."  Other  questions  are  referred  to  in  the  brief  of 
appellant  in  support  of  its  petition  for  rehearing,  but  it 
appears  to  us  that  such  of  said  questions  as  are  material 
are  sufficiently  disposed  of  in  the  principal  opinion. 
Petition  for  rehearing  overruled. 


Pittsburgh,  Cinoinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Taber. 

[No.  20,580.     April  25,  1906.     Rehearing  denied  May  2,  1907.] 

1.  Municipal  Corporations.  —  Street  Assessments,  —  Personal 
Judgment — A  personal  judgment  may  be  rendered,  under  §4294 
Bums  1901,  Acts  1899,  p.  63,  §2,  against  a  railroad  company, 
whose  property  was  assessed  for  street  improvements,    p.  421. 

2.  Sahe. — Street  Assessments. — Attorneys*  Fees, — Constitutional 
Law.— The  act  of  1899  (Acts  1899,  p.  63,  §2,  §4294  Bums 
1901),  providing  for  the  recovery  of  plaintiff's  attomejrs'  fees, 
in  cases  for  the  collection  of  street  assessments,  is  constitu- 
tional,   p.  422. 

3.  Trial. — Special  Findings. — Conclusions  of  Law, — Motion  to 
Modify  Judgment, — New  Trial, — Where  the  judgment  follows 
the  special  findings  and  the  conclusions  of  law  thereon,  a  mo- 
tion for  a  new  trial,  and  not  a  motion  to  modify  such  judgment^ 
is  the  proper  practice,    p.  423. 
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4.  Municipal  Corporations.  —  Street  Assessments.  —  Property 
Liable. — Railroads. — A  railroad  company  owning  a  right  of 
way  abutting  upon  a  street  is  subject  to  an  assessment  for  the 
improvement  of  such  street,    p.  424. 

5.  Same. — Ordinances. — Street  Assessments. — Methods. — A  mu-  • 
nicipal  ordinance  directing  the  cost  of  a  street  impix)vement 
to  be  made  "per  lineal  foot"  according  to  the  laws  now  in  force, 
does  not  prevent  the  assessment  from  being  according  to  bene- 
fits; and  if  it  did,  the  proceedings  would  not  be  invalid,    p.  424. 

6.  Same. — Street  Assessments. — Procedure. — Under  the  act  of 
1889  (Acts  1889,  p.  237)  all  property  within  the  street  improve- 
ment taxing  district  prima  facie  received  special  benefits,  but 
the  municipal  authorities  had  the  power  to  change  the  uniform 
assessm^it  rule  upon  objection;  and  all  owners  had  a  right  to 
a  hearing  on  such  assessment,    p.  425. 

7.  Same.  —  Street  Assessments.  —  Collateral  Attack.  —  Where 
street  improvement  assessments  are  made,  without  objection, 
by  the  front-foot  method,  such  assessm^it  is  not  subject  to  a 
collateral  attack,    p.  425. 

8.  Same. — Street  Assessments. — Collection. — Under  {4294  Bums 
1901,  Acts  1899,  p.  63,  §2,  the  contractor,  or  his  assignee,  of 
a  street  improvement  may  collect  at  once  the  full  amount  of  a 
frontager's  assessment,  unless  the  frontager  files  a  written 
waiver  as  provided  in  such  section,    p.  426. 

9.  Same. — Street  Assessments, — Notice, — Constitutional  Law. — 
The  board  of  trustees  of  a  town  have  jurisdiction  over  the  per« 
sons  and  property  of  frontagers,  by  virtue  of  the  notice  given 
as  provided  by  §4294  Bums  1901,  Acts  1899,  p.  63,  §2,  to  ren- 
der valid  the  street  assessments  made  by  them.    p.  426. 

10.  Same.  —  Street  Assessments.  —  Engineer's  Report.  —  Suhse- 
quent  Report. — ^Where  the  engineer  made  a  report  of  the  prop- 
erty benefited  by  a  street  improvement  as  required  by  §4293 
Bums  1901,  Acts  1889,  p.  237,  §6,  but  such  report  imperfectly 
describes  the  property,  a  subsequent  report,  with  correct  de- 
scriptions, approved,  after  notice  given  and  without  objection, 
by  the  town  board,  constitutes  a  valid  assessment,    p.  426. 

11.  Same. — Street  Assessments. — Engineer's  Reports. — Time  of 
Adoption. — ^The  town  board's  adoption  of  the  report  of  the 
engineer,  as  to  the  proper  assessment  of  frontagers'  property 
for  a  street  improvement,  as  required  by  §4293  Bums  1901, 
Acts  1889,  p.  237,  §6,  on  the  same  night  such  report  was  made^ 
does  not  render  it  an  invalid  assessm^it.    p.  428. 

12.  Same. — Street  Assessments. — Constitutional  Law. — ^The  act  of 
1889  (Acts  1889,  p.  237),  providing  the  method  of  street  im- 
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provements  and  the  payment  therefor,  and  the  acts  amendatory 
thereof  and  supplemental  thereto  (Acts  1891,  p.  323,  Acts  1893, 
p.  283,  Acts  1899,  pp.  8,  63,  411)  do  not  violate  either  the 
federal  or  state  Constitution,    p.  428. 

From  White  Circuit  Court;  Trumcm  F.  Palmer,  Judge. 

Action  by  Oliver  P.  Taber  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

George  E,  Ross,  for  appellant 

Jesse  E.  Wilson  and  Jasper  Guy,  for  appellee. 

Monks,  J. — This  action,  for  work  done  by  appellee  in 
the  improvement  of  certain  streets,  was  brought  to  collect 
assessments  of  benefits  made  against  real  estate  owned  by 
appellant  in  fee  simple  and  used  by  it  as  a  railroad  right 
of  way  and  for  freight  and  passenger  depot  grounds  in  the 
town  of  Remington.  The  proceedings  for  the  improvement 
were  under  §4288  et  seq.  Bums  1901,  known  as  the  Bar- 
rett law.  A  trial  of  said  cause  resulted  in  a  special  finding 
of  facts,  conclusions  of  law  thereon,  and  final  judgment 
in  personam  against  appellant  for  said  assessments^  with 
six  per  cent  interest  and  attorneys'  fees. 

The  first  question  presented  by  the  record  is  the  right 

of  appellee  to  recover,  and  the  power  of  the  court  to  render 

a  judgment  against  appellant  in  personam^     This 

1.  question  arises  on  the  rulings  of  the  court  on  the 
demurrer  to  the  complaint,  on  the  demurrer  to  the 
third  paragraph  of  answer,  on  the  conclusions  of  law 
upon  the  facts  found,  and  in  overruling  appellant's 
motion  to  modify  the  judgment.  Appellant  insists  that 
as  "the  right  of  action  declared  on  is  not  the  personal 
obligation  or  promise  of  appellant,  nor  one  that  it  assumed 
to  pay,  but  is  only  an  assessment  or  lien  created  by  statute 
against  specific  property,  which  must  be  collected  in  a 
specified  way,  by  enforcing  the  lien  against  the  property 
assessed,  there  is  no  other  remedy,"  and  the  court  erred 
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in  said  several  rulings.  This  question  has  recently  been 
considered  by  this  court  in  Pittsburgh,  etc,  R,  Co.  v.  Fish 
(1902),  158  Ind.  525,  528,  and  it  was  there  held,  citing 
a  number  of  cases,  that  it  is  proper  for  the  court  to  render 
a  personal  judgment  against  a  railroad  company  in  an 
action  to  recover  an  assessment  of  benefits  for  the  improve- 
ment of  a  street,  as  in  this  case,  under  §4288,  supra,  and 
the  same  is  no  longer  an  open  question  in  this  State. 

Appellant  contends  that  the  amended  section  of  the  Bar- 
rett law  (§4294  Burns  1901,  Acts  1899,  p.  63,  §2)^  which 
provides  that,  if  the  property  owner  refuses  to  pay 
2.  the  assessment  made  against  his  property,  the  con- 
tractor may  sue  and  recover,  in  addition  to  the 
assessment,  a  reasonable  attorney's  fee,  is  in  violation  of 
the  fifth  and  fourteenth  amendments  of  the  federal  Con- 
stitution and  §12,  article  1,  of  the  Constitution  of  this 
State.  The  same  contention  as  to  the  constitutionality  of 
the  provision  in  regard  to  attorneys^  fees  .was  made  in 
Brown  v.  Central  Berrmdez  Co.  (1904),  162  Ind.  452, 
459,  where  the  same  was  upheld  as  constitutional.  See, 
also,  Pittsburgh,  etc.,  B.  Co.  v.  Fish  (1902),  158  Ind. 
525,  529;  State  v.  Kerr  (1879),  8  Mo.  App.  125;  People 
V.  Seymour  (1860),  16  Cal.  332,  76  Am.  Dec.  521,  527; 
United  States  Electric,  etc.,  Co.  v.  State  (1894),  79  Md. 
63,  72,  28  Atl.  768;  Duckwall  v.  Jones  (1901),  156  Ind. 
682,  685,  686,  and  cases  cited;  Title  Guarantee  Co.  v. 
Wrerm  (1899),  35  Ore.  62,  56  Pac.  271,  76  Am.  St.  454; 
Wortman  v.  Kleinschmidt  (1892),  12  Mont.  316,  30  Pac. 
280;  Helena,  etc..  Supply  Co.  v.  Wells  (1895),  16  Mont 
65,  40  Pac.  78;  Oriffith  v.  Maxwell  (1898),  20  Wash. 
403,  55  Pac.  571;  Ivall  v.  Willis  (1897),  17  Wash.  645, 
648,  50  Pac.  467 ;  Rapp  v.  Spring  Valley  Oold  Co.  (1888), 
74  Cal.  532,  16  Pac.  325;  Mclntyre  v.  Trautner  (1889), 
78  Cal.  449,  21  Pac.  15;  Dell  v.  Marvin  (1899),  41  Ela. 
221,  227,  228,  26  South.  188^  79  Am.  St  171,  45  L.  R  A. 
201;  Thompson  v.  Wise  Boy  Min.,  etc.,  Co.   (1903),  9 
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Idaho  363,  74  Pac.  958,  960,  961 ;  Union  Cent.  Life  Ins. 
Co.  V.  Chowning  (1894),  86  Tex.  654,  26  S.  W.  982,  24 
L.  R  A.  504;  Union  Cent.  Life  Ins.  Co.  v.  Chovming 
(1894),  8  Tex.  Civ.  App.  455,  28  S.  W.  117;  Washington 
Life  Ins.  Co.  v.  Gooding  (1898),  19  Tex.  Civ.  App.  490, 
49  S.  W.  123;  Mutual  Life  Ins.  Co.  v.  Blodgett  (1894),  8 
Tex.  Civ.  App.  45,  27  S.  W.  286 ;  Iowa  Life  Ins.  Co.  v. 
Lewis  (1902),  187  U.  S.  335,  355,  23  Sup.  Ct.  126,  47 
L.  Ed.  204;  Fidelity  Mut.  Life  Assn.  v.  Mettler  (1902), 
185  U.  S.  308,  325,  327,  22  Sup.  Ct.  662,  46  L.  Ed.  922; 
British  American  Assur.  Co.  v.  Bradford  (1898),  60  Kan. 
82,  55  Pac.  335;  Shaivnee  Fire  Ins.  Co.  v.  Bayha  (1898), 
S  Kan.  App.  169,  55  Pac.  474;  Insurance  Co.  of  North 
America  v.  Bachler  (1895),  44  Neb.  549,  62  N.  W.  911; 
Farmers,  etc..  Ins,  Co.  v.  Dobney  (1901),  62  Neb.  213,  86 
N.  W.  1070,  97  Am.  St.  624,  630,  and  cases  cited, 
and  note,  page  633;  Farmers,  etc.,  Ins.  Co.  v.  Dobney 
(1903),  189  U.  S.  301,  304-306,  23  Sup.  Ct.  565,  47  L. 
Ed.  821;  Lancashire  Ins.  Co.  v.  Bush  (1900),  60  Neb. 
116,  82  N.  W.  313;  4  Cooley,  Briefs  on  Insurance,  pp. 
3890,  3891,  and  cases  cited. 

It  is  claimed  by  appellant  that  "the  amount  adjudged  to 
be  due  from  appellant  on  account  of  the  assessments  is 

larger  than  the  amount  of  said  assessments  with 
3.     six  per  cent  interest  thereon  from  the  time  made 

until  the  rendition  of  the  judgment"  The  judg- 
ment was  rendered  for  the  amount  of  the  assessments  with 
interest  and  attorneys'  fees,  as  stated  in  the  special  findings 
and  in  the  conclusions  of  law.  In  such  a  case  a  motion  to 
modify  is  properly  overruled.  Nelson  v.  Cottinghami 
(1899),  152  Ind.  135,  137,  and  cases  cited;  Chicago,  etc., 
R.  Co.  V.  State,  ex  rel.  (1902),  159  Ind.  237,  242; 
Maynard  v.  Waidlich  (1901),  156  Ind.  562,  566.  If  the 
amount  found  to  be  due  in  the  special  findings  was  too 
large,  the  remedy  was  by  motion  for  a  new  trial,  assigning 
that  as  a  cause.    §568  Bums  1901,  cl.  5,  §559  K.  S.  1881 ; 
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Chicago,  etc.,  R.  Co.  v.  State,  ex  reh,  supra.  We  find,  how- 
ever, that  the  amount  assessed  by  the  court  does  not  exceed 
the  assessment  of  benefits,  interest,  and  attorneys'  fees. 

It  appears  that  a  part  of  the  street  to  be  improved  is 

located  upon  appellant's  right  of  way,  the  title  to  which  in 

fee  simple  was  quieted  in  appellant,  subject  to  the 

4.  easement  of  said   street,   after  the  proceeding  to 
improve    said    street   was   commenced.     Appellant 

claims  that  the  judgment  in  said  cause  provides  that  the 
street  to  be  improved  is  to  be  used  mutually  by  appellant 
and  the  public,  and  that  the  part  of  the  right  of  way  not 
occupied  by  said  street  and  abutting  thereon  is  not  subject 
to  assessment  for  the  improvement  of  said  street.  The 
judgment  does  not,  however,  give  appellant  any  right  to 
use  said  street  in  any  way  inconsistent  with  the  use  thereof 
by  the  public  as  a  street.  The  authority  over  said  street, 
including  the  part  thereof  which  is  located  on  the  land  of 
appellant,  and  the  responsibility  of  maintaining  and  im- 
proving it,  are  on  the  town  of  Eemington,  the  same  as  the 
other  streets  of  said  town.  It  is  held  in  this  State  that  the 
right  of  way  of  a  railroad  company  abutting  upon  a  street 
is  subject  to  assessment  for  the  improvement  of  such  streets. 
Peru,  etc.,  B.  Co.  v.  Hanna  (1879),  68  Ind.  562,  567,  and 
cases  cited;  Pittsburgh,  etc.,  R.  Co.  v.  Fish  (1902),  158 
Ind.  525;  Pittsburgh,  etc.,  R.  Co.  v.  Hays  (1897),  17  Ind. 
App.  261,  264,  265,  268,  269 ;  Lake  Erie,  etc.,  R.  Co.  v. 
BowJcer  (1894),  9  Ind.  App.  428;  Elliott,  Koads  and  Sts. 
(2d  ed.),  §570. 

The  ordinance  ordering  the  improvement  provided  that 

the  cost  of  the  "improvement  shall  be  assessed  per  lineal 

foot  against  the  real  estate  abutting''  thereon,  ac- 

5.  according  to  the  provisions  of  the   act  approved 
March,   1889    (Acts  1889,  p.   237),  and  all   acts 

amendatory  and  supplemental  thereto.  This  does  not 
attempt  to  prevent  the  assessment  of  the  abutting  real  estate 
according  to  the  benefits,  as  claimed  by  appellant*    But  if 
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it  did  it  would  not  render  the  proceedings  invalid.    Brown 

V.  Central  Bermudez  Co.,  supra.     Under  that  act  the  real 

estate   within   the   taxing   district,   prima  facie   received 

special  benefits  from  the  improvement  according  to 

6.  frontage,  but  if  in  fact  the  special  benefits  were  not 
according  to  frontage,  the  board  of  trustees  of  the 

town  had  power  to  alter  or  change  the  same  so  as  to  con- 
form to  the  special  benefits  received.  And  all  persons 
whose  property  was  assessed  with  benefits  had  the  right  to 
a  hearing  before  such  question  was  determined.  Adams  v. 
City  of  Shelbyville  (1900),  154  Ind.  467,  484,  491,  49 
L.  R  A.  797,  77  Am.  St.  484;  Leeds  v.  Defrees  (1901), 
157  Ind.  392,  395,  397;  Wray  v.  Fry  (1902),  158  Ind, 
92,  94,  95;  Hibhen  v.  Smith  (1902),  158  Ind.  206,  208, 
209;  Shank  v.  Smith  (1901),  157  Ind.  401,  410-412,  55 
L.  R.  A.  564;  Voris  v.  Pittsburg  Plate  Glass  Co.  (1904), 
163  Ind.  599,  605.  There  were  no  objections  made  to  the 
estimate  of  the  cost  of  the  improvement  and  the 

7.  apportionment  of  said  cost  to  the  abutting  property 
according  to  frontage  as  made  and  returned  by  the 

engineer  under  §4293  Bums  1901.  The  board  of  trustees 
approved  the  report,  and  thereby  determined  that  the 
abutting  property  received  special  benefits  from  said  im- 
provement aa  apportioned  in  the  report  of  the  engineer. 
Such  an  assessment  ia  valid  and  conclusive  against  col- 
lateral attack.  Leeds  v.  Defrees  (1901),  157  Ind.  392, 
395,  396;  Brown  v.  Central  Bermudez  Co.  (1904),  162 
Ind.  452,  459 ;  Voris  v.  Pittsburg  Plate  Class  Co.,  supra. 
The  ordinance  ordering  the  improvement  provided  that 
the  assessments  of  benefits  should  be  payable  in  semi- 
annual instalments  and  that  bonds  be  issued  there- 

8.  for.    Appellant   insists  that  this  is   an  action  to 
collect  the  assessment  in  gross,  and  in  violation  of 

the  terms  of  said  ordinance.  The  final  ordinance,  by  which 
the  board  of  trustees  assessed  benefits  against  the  abutting 
property,  provides  for  the  payment  of  the  assessment  by  in- 


Digiti 


zed  by  Google 


426  SUPREME  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  v.  Taber— 168  Ind.  419. 

stalments,  but  that  said  provision  should  only  apply  to  the 
owners  of  the  abutting  property  who  file  the  agreement  pro- 
vided for  in  §4294,  supra.  Said  section  expressly  provides 
that  the  owner  of  any  property  which  has  been  assessed, 
who  shall  not  file  such  agreement,  shall  be  required  to  pay 
his  assessment  in  full  when  made  and  the  contractor  or  his 
assignees  may  collect  the  same  by  suit  in  any  court  of  com- 
petent jurisdiction.  Appellant  never  filed  the  agreement 
required  by  §4294,  supra,  and  the  assessments  made 
against  the  abutting  property  owned  by  it  were  collectible 
by  suit,  under  the  provisions  of  said  section  of  the  statute. 
Appellant  next  insists  that  the  statute  makes  no  pro- 
vision for  notice  of  a  hearing  before  the  board  of  trustees 

and    that    the    same    is    unconstitutional    for   this 
9.     reason.    This  court  has  held  that  the  notice  required 

by  §4294,  supra,  is  sufficient  notice  of  the  time 
when  and  place  where  a  hearing  can  be  had  upon  such 
report  by  the  board  of  trustees  of  an  incorporated  town; 
and  the  publication  thereof  when  made  gives  the 
board  of  trustees  of  the  town  full  and  complete  jurisdic- 
tion over  the  persons  of  each  landowner  within  the  taxing 
district.  Voris  v.  Pittsburg  Plate  Glass  Co.,  supra;  Leeds 
v.  De frees,  supra;  Shank  v.  Smith,  supra;  Hihben  v. 
Smith,  supra;  Deane  v.  Indiana  Macadam,  etc,  Co. 
(1903),  161  Ind.  371,  375,  376,  and  cases  cited;  Adams 
v.  City  of  Shelbyville  (1900),  154  Ind.  467,  485-488,  49 
L.  R.  A.  797 ;  Wraij  v.  Fry,  supra. 

After  the  improvement  was  completed  the  engineer  made 
and  filed  his  reports  under  §4293  Burns  1901,  Acts  1889, 

p.  237,  §6,  and  such  proceedings  were  had  that  the 
10.     same  were  approved  by  the  board  of  trustees  and 

an  ordinance  passed  assessing  the  benefits  as  appor- 
tioned by  the  engineers.  Subsequently,  on  notice  to  appel- 
lant, the  board  of  trustees,  on  account  of  the  defective  and 
insufficient  descriptions  of  the  several  lots,  tracts  and 
parcels  of  land  in  the  taxing  district,  as  contained  in  said 
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reports  of  the  engineer  and  in  the  subsequent  proceedings 
of  the  board  of  trustees,  made  an  order  of  record  that  the 
tovm  engineer  make  and  file  another  report  imder  §4293, 
suprcL  In  compliance  with  this  order  the  town  engineer 
made  and  filed  reports  substantially  the  same  as  the  ones 
first  made  and  filed,  except  that  the  descriptions  of  the 
several  lots,  tracts  and  parcels  of  land  were  made  more 
specific  and  certain.  Notices  of  the  time  when  and  place 
where  a  hearing  could  be  had  on  said  new  or  amended 
reports  were  given  in  all  respects  as  required  by  §4294, 
supra,  and  on  the  day  set  for  said  hearing,  after  the  report 
of  the  committee  appointed  under  §4294,  supra,  had  been 
made,  the  board  of  trustees,  no  one  appearing  or  making 
any  objection  to  said  reports  of  the  engineer,  approved  the 
same  and  thereby  assessed  the  benefits  to  the  several  lots, 
tracts  and  parcels  of  land  as  shown  in  the  reports  of  the 
engineer.  Voris  v.  Pittsburg  Plate  Glass  Co,,  supra; 
Brown  v.  Central  Bermudez  Co.,  supra;  Leeds  v.  Defrees, 
supra. 

Appellant  insists  that  by  the  first  assessment  the  board 
of  trustees  exhausted  its  power,  and  the  second  assessments, 
upon  which  this  action  was  brought,  were  null  and  void, 
for  which  reason  there  can  be  no  recovery  in  this  case.  *  It 
was  held  by  this  court  in  Hibben  v.  Smith,  supra,  citing  a 
number  of  cases,  that  the  power  and  duty  of  the  board  of 
trustees  under  said  statute  to  make  an  assessment  for  such 
improvement  continues  in  that  tribunal  until  legally  exer- 
cised. The  board  of  trustees  after  notice  to  appellant  found 
that  the  descriptions  of  the  real  estate  in  the  taxing  district 
were  defective  and  insufiicient  in  the  engineer's  reports  and 
the  subsequent  proceedings,  and  required  new  or  amended 
reports  of  the  engineer,  and  took  the  proper  steps  to  make 
an  assessment  of  benefits  containing  specific  and  correct 
descriptions  of  said  real  estate.  These  assessments  when 
made  superseded  and  vacated  the  first  assessments,  and  are 
not  void.    Hibben  v.  Smith,  supra,  at  page  211,  and  au- 
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thorities  cited.    The  fact  that  the  board  of  trustees  adopted 
the  reports  of  the  engineer  the  night  the  committee 

11.  reported  the  same  did  not  render  said  act  invalid. 
Appellants  had  the  right  to  go  before  that  body  and 

demand  a  hearing,  and,  if  necessary,  invoke  the  power  of 
the  courts  to  secure  the  right.  Hibben  v.  Smith,  supra; 
Shank  v.  Smith,  supra;  Brown  v.  Central  Bermudez  Co., 
supra.  It  does  not  appear,  however,  that  appellant  ever 
sought  the  opportunity  for  a  hearing.     It  has  been 

12.  uniformly  held  by  this  court  that  the  law  under 
which  said  improvement  was  made  is  not  in  viola- 
tion of  any  provision  of  the  federal  or  state  Constitutions, 
and  that  the  same  is  no  longer  an  open  question.  Voris  v. 
Pittsburgh  Plate  Class  Co.,  supra,  and  cases  cited;  Leeds 
V.  Defrees,  supra;  Martin  v.  Wills  (1901),  157  Ind.  153, 
and  cases  cited ;  Shank  v.  Smith,  supra;  Adams  v.  City  of 
Shelby ville,  supra;  McKee  v.  Totvn  of  Pendleton  (1900), 
154  Ind.  652 ;  Hibben  v.  Smith,  supra;  Pittsburgh,  etc.,  B. 
Co.  V.  Fish,  supra;  Wray  v.  Fry,  supra. 

Judgment  afltaned. 


Malott,  Receiver,  v.  Central  Trust  Company, 
Administrator. 

[No.    20,866.     Filed     November    27,     1906.     Rehearing    denied 
May  2.  1907.] 

1.  Appeal.  —  Billa  of  Exeeptuma.  —  When  Record  Proper  Con" 
trols. — Statements  made  in  a  bill  of  exceptions,  when  properly 
a  part  of  the  bill,  control  improper  record  statements  thereof; 
but  in  matters  properly  in  the  record  and  improperly  in  such 
bill,  the  record  proper  controls,    p.  430. 

2.  Same. — Bills  of  Exceptions. — Leave  for,  and  Time  of  Filing. 
— How  Shown. — Leave  for  filing  a  bill  of  exceptions  after 
term,  and  the  filing  thereof  and  date  of  filing,  must  be  shown 
by  a  record  entry,  and  cannot  be  shown  by  recitals  in  the  bill. 
p.  431. 
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3.  Appeal. — Judgment. — Motions  for  New  Trial. — Motions  in  Ar- 
rest.— How  Made  Part  of  Record. — Judgmente,  the  dates  of 
rendition,  motions  for  a  new  trial,  motions  in  arrest  of  judg- 
ment, the  rulings  thereon,  and  exceptions  thereto  are  parts  of 
the  record  proper,  and  cannot  be  brought  into  the  record  by  a 
bill  of  exceptions,    p.  432. 

4.  Same. — Bills  of  Exceptions, — Time  for  Filing, — ^Where  the 
record  shows  that  on  June  25,  90  days  were  g^iven  in  which  to 
file  bills  of  exceptions,  and  th^  were  filed  September  24,  such 
bills  were  not  filed  within  the  time.    p.  432. 

5.  Same. — Bills  of  Exceptions. — Presentation  to  Judge. — Filing. 
— ^Where  bills  of  exceptions  show  that  they  were  presented  to 
the  judge  for  his  signature  before  the  expiration  of  the  time 
given  for  filing,  such  bills,  though  filed  after  the  expiration 
of  the  time,  are  parts  of  the  record,    p.  432. 

6.  Raiiaoads. — Postal  Clerks. — Duties  Toward. — ^Railroad  compa- 
nies owe  the  same  duties  to  postal  clerks  as  to  regular  passen- 
gers,   p.  433. 

7.  EyxDENCE.— Postal  Clerks^-How  Shown  to  Be.— Proof  that  a 
railroad  company  had  been  regularly  carrying  the  mail  under 
some  arrangement  with  the  United  States,  and  that  the  de- 
cedent had  been  carried  as  a  postal  clerk  on  the  train,  suffi- 
ciently shows  that  such  company  owed  to  him  the  same  duty 
as  to  a  passenger,    p.  434. 

8.  Appeal. — Exceptions.— Necessity  of. — ^In  order  to  present  any 
question,  on  appeal,  a  proper  exception  must  be  reserved  to 
tiie  trial  court's  ruling,    p.  435. 

9.  New  Trial. — Misconduct  of  Counsel. — Argument  to  Jury.-^ 
Practice. — Where  counsel  makes  objectionable  remarks  in  the 
argument  to  the  jury,  and  the  court  promptly,  upon  objection, 
admonishes  the  jury  not  to  consider  such  statements,  there  is 
no  cause  for  a  new  trial,    p.  435. 

10.  Evidence.  —  Promotion.  —  Postal  Clerks.  —  In  an  action  of 
damages  for  the  death  of  a  postal  clerk,  evidence  that  before 
his  death  he  had  been  assigned  for  promotion  is  admissible, 
p.  436. 

11.  Same. — Objections. — Must  Be  Specific. — Appeal. — Objections 
to  evidence  because  "incompetent,  irrelevant,  and  immaterial 
and  does  not  tend  to  prove  any  issue  in  the  case,"  or  that  "it  is 
not  applicable  to  any  issue  in  the  case  and  does  not  tend  to 
prove  the  earning  capacity  of  the  decedent  in  this  case,"  are 
too  indefinite  to  present  any  question,     p.  437. 

12.  Appeal. — Evidence. — Changing  Objections  on  Appeal, — Par- 
ties, on  appeal,  cannot  shift  the  grounds  of  objection  to  evi- 
dence made  on  the  trial  of  the  case  below,    p.  437. 
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13.  Damages. — Excessive. — ^The  Supreme  Court  will  not  disturb 
a  verdict  on  the  ground  of  excessive  damages,  unless  it  appears 
that  the  jury  acted  from  prejudice,  partiality  or  corruption, 
p.  438. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Action  by  the  Central  Trust  Company  of  Greencastle, 
Indiana,  as  administrator  of  the  estate  of  Fred  H.  Herm- 
sen,  deceased,  against  Volney  T.  Malott,  as  receiver  of  the 
Terre  Haute  &  Indianapolis  Railway  Company.  From  a 
judgment  for  plaintiff  on  a  verdict  for  $9,500,  defendant 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  690.    Affirmed, 

James  L.  Clark,  J.  H.  James,  D.  P.  Williams  and  John 
0.  Williams,  for  appellant. 
8.  A.  Hays  and  8,  M.  McGregor,  for  appellee. 

Monks,  J. — This  action  was  brought  to  recover  damages 
for  the  death  of  Fred  H.  Hermsen,  alleged  to  have  been 
caused  by  the  negligence  of  appellant.  A  trial  of  said 
cause  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee. 

The  only  error  assigned  and  not  waived  is  that  '%e  court 
erred  in  overruling  appellant's  motion  for  a  new  trial." 

The  determination  of  the  question  presented  by  said 

assignment  of  error  depends  upon  matters  which  coimsel 

for  appellee  insist  are  not  in  the  record,  for  the 

^  1.  reason  that  the  bills  of  exceptions  were  not  filed  in 
the  clerk's  office  or  in  open  court  within  the  ninety 
days  allowed  by  the  court  for  that  purpose.  It  appears  from 
the  record  proper  that  final  judgment  was  rendered  on  June 
25,  1904,  at  which  time  ninety  days  were  given  appellant 
within  which  to  file  bills  of  exceptions,  and  that  the  bills  of 
exceptions  were  filed  on  September  24,  1904.  Counsel  for 
appellant  contend,  however,  that  the  bills  of  exceptions 
show  that  final  judgment  was  rendered  on  Jime  30,  1904, 
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at  which  time  ninety  days  were  given  appellant  to  file  bills 
of  exceptions,  and  that  there  being  a  conflict  between  the 
record  proper  and  the  bills  of  exceptions  as  to  the  date  of 
final  judgment  the  bills  of  exceptions  control.  The  con- 
tention of  the  appellant  is  true  only  to  a  limited  extent,  for 
the  reason  that  only  as  to  such  matters  as  may  be  properly 
shown  by  a  bill  of  exceptions  will  it  control.  Thus  the 
recital,  in  a  bill  of  exceptions  of  the  day  when  it  was  pre- 
sented to  or  signed  by  the  judge  must  be  taken  as  correct, 
but  the  general  statement  therein  that  the  same  was  pre- 
sented to  the  judge  within  the  time  allowed  will  be  dis- 
regarded. Ewbank's  Manual,  §§24,  25,  34;  3  Works's 
Practice  (4th  ed.),  p.  506,  and  notes;  Wood  v.  Ohio  Falls 
Car  Co.  (1894),  136  Ind.  598,  601.  Whatever  is  a  part 
of  the  record  proper  without  a  bill  of  exceptions  cannot  be 
made  a  part  of  the  record  by  a  bill  of  exceptions,  and  if 
there  is  any  conflict  between  the  two  as  to  such  matters  the 
record  proper  will  control.  Wilson  v.  State  (1901),  156 
Ind.  631,  635,  636,  and  authorities  cited;  Harris  v.  State 
(1900),  155  Ind.  15;  Cooney  v.  American  Mut.  Life  Ins. 
Co.  (1903),  161  Ind.  193-195,  and  cases  cited;  Ewbank's 
Manual,  §25 ;  3  Ency.  PI.  and  Pr.,  404-406. 

That  leave  was  given  during  the  term  to  file  a  bill  of 
exceptions  after  the  close  of  the  term  must  be  shown  by  an 

order-book  entry,  and  that  the  bill  of  exceptions  was 
2.     filed  in  the  clerk's  ofiice  and  the  date  of  filing  cannot 

be  showTi  by  recitals  in  the  bill.  Ewbank's  Manual, 
§§30,  31;  3  Works's  Practice  (4th  ed.),  pp.  518,  519, 
and  notes;  Gray  v.  Singer  (1894),  137  Ind.  257;  Handier 
V.  Stephenson  (1897),  147  Ind.  498;  Schoonover  v.  Reed 
(1879),  65  Ind.  313;  Board,  etc,  v.  Huffman  (1892),  134 
Ind.  1;  Drake  v.  State  (1896),  145  Ind.  210,  217;  Miller 
V.  Evansville,  etc,  R.  Co.  (1896),  143  Ind.  570;  Prather 
V.  Prather  (1894),  139  Ind.  570. 

Pinal  judgment,  the  date  when  rendered,  motions  for  a 
new   trial   and    in   arrest   of   judgment,    and   the   rulings 
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thereon  and  the  exceptions  thereto,  are  a  part  of  the 

3.  record  without  a  bill  of  exceptions  and  cannot  be 
brought  into  the  record  by  a  bill  of  exceptions. 

Wilson  V.  State  (1901),  156  Ind.  631,  635,  636,  and  au- 
thorities cited;  Harris  v.  State  (1900),  155  Ind.  15; 
Wurfel  V.  State  (1906),  167  Ind.  160 ;  3  Ency.  PI.  and  Pr., 
404-406.  It  is  evident  that  under  the  authorities  cited 
final  judgments,  motions  for  a  new  trial  and  in  arrest  of 
judgment,  and  the  exceptions  thereto  and  the  dates  thereof, 
and  all  other  matters  which  are  a  part  of  the  record  without 
a  bill  of  exceptions,  can  only  be  shown  by  being  copied 
into  the  transcript  and  duly  certified  by  the  clerk  as  a  part 
of  the  record  proper  without  a  bill  of  exceptions. 

It  follows  that  to  determine  the  date  when  final  judg- 
ment was  rendered  and  time  given  within  which  to  file 
bills  of  exceptions  we  must  look  to  the  record  proper 

4.  which  must  control  and  not  to  the  bills  of  excep- 
tions.   This  date,   as  we  have  shown,   was  June 

25,  1904. 

The  record  proper  discloses  that  the  bills  of  exceptions 

were  filed   on   September   24,    1904,   one  day   after   the 

termination  of  the  ninety  days  allowed,  but  the  bills 

5.  of  exceptions  show  by  recitals  therein  that   they 
were  presented  to  the  judge  for  his  signature,  one 

on  September  22,  and  two  on  September  23,  and  that  each 
was  signed  on  the  day  presented,  which  was  within  the 
ninety  days  allowed  by  the  court  It  has  been  uniformly 
held  by  this  court  since  the  taking  effect  on  September  19, 
1881,  of  §641  Bums  1901,  §629  R.  S.  1881  and  Homer 
1901,  that  if  the  bill  of  exceptions  is  presented  to  the  judge 
for  his  signature  within  the  time  allowed,  and  the  date  of 
presentation  is  shown  in  the  bill  of  exceptions,  such  bill 
of  exceptions  is  in  the  record,  although  it  is  signed  and 
filed  after  the  expiration  of  the  time  allowed.  Ewbank*s 
Manual,  §§31,  32;  McCoy  v.  Able  (1892),  131  Ind.  417; 
Wysor  V.  Johnson  (1892),  130  Ind.  270. 
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It  follows  that  as  said  bills  of  exceptions  were  presented 
to  the  judge  for  his  signature  within  the  ninety  days  al- 
lowed from  June  25,  1904,  they  are  a  part  of  the  record, 
although  filed  after  the  expiration  of  the  time  allowed  by 
the  court,  and  must  be  considered  in  determining  the 
questions  presented  by  the  error  assigned. 

The  causes  assigned  for  a  new  trial  and  not  waived  are : 
"(1)  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence.  (2)  Misconduct  of  one  of  the  counsel  for  ap- 
pellee in  his  closing  argument.  (3)  Admission  of  certain 
testimony,  over  the  objection  of  appellant  [which  is  set 
forth  in  the  motion  for  a  new  trial].     (4)    The  damages 


The  theory  of  the  complaint,  as  set  forth  in  both  para- 
graphs, was  that  the  relation  of  passenger  and  carrier 
existed  between  appellee's  decedent  and  appellant 
6.  at  the  time  he  received  the  injury  which  caused  his 
death,  and  that  the  same  was  caused  by  the  negli- 
gence of  appellant.  The  first  paragraph  alleged  that  ap- 
pellee's decedent  was,  at  the  time  of  his  injury,  a  postal 
clerk  in  the  service  of  the  United  States,  and  was  in  that 
character  being  carried  on  appellant's  train  under  a  con- 
tract between  the  United  States  and  appellant,  by  the  terms 
of  which  appellant  agreed  to  carry  the  mails  and  postal 
clerks  in  charge  of  them  for  a  consideration  paid  by  the 
government. 

The  second  paragraph  alleged  generally  that  the  dece- 
dent was  a  passenger  for  hire  at  the  time  of  his  injury. 

Appellant  insists  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict  as  to  the  first  paragraph  of  complaint, 
because  there  was  no  evidence,  of  any  such  contract  as  that 
alleged,  and  that  the  evidence  was  not  sufficient  to  sustain 
the  verdict  as  to  the  second  paragraph  because  there  was 
no  evidence  "that  the  decedent  paid  or  intended  to  pay  his 
fare,  or  that  he  had  been  received  and  accepted  by  appel- 
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lant  as  a  passenger,  or  that  the  relation  of  passenger  and 
carrier  had  otherwise  been  created." 

A  statute  of  the  United  States  (17  Stat  [U.  S.],  p.  309, 
§213, 2  U.  S.  Comp.  Stat,  p.  2719,  §4000)  makes  it  the  duty 
of  railroad  companies  carrying  mail  to  "carry  on  any  train 
which  may  run  over  its  road  and  without  extra  charge 
therefor  all  mailable  matter  directed  to  be  carried  thereon, 
with  the  person  in  charge  of  the  same.'^  The  greater 
weight  of  authority  is  to  the  effect  that  railroads  owe  the 
same  degree  of  care  to  postal  clerks  and  mail  agents  riding 
in  the  postal  car  in  chaise  of  the  mail  as  they  do  to  pas- 
sengers riding  upon  the  train.  Ohio,  etc,  R.  Co.  v.  Voight 
(1890),  122  Ind.  288;  Cleveland,  etc.,  R.  Co.  v.  Ketcham 
(1893),  133  Ind.  346,  350-354,  19  L.  R.  A.  339,  36  Am. 
St  550;  Seybolt  v.  New  York,  etc.,  R.  Co.  (1884),  95  X. 
T.  562,  47  Am.  Rep.  75 ;  Gleeson  v.  Virginia,  etc.,  R.  Co. 
(1891),  140  U.  S.  435,  11  Sup.  Ct  859,  35  L.  Ed.  458; 
Magofflnv.  Missouri  Pac.  R.  Co.  (1890),  102  Mo.  540, 15  S. 
W.  76,  22  Am.  St  798;  Gulf,  etc.,  R.  Co.  v.  Wilson 
(1891),  79  Tex.  371,  15  S.  W.  280,  11  L,  R.  A.  486  and 
note,  23  Am.  St.  345 ;  Southern  Pac.  R.  Co.  v.  Cavin 
(1906),  144  Fed.  348,  75  C.  C.  A.  350;  Chamberlain  v. 
Pierson  (1898),  87  Fed.  420,  31  C.  C.  A.  157;  3  Thomp- 
son, Xegligence  (2d  ed.),  §2649,  and  cases  cited. 

It  was  clearly  shown  by  the  evidence  that  appellant  was 
engaged  in  carrying  the  United  States  mails  on  its  trains 
under  some  arrangement  with  the  federal  govern- 
7.  ment,  and  that  the  decedent  was  a  postal  clerk  in 
the  service  of  the  United  States  in  charge  of  sucli 
mail  on  appellant's  train,  and  was  being  carried  as  a  postal 
clerk  on  appellant's  train  at  the  time  he  received  the  injury 
which  caused  his  death,  the  same  being  caused  by  a  "head- 
end collision  of  two  of  appellant's  trains  on  appellant's 
railroad."  He  had  been  traveling  as  such  postal  clerk  on 
appellant's  road  for  several  years  before  his  injury. 

Under  the  authorities  cited,  said  evidence  clearly  shows 
that  ai>[)cllaut  owed  to  appellant's  decedent,  while  riding  in 
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the  postal  car  as  a  postal  clerk  on  its  train  at  the  time  of 
his  injury,  the  same  duty  it. owed  a  passenger  riding  on 
the  train ;  that  the  relation  of  passenger  and  carrier  existed 
between  them.  It  follows  that  said  objections  to  the  suffi- 
ciency of  the  evidence  are  not  tenable. 

In  the  closing  argument  made  by  one  of  the  counsel  for 

appellee,  he  made  a  certain  statement  to  the  jury  to  which 

counsel  for  appellant  "took  exceptions,  and  moved 

8.  that  the  court  discharge  the  jury  and  set  aside  the 
submission  of  said  cause."    Before  the  court  ruled 

on  said  motion  said  counsel  for  appellee  withdrew  the  state- 
ment to  which  appellant  had  objected,  and  asked  the  jury 
not  to  consider  it  The  court  thereupon  said  that  "counsel 
must  not  go  outside  the  record,"  and  instructed  "the  jury 
that  they  must  not  consider  the  statement  made  by  counsel 
outside  the  record  and  must  give  no  weight  to  anything 
said  by  counsel  unless  it  was  supported  by  the  evidence, 
but,  in  making  up  their  verdict  in  the  case,  they  should  be 
governed  solely  by  the  facts  proved,  and  overruled  said 
motion  of  appellant"  to  discharge  the  jury  and  withdraw 
the  submission  of  said  cause.  No  exception  was  reserved 
to  this  ruling  by  appellant.  The  exception  must  be  to  some 
ruling  of  the  court  and  not  to  the  conduct  of  the  attorney. 
Southern  Ind.  R.  Co.  v.  Fine  (1904),  163  Ind.  617,  623, 
624;  Coppenhaver  v.  State  (1903),  160  Ind.  540,  548; 
Robb  V.  State  (1896),  144  Ind.  569,  571,  572. 

The  failure  of  appellant  to  except  to  the  action  of  the 
court  in  overruling  said  motion  was  a  waiver  of  any  right 
to  challenge  the  correctness  thereof.  Elliott,  App.  Proc, 
§783,  p.  742. 

Even  if  such  exception  had  been  taken,  we  think  appel- 
lant has  no  just  cause  to  complain,  as  the  court  without 
delay   admonished  the  jury  not  to  consider  said 

9.  objectionable    statement.     This   was    all    appellant 
was  entitled  to  ask.    Sovihem  Ind.  B.  Co.  v.  Fine, 

supra,  and  cases  cited. 


Digiti 


zed  by  Google 


436  SUPREME  COTJET  OF  INDIANA, 

Malott  V,  Central  Trust  Co.— 168  Ind.  428. 

Appellee  proved  without  objection  that  the  decedent  had 
entered  the  mail  service  as  a  postal  clerk,  at  an  annual 

salary  of  less  than  $800,  and  had  been  promoted 
10.     under  the  civil  service  rules  until  he  had  reached  a 

grade  where  his  salary  was  $1,000  per  anmma.  Mr. 
Ball,  a  chief  clerk  in  the  railway  mail  service,  testified  on 
behalf  of  appellee  that  on  October  14,  1904,  the  day  before 
the  collision  in  which  the  decedent  was  killed,  decedent  had 
been  assigned  temporarily  to  fill  a  vacancy  created  by  an 
old  clerk  who  wanted  a  lighter  run,  and  who  was  willing 
to  receive  a  reduction  in  salary  in  order  to  get  it.  This 
temporary  appointment  would  have  taken  effect  November 
21,  1904,  if  appellee  had  lived.  His  salary  would  have 
been  the  same  in  this  temporary  assignment  as  it  was  in 
the  position  he  already  had.  It  carried  no  increase  of 
salary.  Coimsel  for  appellant  objected  to  the  evidence  as 
to  the  date  said  assignment  would  take  effect,  and  what 
his  salary  would  have  been  under  such  assignment,  on  the 
ground  that  it  is  "speculative,  prospective,  and  refers  to 
something  in  the  future;  it  would  not  tend  to  prove  that 
the  decedent,  Mr.  Hermsen,  could  have  filled  the  position 
if  there  was  a  vacancy;  it  is  simply  a  matter  that  was 
operating  in  the  minds  of  the  witnesses  and  other  officers, 
and  it  refers  to  something  to  take  place  after  his  death ;  and 
the  amount  of  his  salary  xmder  such  assignment  does  not 
tend  to  prove  the  nature  of  his  service  or  the  measure  of 
damages  in  this  case."  These  objections  were  overruled, 
and  appellee  was  permitted  to  prove  by  said  witness  that 
said  assignment  would  have  taken  effect  on  November  21, 
1904,  and  that  it  carried  no  increase  of  salary.  We  think 
the  e^adence  was  properly  admitted.  The  assignment  was 
made  and  signed  before  the  collision  in  which  the  decedent 
was  injured,  and  it  did  not  simply  rest  in  the  minds  of  the 
witness  and  other  officers,  but  was  an  act  done.  There 
being  no  increase  in  salary,  it  could  not  affect  the  amount 
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of  damages.  It  is  evident  that  this  evidence,  even  if  er- 
roneously admitted,  did  not  harm  appellant 

It  was  assigned  as  the  twenty-third  cause  for  a  new  trial, 

that  the  court  erred  in  permitting  a  witness  for  appellee 

to  answer  a  question/  which  is   set  forth   in  the 

11.  motion  for  a  new  trial,  over  the  objection  and  ex- 
ception   of    appellant.     The    objection    stated    by 

appellant  to  the  question  was  that  "it  is  incompetent,  ir- 
relevant, and  immaterial,  and  does  not  tend  to  prove  any 
issue  in  the  case.'' 

The  twenty-sixth  cause  for  a  new  trial  was  on  tho 
ground  that  the  court  erred  in  admitting  certain  evidence 
over  appellant's  objection.  The  objection  stated  by  appel- 
lant was  that  "it  is  not  applicable  to  any  issue  in  the  case 
and  does  not  tend  to  prove  the  earning  capacity  of  the 
decedent  in  this  case."  It  is  well  settled  that  said  grounds 
of  objection  stated  in  the  court  below  wore  too  indefinite, 
uncertain,  and  general  to  present  any  question.  Hichs  v. 
State  (1905),  165  Ind.  440,  and  cases  cited;  Musser  v. 
State  (1901),  157  Ind.  423,  430,  431,  and  authorities 
cited;  Ohio,  etc.,  B.  Co.  v.  Walker  (1888),  113  Tnd.  196, 
200,  201,  3  Am.  St.  638.  Moreover  the  objections  made 
in  the  court  below  to  the  admission  of  the  evidence 

12.  set  forth  in  the  twenty-third  and  twenty-sixth  causes 
for  a  new  trial  are  not  urged  in  this  court,  but  a 

different  objection  is  made. 

It  is  settled  that  only  the  specific  objections  to  the  ad- 
mission of  evidence  stated  to  the  trial  court  are  available 
on  appeal,  for  the  reason  that  objections  not  made  in  tlic 
court  below  will  not  be  considered  on  appeal.  Miisser  v. 
State,  supra,  and  cases  cited ;  Ohio,  etc.,  R.  Co.  v.  Walker, 
supra. 

Courts  on  appeal  will  not  disturb  a  verdict  on  the  ground 
of  excessive  damages,  unless  the  damages  are  so  excessive 
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as  to  indicate  that  tlie  jury  acted  from  prejudice, 

13.     partiality    or    corruption.     Indiana    Car    Co.    v. 

Parker  (1885),  100  Ind.  181,  196,  and  cases  cited; 

Louisville,  etc.,  E.  Co.  v.  Miller  (1895),  141  Ind.  533,  566 ; 

Woollen,  Trial  Proc.,  §§4409,  4411. 

Under  this  rule,  we  cannot  say  the  damages  are  excessive. 
Judgment  affirmed. . 
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Rehearing  denied  May 


Pleading.  —  Complaint.  —  Master  and  Servant. — Employers' 
Liability  Act. — Railroads. — A  complaint  showing  that  the  en- 
gineer of  defendant  railroad  company's  train  negligently  backed 
such  train,  without  signal  or  lookout — a  violation  of  the  com- 
pany's rules  and  of  a  city  ordinance— over  plaintiff,  who  was 
standing,  on  a  dark  night,  near  the  track  waiting  to  take 
charge  of  his  engine,  is  based  upon  section  one  of  the  em- 
ployers' liability  act  (Acts  1893,  p.  294,  §7083  Bums  1901). 
p.  444. 

2.  Constitutional  Law.— ^a;  Post  Facto  Laws. — To  what  Sub- 
jects Applicable. — Article  1,  §24,  of  the  state  Constitution,  and 
article  1,  §10,  of  the  federal  Constitution,  prohibiting  the  pass- 
age of  ex  post  facto  laws,  apply  only  to  criminal  and  penal 
laws.    p.  445. 

3.  Same.  —  Contracts.  —  Impairing  Obligation  of. — Railroads. — 
Employers*  Liability  Act. — An  employers*  liability  act,  affect- 
ing the  common-law  relation  of  master  and  servant,  is  not  un- 
constitutional as  impairing  the  obligation  of  a  contract,  where 
it  appears  that  the  term  of  plaintiff's  employment  by  the  de- 
fendant company  began  prior  to  the  taking  effect  of  such  act, 
but  that  he  had  no  definite  contract  of  service,     p.  446,  457. 

4.  Trial. — General  Verdict — Inferences. — A  general  verdict  for 
plaintiff  determines  all  issues  in  favor  of  such  verdict;  and  all 
inferences  and  presumptions  will  be  indulged  in  its  favor,  but 
none  against  it.    p.  446. 
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5.  Trial. — General  Verdict — Answers  to  Interrogatories. — Con- 
flict— The  answers  to  the  interrogatories  to  the  jury  control 
the  general  verdict  only  when  the  conflict  between  them  is  so 
great  that  it  cannot  be  removed  by  any  evidence  admissible 
under  the  issues,    p.  447. 

6.  Same.  —  Interrogatories,  —  Master  and  Servant — Negligence, 
— Assumption  of  Risk, — Answers  to  the  interrogatories  to  the 
jury  showing  that  there  was  no  evidence  that  plaintiff 
could  not  have  seen  nor  heard  the  approaching  train  which 
injured  him,  and  answers  showing  that  if  he  had  listened  and 
looked  he  could  not  have  heard  nor  seen  the  train,  and  that 
there  was  something  which  prevented  his  seeing  and  hearing 
such  train,  is  not  a  finding  that  his  view  was  not  obstructed, 
nor  that  he  saw  and  heard  such  approaching  train,    p.  447. 

7.  Same.  —  Interrogatories,  —  Answers. — Conflict, — Uncertainty. 
— Conflicting  answers,  or  answers  so  uncertain  that  their 
meaning  cannot  be  ascertained,  cannot  control  the  general 
verdict,     p.  448. 

8.  Master  and  Servant.  —  Employers'  Liability  Act  —  Negli- 
gence. —  Vice-Principals.  —  Under  subdivision  four  of  §7083 
Bums  1901,  Acts  1893,  p.  294,  §1,  railroad  companies  are  liable 
f  er  the  negligence  of  employes  in  charge  of  signal  and  telegraph 
offices,  switch  yards,  shops,  round-houses,  locomotive  eng^ines, 
trains  upon  a  railway,  and  of  others  in  authority  the  same  as 
if  such  persons  were  vice-principals  of  such  companies,    p.  449. 

9.  Same.  —  Employers'  Liability  Act  —  Assumption  of  Risk. — 
Vice-Principals, — Under  subdivision  four  of  §7083  Bums  1901, 
Acts  1893,  p.  294,  §1,  other  railroad  employes  do  not  assume 
the  risk  of  the  negligence  of  persons  in  charge  of  signal  or 
telegraph  offices,  switch  yards,  shops,  round-houses,  locomotive 
engines,  trains  upon  a  railway  or  of  others  in  authority,  since 
they  are  treated  as  vice-principals  and  not  as  fellow  servants, 
p.  450. 

10.  Evidence.  —  Admissions.  —  Corporate  Existence.  —  Appear- 
ance.— Estoppel. — A  corporation,  by  entering  a  general  appear- 
ance, e.  g.y  by  filing  an  answer,  in  an  action,  admits  its  corporate 
existence  and  estops  itself  from  denying  same;  and  it  is  not 
necessary  afterwards  for  the  plaintiff  to  prove  such  fact. 
p.  451. 

11.  Trial. — Instructions. — Assuming  Corporate  Existence  of  De- 
fendant.— An  instruction  that  proof  of  the  corporate  existence 
of  defendant  railroad  company  was  not  necessary,  is  correct, 
where  such  company  entered  a  general  appearance  to  the  ac- 
tion,    p.  451. 
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12.  Master  and  Servant. — Employers'  Liability  Act. — Service. 
— Evidence. — To  maintain  an  action  under  subdivision  four,- 
§7083  Burns  1901,  Acts  1893,  p.  294,  §1,  the  injured  servant 
must  show  that  he  was  actually  engaged  in  the  railroad  com- 
pany's service  at  the  time  of  the  injury;  and  evidence  showing 
that  the  plaintiff  was  an  engineer,  that  he  had  received,  orders 
for  duty,  and  that  he  had  taken  his  position  to  take  charge  of 
his  engine  upon  its  arrival,  shows  that  he  was  actually  in  the 
service,    p.  452. 

13.  Trial.  —  Interrogatories. — Answers. — Evidence. — ^An  answer 
to  an  interrogatory  to  the  jury  that  a  certain  person  was  in 
charge  of  the  engine  causing  plaintiff's  injury,  is  supported  by 
the  evidence,  where  plaintiff  testifies  thereto,    p.  452. 

14.  Master  and  Servant. — Employers'  Liability  Act. — Engines. 
— Charge  of. — ^Whether  the  evidence  shows  that  the  person  in 
charge  of  a  locomotive  engine  was  an  engineer  or  merely  a 
person  in  charge,  his  negligence  in  backing  such  engine  over 
another  servant  renders  the  company  liable  under  §7083  Bums 
1901,  subd.  4,  Acts  1893,  p.  294,  §1.  p.  452. 

15.  Same. — Municipal  Ordinances. — Violations. — Liability. — ^The 
master's  violation  of  a  city  ordinance  is  negligence  per  se,  and 
if  it  proximately  resulted  in  a  servant's  injury,  such  servant 
can  recover,  unless  he  was  guilty  of  contributory  neglig^ence. 
p.  453. 

16.  Negugence.  —  Proacimate  Cause.  —  Evidence. — Railroads. — 
Violation  of  Municipal  Ordinance. — Evidence  by  the  plaintiff 
alone,  an  engineer  standing  in  the  yards  ready  to  receive  his 
engine,  that  his  sight  and  hearing  were  good,  that  he  did  not 
see  nor  hear  the  approaching  engine  and  car,  that  such  engine 
was  being  backed  by  the  person  in  charge,  without  signal  or 
lookout,  at  a  rate  in  excess  of  the  city  ordinance,  authorizes 
the  jury  to  find  for  the  plaintiff  that  such  violation  was  the 

•     proximate  cause  of  the  injury,    p.  456. 

17.  Appeal. — Weighing  Evidence. — The  Supreme  Court  will  not 
weigh  conflicting  evidence,     p.  457. 

18.  Master  and  Servant.  —  Violation  of  Rules.  —  Proximate 
Cause. — Railroads. — The  violation  of  a  rule  by  the  servant,  will 
not  prevent  a  recovery  for  the  master's  negligence,  unless  such 
violation  was  the  proximate  cause  of  the  injury,    p.  457. 

19.  Same.  —  Contributory  Negligence.  —  Railroads.  —  Backing 
Trains. — Question  for  Jury. — Whether  an  engineer,  who  was 
run  over  by  a  train  which  was  backing  through  a  yard,  with- 
out signal  or  lookout,  in  violation  of  a  city  ordinance,  was 
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guilty  of  contributory  negligence  in  standing  near  such  track 
to  take  charge  of  his  approaching  engine,  was  a  question  for 
the  jury.    p.  457. 

20.  Master  and  SERVANT.—^ervants  in  Switch  Yard. — "Look- 
and-Listen"  Rule. — The  "look-and-listen"  rule,  as  applied  to 
travelers  at  a  highway  crossing,  is  not  applicable  in  its  strict- 
ness to  employes  at  work  in  and  about  a  switch  yard.    p.  457. 

21.  Appeal. — Bill  of  Exceptiana. — Injured  Foot — A  bill  of  ex- 
ceptions showing  the  testimony  describing  an  injured  foot  ex- 
hibited to  the  jury,  sufficiently  presents  such  matter  to  the 
Supreme  Court  on  appeal,    p.  458. 

22.  Evidence.  —  Injured  Foot  —  Railroads.  —  Negligence. — The 
plaintiff,  whose  foot  was  crushed  by  the  negligence  of  a  railroad 
company,  may  exhibit  such  foot  to  the  jury,  in  an  action  for 
damages  on  account  of  such  negligence,    p.  458. 

23.  Same. — Carlisle  Tables  of  Mortality. — In  a  personal  injury 
case,  the  Carlisle  tables  of  mortality  are  admissible  to  show 
the  plaintiff's  expectancy  in  life.    p.  458. 

24  Trial.  —  Instructions.  —  Issues. — Evidence. — An  instruction 
that  if  plaintiff  proves  by  a  preponderance  of  the  evidence  the 
material  allegations  of  his  complaint  (without  stating  what 
they  are),  he  is  entitled  to  recover,  is  not  erroneous,    p.  459. 

25.  Same. — Instructions. — Issues. — Failure  to  Present. — Duty  of 
Parties — The  mere  failure  of  the  judge  to  state  the  issues  to 
the  jury  does  not  constitute  reversible  error,  it  being  the  duty 
of  the  complaining  party  in  such  case  to  prepare  a  proper 
instruction  containing  same  and  present  to  the  court  with  a 
request  that  it  be  given,    p.  459. 

26.  Same. — Instructions. — Master  and  Servant. — Negligence.-^^ 
An  instruction,  in  an  action  by  a  locomotive  engineer  against 
his  railroad  company  for  negligently  backing  a  train  without 
signal  or  lookout,  in  violation  of  a  city  ordinance,  causing  him 
injuries,  that  defendant  was  required  to  exercise  such  care  as 
ordinary  persons  would  exercise  under  like  circumstances,  is 
not  erroneous,    p.  459. 

27.  Trial. — Negligence. — Several  Acts  Alleged. — Proof  of  One. 
— ^Where  several  acts  of  negligence  are  alleged  in  plaintiff's 
complaint,  proof  of  one  or  more  of  such  acts  is  sufficient, 
p.  459. 

28.  Appeal. — Briefs. — Points. — Certainty. — The  "points"  in  ap- 
pellant's brief,  that  the  instructions  given  were  "indefinite,  un- 
certain, and  inapplicable  to  the  evidence,"  present  no  question 
on  appeal,  it  being  necessary  for  such  "points"  to  specify  the 
specific  defects,    p.  460. 
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29.  Trial.  —  Interrogatories,  —  CounseVs  Comment  on. — Counsel 
have  the  right  to  read  and  comment  upon  the  interrogatories, 
and  discuss  the  evidence  relating  to  them,  in  the  argument  to 
the  jury.    p.  460. 

30.  Same.  —  Interrogatories,  —  Misconduct  of  Counsel  —  How 
Questioned. — Where  counsel  improperly,  in  the  argument,  tell 
the  jury  how  to  answer  certain  interrogatories  propounded, 
the  complaining  party  may  not  have  the  jury  discharged,  but 
should  immediately  ask  the  court  to  instruct  the  jury  not  to 
consider  such  statements;  and  an  instruction  by  the  court  to 
answer  same  according  to  the  preponderance  of  the  evidence 
renders  such  statements  harmless,    p.  461. 

31.  Damages. — Excessive, — Test. — Damages  awarded  will  not  be 
considered  excessive,  unless  it  appears  that  the  jury  acted  from 
prejudice,  partiality  or  corruption,    p.  461. 

32.  Constitutional  Law. — Fifth  Amendment. — Restrictions  on 
Federal  Power. — Employers*  Liability  Acts. — The  fifth  amend- 
ment to  the  federal  Constitution  restricts  federal  power,  and 
has  no  application  to  employers'  liability  acts  passed  by  the 
states,    p.  462. 

83.  Same. — Fourteenth  Amendment. — Corporations. — Citizens. — 
Employers*  Liability  Acts. — A  railroad  company  is  not  a  "cit- 
izen'' within  the  meaning  of  that  part  of  the  fourteenth  amend- 
ment to  the  federal  Constitution  which  inhibits  the  states  from 
abridging  the  "privileges  or  immunities"  of  citizens  of  the 
United  States,  and  therefore  an  employers'  liability  act  does 
not  affect  any  "privileges  and  immunities"  guaranteed  by  such 
amendment,    p.  462. 

34.  Same.  —  Due  Process.  —  Persona.  —  Railroads.  —  Employers* 
Liability  Acts. — Railroad  companies  are  persons  within  that 
part  of  the  fourteenth  amendment  guaranteeing  due  process  of 
law;  and  neither  such  amendment  nor  the  state  Constitution 
forbids  the  enactment  of  the  employers'  liability  law  (Acts 
1893,  p.  294).     p.  462. 

35.  Same. — Employers*  Liability  Acts, — Railroads. — Other  Corpo- 
rations. —  Statutes.  —  Severance.  —  Railroad  companies  cannot 
raise  the  question  of  the  constitutional  validity  of  section  one 
of  the  employers'  liability  act  (Acts  1893,  p.  294,  §7083  Burns 
1^01),  on  the  ground  that  it  is  unconstitutional  as  to  other 
cotporations,  since  such  statute  is  capable  of  severance  and  may 
be  sustained  as  to  railroads,    p.  463. 

36.  Same. — Discrimination. — Railroads. — Statutes  may  be  en- 
acted affecting  the  liabilities  of  railroad  operators  alone,  since 
the  peculiar  dangers  of  operating  a  railroad  afford  grounds  for 
a  reasonable  separate  classification  of  liabilities,    p.  464. 
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37.  Statutes. — Construction. — Intent — ^The  purpose  of  inter- 
pretation is  to  ascertain  the  true  intent;  and  when  the  intent 
is  ascertained  the  language  will  be  construed  so  as  to  carry 
out  such  intent,     p.  464. 

38.  Same. — Employers'  Liability  Act. — Who  Liable. — Section  one 
of  the  employers'  liability  act  (Acts  1893,  p.  294,  §7083  Bums 
1901),  providing  that  "every  railroad  or  other  corporation 
within  this  State"  shall  be  liable  for  certain  injuries,  should  be 
construed  to  include  any  person,  company  or  corporation  en- 
gaged in  operating  a  railroad  in  this  State,    p.  465. 

39.  Same.  —  Title.  —  Employers'  Liability  Act. — Railroads. — The 
title  to  the  employers'  liability  act  (Acts  1893,  p.  294),  read  in 
the  light  of  the  Constitution  (Art.  4,  §19),  providing  that  the 
title  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  refers  only  to  the  liability  of  owners  and 
operators,  regardless  of  whether  the  railroads  are  owned  or 
operated  by  persons,  companies  or  corporations,    p.  465. 

40.  Appeal.  —  Briefs.  -^  "Points."  —  New  Questions. — Appellant 
must  state  every  question  to  be  presented  on  appeal  in  his 
"points;"  and  if  he  fails  to  do  so,  he  cannot  afterwards  raise 
the  omitted  questions.  Such  "points"  may  be  followed  by  argu- 
ment in  elaboration  thereof,    p.  467. 

From  Cass  Circuit  Court;  T.  F.  Palmer,  Special  Judge. 

Action  by  George  W.  Lightheiser  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  for  $10,000  on  a  verdict  for  $12,000,  a 
remittitur  being  filed  for  $2,000,  defendant  appeals.  Af- 
firmed.    (Appealed  to  United  States  Supreme  Court.) 

Oeorge  E.  Ross,  for  appellant. 

Frederick  Landis,  Nelson,  Myers  &  Yarlott  and  McCon- 
nell,  Jenkines,  Jenkines  &  Stuart,  for  appellee. 

!^^oxKS,  J. — Appellee  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  him  while  in 
the  sendee  of  appellant  by  reason  of  being  knocked  down 
and  run  over  by  appellant's  train  at  its  station  in  the  city 
of  Logansport,  Indiana.  This  is  the  second  appeal  of  said 
cause.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  (1904),  163 
Tnd.  247.  On  the  former  appeal  the  second  paragraph  of 
<»omplaint  was  held  sufficient  upon  demurrer.     The  other 
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paragraphs  of  the  complaint,  being  the  first,  third  and 
fourth,  were  held  insuflScient,  and  the  cause  reversed  for 
that  reason. 

When  the  cause  was  returned  to  the  court  below,  appellee 
filed  an  amended  first  paragraph  of  complaint  Appellant's 
demurrer  thereto  for  want  of  facts  was  overruled.  After 
issues  were  joined  the  cause  was  tried  by  a  jury,  and  a 
general  verdict  returned  in  favor  of  appellee.  The  jury 
also  found  specially  upon  particular  questions  of  fact 
stated  to  them  in  writing  in  the  form  of  interrogatories, 
submitted  by  the  court  under  §555  Bums  1901,  Acts  1897, 
p.  128.  Over  a  motion  by  appellant  for  judgment  in  its 
favor  on  the  answers  to  the  interrogatories  notwithstanding 
the  general  verdict,  and  over  a  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  general  verdict  in  favor  of 
appellee. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  (1)  the  demurrer  to  the  amended  first 
paragraph  of  complaint;  (2)  the  motion  for  a  judgment  in 
favor  of  appellant  on  the  answers  of  the  jury  to  the  inter- 
rogatories notwithstanding  the  general  verdict;  (3)  the 
motion  for  a  new  trial. 

This  court  on  the  former  appeal  correctly  held  that  the 
second  paragraph  of  complaint  was  founded  upon  section 
one  of  the  employers'  liability  act  (Acts  1893,  p.  294, 
§7083  Bums  1901),  and  that  it  was  sufiicient  to  withstand 
a  demurrer  for  want  of  facts. 

It  appears  from  said  second  paragraph  that  appellee 

was  in  the  employ  of  appellant  as  a  locomotive  engineer, 

and  that  he  received  the  injuries  sued  for  in  the 

1.  city  of  Logansport,  Indiana,  during  the  night-time, 
by  being  knocked  down  and  run  over  by  a  train 
consisting  of  a  locomotive  and  mail-car  belonging  to  appel- 
lant, which  was  being  run  backwards  in  appellant's  yards. 
It  is  averred  in  said  paragraph  that  appellee  had  been 
ordered  to  make  a  trip  upon  appellant's  road;  "that,  in 
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obedience  to  said  order,  plaintiff,  as  was  his  duty  under 
his  employment,  took  his  position  between  the  track  on 
which  his  locomotive  was  standing  and  the  track  on  which 
said  locomotive  and  mail-car  were  (the  mail-car  being  in 
front),  for  the  purpose  of  examining,  accepting,  taking 
charge  and  assuming  control,  as  locomotive  engineer,  of  his 
said  locomotive;  that  said  locomotive  began  to  move  east- 
ward, and  at  the  time  said  locomotive  and  mail-car  passed 
him,. leaving  a  space  of  but  four  feet  between  said  mail-car, 
which  was  in  front,  and  his  locomotive,  where  he  might 
stand;"  that  while  appellee  was  occupying  this  position, 
"as  it  was  his  duty  to  do  under  his  employment,"  he  was 
knocked  down  and  run  over  by  said  mail-car  and  locomotive 
engine.  Said  paragraph  counts  on  the  negligence  of  the 
engineer  in  control  of  the  locomotive  which  was  moving 
the  mail-car.  He  is  charged  with  negligently  moving  said 
mail-car  backwards  without  a  person  stationed  on  the  rear 
end  thereof,  so  as  to  perceive  the  first  sign  of  danger  and 
to  signal  the  engineer,  as  required  by  a  rule  of  appellant. 
Said  engineer  is  also  charged  with  negligence  in  moving 
said  locomotive  and  mail-car,  in  violation  of  certain  ordi- 
nances of  the  city  of  Logansport.  It  is  also  alleged  that 
appellee  was  knocked  down  and  run  over  by  said  car  as  a 
result  of  the  negligence  pleaded. 

Said  amended  first  paragraph  of  complaint  is  founded 
on  the  fourth  subdivision  of  section  one  of  the  employers' 
liability  act  (§7083,  supra)  y  and  is  the  same  as  the  second 
paragraph  correctly  held  good  on  the  former  appeal,  except 
it  pleads  the  violation  of  four  additional  rules  of  the  com- 
pany, not  mentioned  in  the  second  paragraph. 

On  the  former  appeal  one  of  the  many  objections  made 
by  appellant's  counsel  to  said  second  paragraph  of  com- 
plaint was   "that,   as  it  appeared  therefrom  that 

2.     appellee  had  been  continuously  in  the  employ  of 

appellant  as  a  locomotive  engineer  for  twenty-seven 

years,  the  employers'  liability  act  of  1893  is  unconstitu- 
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tional  in  such  a  case  as  amounting  to  an  attempt  to  impair 
the  obligation  of  a  contract  in  violation  of  §24,  article  1, 
of  the  state  Constitution,  and  §10,  article  1,  of  the  Consti- 
tution of  the  United  States,  which  prohibit  the  passing  of 
any  "ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts."  On  this  appeal  he  contends  that,  for  the  same 
reason,  said  employers'  liability  act  violates  the  ex  post 
facto  clause  of  said  sections.  It  is  held  that  the  phrase 
"ex  post  facto''  law  is  only  applicable  to  criminal  and 
penal  laws,  and  not  to  laws  like  the  one  in  controversy. 
Cooley,  Const.  Lim.  (7th  ed.),  373-376;  Calder  v.  Bull 
(1798),  3  Dal.  386,  390. 

But,  if  it  were  otherwise,  what  was  said  by  this  court 

on  the  former  appeal  (Pittsburgh,  etc,  R.  Co.  v.  Light- 

heiser,  supra)  y  as  to  the  contention  then  made,  is 

3.  a  sufficient  answer  to  the  one  now  made.     This 
court  said  on  page  262:     "It  is  enough  to  dispose 

of  this  objection  to  state  that  it  does  not  appear  that  at  the 
time  said  act  went  into  force  there  was  any  such  definitive 
agreement  between  the  parties  for  the  future  as  would 
warrant  the  assertion  that  any  contract  right  of  appellant 
had  been  impaired." 

Upon  the  authority  of  the  opinion  on  the  former  appeal, 
we  hold  that  said  amended  first  paragraph  is  sufficient,  and 
that  the  court  did  not  err  in  overruling  the  appellant^s  de- 
murrer thereto. 

Appellant  next  insists  that  the  court  below  erred  in  over- 
ruling the  motion  for  a  judgment  in  its  favor  on  the 
answers  of  the  jury  to  the  interrogatories  notwith- 

4.  standing  the  general  verdict.     The  general  verdict 
necessarily  determined  all  material  issues  in  favor 

of  appellee,  and  it  is  well  settled  that,  unless  the  answers 
of  the  jury  to  the  interrogatories  are  in  irreconcilable  con- 
flict with  the  general  verdict,  the  court  did  not  err  in  over- 
ruling appellant's  motion  for  judgment  in  its  favor.  The 
answers  to  the  interrogatories  cannot  be  aided  by  any  pre- 
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sumptions,  for  the  rule  is  that  all  reasonable  presumptions 
will  be  indulged  in  favor  of  the  general  verdict,  and  none 
will  be  indulged  in  favor  of  the  answers  to  the  interroga- 
tories. The  special  findings  of  the  jury  in  answer 
6.  to  the  interrogatories  override  the  general  verdict 
only  when  both  cannot  stand,  the  conflict  being  such 
that,  upon  the  face  of  the  record,  it  is  beyond  the  possibility 
of  being  removed  by  any  evidence  admissible  under  the 
issues  in  the  cause.  Johnson  v.  Gehhauer  (1902),  159  Ind. 
271,  282,  283,  and  cases  cited;  Indiana  R.  Co.  v.  Maurer 
(1903),  160  Ind.  25,  27;  Southern  Ind.  R.  Co.  v.  Peyton 
(1902),  157  Ind.  690,  697;  City  of  Jeffersonville  v.  Cray 
(1905),  165  Ind.  26,  29,  and  cases  cited;  McCoy  v.  Ko- 
homo  R.j  etc.,  Co.  (1902),  158  Ind.  662-664,  and  cases 
cited. 

Appellant  claims  that  the  jury's  answers  to  interroga- 
tories show  that  "appellee  entered  appellant's  employ  in 
1874  as  locomotive  engineman;  that  he  served  as 
6.  such  for  ten  years;  that  seventeen  years  prior  to 
January  19,  1901,  the  date  when  he  received  the 
injuries  sued  for,  he  was  promoted  to  passenger  engine- 
man,  and  that  he  served  appellant  as  such  continuously  up 
to  the  time  of  his  injuries;  that  he  took  charge  of  his 
engine  on  the  morning  he  was  injured  at  appellant's  shops, 
about  one  mile  east  of  its  passenger  station,  and  ran  such 
engine  down  to  the  passenger  station,  where  he  alighted  to 
get  his  orders;  that  he  knew  of  the  location  and  use  of 
appellant's  tracks ;  that  the  rules  of  the  company  required 
him,  after  receiving  his  orders,  to  go  and  take  charge  of  his 
engine;  that  he  received  his  orders  at  3:23  o'clock  a.  m., 
but  did  not  go  to  his  engine,  although  he  had  ample  time 
and  opportunity;  that  it  was  customary  for  appellant  to 
use  the  east-bound  main  track  while  a  train  was  standing 
at  the  passenger  platform  on  the  west-bound  track;  that 
the  space  between  the  two  tracks  was  sufficient  for  plaintiff 
to  stand  and  not  be  injured  by  passing  trains ;  that  the  jury 


Digitized  by  CjOOQ IC 


448  SUPREME  COURT  OF  INDIANA, 


Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser— 168  Ind.  438. 

found  in  answer  to  interrogatories  131  and  133  that  there 
is  no  evidence  to  show  that  the  appellee  conld  not  see  and 
hear  the  Approaching  train  that  struck  him  in  time 
to  avoid  the  injury." 

Counsel  for  appellant  insists  that,  "when  the  jury  found 
the  facts  above  stated,  they  found  that  appellee  saw  and 
heard  the  approaching  train,  because  the  law  assumes  he 
saw  and  heard  it  if  the  view  is  unobstructed  and  there  is 
no  evidence  that  he  did  not  see  and  hear  it  If  the  facts 
above  set  out  are  true,  appellee  not  only  assumed  the  risk 
which  caused  his  injury,  but  he  is  guilty  of  contributory 
negligence.  Said  facts  cannot  be  true  and  the  general 
verdict  stand." 

It  is  not  necessary  to  determine  what  effect,  if  any,  the 
facts  stated  by  appellant's  counsel,  as  found  by  the  jury, 
would  have  upon  the  general  verdict,  for  the  reason  that 
the  jury  also  found  other  and  additional  facts  in  answers 
to  interrogatories  which  show  that  appellee,  while  going 
across  the  west-bound  main  track,  or  while  standing 
between  the  two  tracks,  listened  to  ascertain  whether  a 
train  of  cars  was  approaching;  that  he  could  not  have  seen 
the  engine  and  car  approaching,  if  he  had  looked  carefully 
and  diligently,  and  that  there  was  something  to  prevent  ap- 
pellee's seeing  and  hearing  the  approaching  engine  and  car 
which  struck  him,  in  time  to  avoid  the  injury. 

In  view  of  these  additional  facts,  it  cannot  be  said  that 
the  jury  found  that  appellee's  view  was  not  obstructed,  nor 
that  appellee  saw  and  heard  the  approaching  train  as 
claimed  by  counsel  for  appellant 

If  said  answers  of  the  jury  to  interrogatories  are  in- 
consistent or  contradictory,  they  antagonize  and  destroy 
each  other,  and  cannot  control  the  general  verdict 

7.     Wabash  R.  Co.  v.  Savage  (1887),  110  Ind.  156, 

161;  Baltimore,  etc.,  R.  Co.  v.  Rowan  (1885),  104 

Ind.  88,  96,  97;  McCoy  v.  Kohomo  R.,  etc.,  Co.,  supra, 

and  cases  cited.    If  they  are  so  uncertain  that  their  mean- 
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ing  cannot  he  ascertained,  they  cannot  be  used  to  control 
the  general  verdict  Orand  Rapids,  etc.,  R.  Co.  v.  Mc- 
Annally  (1884),  98  Ind.  412,  417,  and  cases  cited. 

It  is  clear,  under  the  rules  above  stated,  as  established 
by  the  decisions  of  this  court,  that  the  facts  found  by  the 
jury,  as  above  set  out,  are  not  in  irreconcilable  conflict  with 
the  general  verdict,  which  found  that  appellee  was  not 
guilty  of  contributory  negligence. 

The  part  of  §7083,  supra,  under  which  this  action  was 
brought,  is  as  follows:  "Every  railroad  or  other  corpora- 
tion, except  municipal,  operating  in  this  State,  shall 
8.  be  liable  for  damages  for  personal  injury  suffered 
by  any  employe  while  in  its  service,  the  employe  so 
injured  being  in  the  exercise  of  due  care  and  diligence,  in 
the  following  cases :  *  *  *  Fourth.  Where  such  injury 
was  caused  by  the  negligence  of  any  person  in  the  service 
of  such  corporation  who  has  charge  of  any  signal,  telegraph 
oflSce,  switch  yard,  shop,  roundhouse,  locomotive  engine  or 
train  upon  a  railway." 

It  is  evident  that  the  language  quoted  describes  a  class 
of  servants  for  whose  negligence  railroads  are  made  liable. 
In  other  words,  it  enlarges  the  class  of  vice-principals  as 
it  had  existed  before  said  act  took  effect,  and  under  the 
provisions  thereof  railroads  are  liable  for  the  negligence 
of  such  employes — ^that  is,  any  person  in  the  service  of 
such  company  who  has  charge  of  any  signal,  telegraph 
office,  switch  yard,  roundhouse,  locomotive  engine  or  train 
upon  a  railway — ^the  same  as  for  the  negligence  of  vice- 
principals.  Baltimore,  etc.,  R.  Co.  v.  Little  (1897),  149 
Ind.  167,  170-172;  Indianapolis  Union  R.  Co.  v.  Hotdi- 
han  (1901),  157  Ind.  494,  499,  54  L.  R.  A.  787,  and 
cases  cited;  Thacker  v.  Chicago,  etc.,  R.  Co.  (1902),  159 
Ind.  82,  84-86,  59  L.  R.  A.  792. 

It  is  clear  that  the  doctrine  of  assumed  risk  is  not  ap- 
plicable to  an  action  brought,  like  this,  under  the  part  of 
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said  fourth  subdivision  above  quoted.  To  hold  other- 
9.  wise  would  establish  in  its  full  vigor  the  fellow- 
servant  rule,  which  the  statute  was  intended  to 
abrogate  as  to  the  employes  mentioned.  American  Rolling 
Mills  Co.  V.  HuLlinger  (1904),  161  Ind.  673,  679,  680; 
Davis  V.  New  York,  etc.,  B.  Co.  (1893)^  159  Mass.  532, 
536,  34  K  E.  1070;  Murphy  v.  City  Cod  Co.  (1899),  172 
Mass.  324,  52  N.  E.  503 ;  Woodward  Iron  Co.  v.  Andrews 
(1896),  114  Ala.  243,  21  South.  440;  Southern  B.  Co.  v. 
Johnson  (1901),  114  Ga.  329,  40  S.  E.  235;  St.  Louis, 
eta.,  B.  Co.  V.  Touhey  (1899),  67  Ark  209,  54  S.  W.  577, 
77  Am.  St.  i09;  2  Labatt,  Master  and  Serv.,  §650,  and 
note;  Reno,  Employers'  Liability  (2d  ed.),  §§249,  250. 
It  is  evident  that  the  court  did  not  err  in  overruling  appel- 
lant's motion  for  a  judgment  in  its  favor  on  the  answers  to 
the  interrogatories. 

Appellant  contends  that  "the  evidence  is  wholly  insuffi- 
cient to  sustain  the  verdict  for  the  following  reasons: 
(a)  The  defendant  was,  at  the  time  complained  of,  'a  rail- 
road or  other  corporation.'  (b)  The  plaintiff  was,  at  the 
time  he  was  injured,  at  a  place  where  he  had  a  right  to  be 
and  in  the  performance  of  his  duties,  (c)  Plaintiff's  in- 
jury was  the  result  of  any  act  or  omission  of  any  employe 
of  the  defendant  in  the  performance  of  his  duties,  while 
in  charge  of  a  locomotive  engine  or  train  upon  defendant's 
railway.  *  *  *  (e)  Plaintiff  did  not  assume  the  risk 
which  brought  about  his  injury,  (f )  The  evidence  conclu- 
sively shows  plaintiff  to  have  been  guilty  of  contributory  neg- 
ligence, (g)  No  duty  is  shown  to  have  been  violated,  which 
the  defendant  owed  the  plaintiff,  (h)  There  is  no  evidence 
to  show  that  if  there  had  been  a  flagman,  with  a  light,  on. 
the  end  of  the  car,  or  the  train  had  been  run  slower,  or  the 
bell  rung,  the  plaintiff  would  have  seen  or  heard  the  train 
and  would  not  have  been  injured,  (i)  There  is  no  evi- 
dence that  the  plaintiff  was  ordered  to  go  between  the 
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tracks,  or  that  such  place  was  where  his  duties  required  him 
to  be.  (j)  The  evidence  is  undisputed  that  plaintiff  was 
perfectly  familiar  with  the  defendant's  tracks  and  their 
use,  the  distance  between  the  tracks,  that  the*  engine  taken 
from  the  incoming  train  was  usually  backed  east  along  the 
east-boimd  track  to  the  shops,  while  the  train  it  brought  in 
was  still  standing  at  the  station  on  the  west-bound  track, 
and  that  it  was  dangerous  to  be  between  the  tracks." 

It  is  well  settled  that  a  corporation,  by  a  general  appear- 
ance to  an  action  brought  against  it,  admits  its  corporate 
existence  and  estops  itself  from  denying  the  same. 

10.  Adams  Express  Co.  v.  HiU  (1873),  43  Ind.  157, 
162;  Ohio  Oil  Co.  v.  Detamore  (1905),  165  Ind. 

243,  247;  Seaton  v.  Chicago,  etc.,  B.  Co.  (1874),  55  Mo. 
416;  Chicago,  etc.,  B.  Co.  v.  Glenny  (1898),  175  HI.  238, 
51  N.  E.  896 ;  Ferris  Irrigation  Dist.  v.  Thompson  (1902), 
116  Fed.  832,  54  C.  C.  A.  336 ;  Oauthier  Decorating  Co. 
V.  Ham  (1893),  3  Colo.  App.  559,  34  Pac.  484;  Missouri, 
etc.,  B.  Co.  V.  Shirley  (1878),  20  Kan.  660;  Baldwin  Coal 
Co.  V.  Davis  (1900),  15  Colo.  App.  371,  62  Pac.  1041; 
United  States  Express  Co.  v.  Bedbury  (1864),  34  HI.  459, 
467;  5  Ency.  PL  and  Pr.,  90;  6  Thompson,  Corporations, 
§§7645,  7646;  lO.Cyc.  Law  and  Proc.,  1347;  3  Cyc.  Evi- 
dence, 613,  and  cases  cited. 

If  a  corporation,  by  a  general  appearance,  as  by  filing 
an  answer,  admits  that  it  is  a  corporation  and  is  thereby 
estopped  from  denying  that  it  is  a  corporation  as  alleged  in 
the  complaint,  it  is  evident  that  it  is  not  necessary  for  the 
plaintiff  to  introduce  any  evidence  to  prove  such  all^a- 
tion.     Adams  Express  Co.  v.  HiU,  supra.     It  fol- 

11.  lows,  also,  that  the  court's  instruction  to  the  jury 
that  no  proof  of  such  allegation  was  necessary  was 

correct. 

To  maintain  an  action  under  the  fourth  subdivision  of 
§7083,  supra,  appellee  must  have  been  actually  engaged  in 
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the  service  of  the  appellant  at  the  time  of  the  in- 

12.  jury.  The  evidence  shows  that  appellee  was,  at 
the  time  of  his  injury,  in  the  employ  of  the  appel- 
lant as  a  passenger  engineman,  and  was  standing  between 
the  west-bound  main  track  and  the  east-bound  main  track 
of  appellant's  road,  where  he  had  gone,  as  he  testified,  to 
take  charge  of  his  engine  when  it. backed  down  to  be  con- 
nected with  appellant's  passenger-train,  which  was  over  an 
hour  late.  It  is  clear  from  the  evidence  that  he  was 
actually  engaged  in  appellant's  ser\dce  when  injured. 
Reno,  Employers'  Liability  (2d  ed.),  §13;  Dresser,  Em- 
ployers' Liability,  §13,  and  cases  cited. 

The  jury  found  in  answer  to  the  interrogatories  that  said 

engine  and  car  that  ran  against  appellee  and  injured  him 

were  not  in  charge  of  Jerry  Miller,  as  claimed  by 

13.  appellant,  and  that  said  engine  was  in  charge  of 
one  Graver  as  engineman.     The  evidence  showed 

that  engineman  Graver  was  in  the  service  of  appellant  as 
such  engineman  when  appellee  was  injured  and  that  he  was 
running  his  engine  backwards,  pushing  the  mail-car  that 
injured  appellee.  Xo  person,  except  said  Graver  and  his 
fireman,  was  on  said  engine  when  so  pushing  said  mail-car 
backwards.  Appellee  testified  that  said  Graver  was  in 
charge  of  said  engine.  The  record  does  not  sustain  appel- 
lant's contention  that  there  was  no  evidence  that  the  engi- 
neer, Graver,  was  in  charge  of  said  train.  Moreover,  if  said 
Graver  had  only  been  in  charge  of  the  locomotive 

14.  engine,  as  alleged  in  the  complaint  and  as  testified 
to  by  appellee,  this  would  bring  the  case  within  the 

terms  of  said  fourth  subdivision.  2  Labatt,  Master  and 
Serv.,  2037-2039,  and  note  12,  page  2037 ;  Pairman  v.  Bos- 
ton,  etc.,  B.  Co.  (1897),  169  Mass.  170, 177,  47  N.  E.  613; 
^fcCord  V.  Cammell  [1896],  A.  C.  57. 

At  the  time  of  appellee's  injury  there  was  in  force  in  the 
city  of  Logansport  an  ordinance  which  contained,  among 
others,  in  substance,  the  following  provisions : 
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(1)  It  shall  be  unlawful  for  any  person  to  run 
any  locomotive  or  car  at  a  greater  speed  than  six  miles 
per  hour  within  the  city  limits.  (2)  It  shall  be  the 
duty  of  the  engineer  or  other  person  having  charge  of 
any  locomotive  within  the  limits  of  said  city  to  ring  the 
bell  before  starting  such  locomotive  either  forward  or 
backward  and  to  continue  the  ringing  of  the  bell  during 
the  entire  time  such  locomotive  or  train  is  in  motion 
while  passing  through  any  portion  of  said  city.  (3) 
Any  locomotive  engine,  railroad  car,  or  train  of  cars 
running  in  the  night-time  on  any  railroad  track  in  said 
city,  shall  have,  and  keep  while  so  running,  a  brilliant, 
and  conspicuous  light  on*  the  forward  end  of  such  loco- 
motive engine  or  train  of  cars ;  (4)  and  shall  have  and 
keep  some  sufficient  signal  light  in  charge  of  some  com- 
petent person  who  shall  remain  upon  the  rear  end  of 
such  locomotive  engine,  car,  or  train  of  cars  whenever 
the  same  shall  be  backing  on  any  track  as  aforesaid. 

A  penalty  was  provided  in  said  ordinance  for  the  viola- 
tion of  each  of  said  provisions.  The  evidence  of  appellee 
shows  that  each  of  the  provisions  of  said  ordinance  was  vio- 
lated as  alleged  in  the  complaint. 

The  failure,  on  the  part  of  the  appellant  and  those  in 

charge  of  said  train  at  the  time  of  appellee's  injury,  to 

observe  or  comply  with  any  one  or  all  of  the  re- 

15.     quirements  of  said  ordinance  was  negligence  per  se, 

and  appellant  was  liable  to  appellee  for  any  injury 

of  which  such  negligence  was  the  proximate  cause,  provided 

he  was  not  guilty  of  contributory  negligence.     Baltimore, 

etc.,  R.  Co.  V.  Peterson  (1901),  156  Ind.  364,  367-372, 

and  cases  cited.    Pittsburgh,  etc.,  B.   Co.  v.  Lightheiser 

(1904),  163  Ind.  247,256. 

It  appears  from  the  evidence  that  appellant's  railroad  at 
the  passenger  station  in  the  city  of  Logansport  consisted  of 
two  main  tracks  between  Second  and  Fifth  streets,  one 
being  the  west-bound  main  track  for  trains  coming 
from  the  east  and  going  west,  while  the  second  was  the 
east-bound  main  track  for  trains  coming  from  the  west  and 
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going  east.  Appellant's  passenger  station  was  located 
at  and  across  the  south  end  of  Fourth  street,  but  on 
the  north  side  of  the  west-bound  track,  and  about  six- 
teen feet  therefrom.  South  of  these  two  main  tracks 
was  a  side-track  connected  with  the  east-bound  main 
track  at  a  point  about  opposite  the  east  end  of  the  passenger 
station,  and  running  west  parallel  with  said  main  track  be- 
yond Second  street.  West  of  Third  street  there  was  a  cross- 
over connecting  said  two  main  tracks,  the  same  being  used 
to  shift  trains  or  parts  of  trains  from  one  main  track  to  the 
other. 

On  the  morning  appellee  was  injured  he  run  his  engine 
from  the  roundhouse  to  the  restaurant  just  west  of  the  pas- 
senger station  on  the  west-bound  main  track,  his  engine 
being  headed  toward  the  west.  He  left  his  engine  in  charge 
of  the  fireman  and  went  into  the  restaurant  to  get  a  lunch. 
Before  3 :05  o'clock  a.  m.,  when  his  train  was  due,  he  went 
upstairs  in  the  passenger  station  to  get  his  orders,  which 
were  issued  by  the  train  dispatcher.  His  orders  not  being 
ready  he  returned  to  the  restaurant  Later  he  and  his  con- 
ductor returned  to  the  train  dispatcher's  office  for  their  nm- 
ning  orders,  and  received  the  same.  Thereupon  they  re- 
turned to  the  restaurant  and  remained  there  until  the  arrival 
of  their  train  from  Columbus,  Ohio,  at  4:38  o'clock  a.  m., 
about  one  hour  and  thirty  minutes  late,  said  train  coming 
in  on  the  west-bound  main  track.  The  engine,  which  had  a 
headlight  burning  on  its  west  or  forward  end,  and  the  mail- 
car  were  cut  off  from  said  train  and  run  west  on  said  main 
track  to  the  cross-over  track,  and  then  shifted  to  the  east- 
bound  main  track  and  backed  east  and  stopped  on  said  east- 
bound  main  track,  clearing  the  east  line  of  Third  street. 
WTiile  said  engine  and  mail-car  were  standing  there,  appel- 
lee's fireman  backed  his  engine,  which  had  a  headlight 
burning  on  its  west  or  forward  end,  to  the  eastward  on  the 
west-bound  main  track,  to  be  coupled  to  his  train,  and 
passed  said  engine  and  mail-car,  at  which  time,  and  while 
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appellee's  engine  was  still  going  east,  said  engine  and  mail- 
car  also  backed  east,  the  mail-car  in  front,  on  the  east- 
bound  main  track,  and  the  northeast  comer  of  said  mail- 
car  struck  appellee,  who  was  standing  between  the  west  and 
east-bound  main  tracks,  fifty  or  sixty  feet  west  of  the  west 
end  of  his  train  and  ninety  or  one  hundred  feet  west  of 
the  passenger  station,  knocked  him  down,  and  run  over 
and  crushed  his  right  leg  and  his  ankle  and  foot  on  his  left 
leg,  so  that  his  right  leg  was  afterwards  amputated  seven 
inches  below  the  knee. 

Appellee  testified  that  it  was  about  4:20  or  4:25  o'clock 
a.  m.  when  he  and  his  conductor  received  their  running 
orders;  that  the  weather  was  very  cold,  it  being  three  or 
four  degrees  above  or  below  zero;  that,  upon  the  train's 
being  announced,  he  came  out  of  the  restaurant  and  went 
in  a  southwest  direction  around  the  west  end  of  his  train 
standing  on  the  west-bound  main  track,  and  went  between- 
the  two  main  tracks  to  the  place  where  he  was  injured ; 
that  appellant's  tracks  are  level,  with  planking  between  the 
rails  and  between  the  tracks ;  that,  when  he  passed  his  train, 
the  engine  and  mail-car  had  been  cut  off  and  run  west  on 
said  west-bound  main  track;  that  he  went  to  said  place  to 
examine  the  frost  cocks  on  his  engine  "when  she  got  there," 
and  to  see  that  the  engine  was  in  proper  shape;  that  the 
frost  cocks  were  on  both  sides  of  the  engine,  but  he  went 
between  the  tracks  to  examine  the  left  frost  cock;  that  he 
could  not  very  well  examine  the  frost  cocks  while  in  the 
engine,  because  he  could  not  see  them,  that  when  the  frost 
cocks  freeze  up  it  is  impossible  to  get  water  into  the  boiler; 
that  he  had  received  a  letter  from  the  superintendent  of 
motive  power  three  or  four  days  after  Christmas,  directing 
him  to  examine  the  frost  cocks  of  his  engine  before  leaving; 
that  it  was  very  dark  when  he  was  injured ;  that  one  could 
hardly  see  anything;  that  he  was  facing  northwest  looking 
for  his  engine,  and  he  could  see  the  red  light  on  the  tank 
of  his  engine  from  where  he  was  standing.     He  further 
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testificil :  "I  was  waiting  for  her  to  come  down.  Of  course 
I  was 'not  expecting  anything  else  coming  down  the  track, 
because  of  a  rule  of  the  company.  I  saw  the  red  light  on 
the  tank  until  an  object  got  in  front  of  me — that  other  en- 
gine come  there.  There  was  ho  man  nor  any  lights  of  any 
kind  on  the  end  of  the  mail-car  that  struck  me.  I  do  not 
think  the  bell  on  the  engine  that  was  pushing  the  mail-car 
that  struck  me  was  ringing  at  or  immediately  before  the 
time  the  car  struck  me;  if  it  had  been  ringing  I  think  I 
would  have  heard  it.  I  was  looking  and  listening  at  the 
time  and  did  not  hear  it.  Said  mail-car  pushed  by  said 
engine  was  moving  about  ten  or  twelve  miles  an  hour. 
The  distance  between  the  two  main  tracks  was  seven 
or  eight  feet.  The  mail-car  projected  over  the  rail  about 
two  feet,  leaving  a  space  between  the  two  cars  of  about 
three  or  four  feet.  I  had  no  notice  or  knowledge  of  the 
approach  of  said  mail-car  until  just  about  the  time  it  struck 
me,  I  saw  it.  It  was  so  close  that  I  could  not  get  out  of 
the  way." 

We  cannot  say  that  the  evidence  of  the  appellee  did  not 
authorize  the  jury  to  find  that  the  negligent  acts  of  those 

in  charge  of  said  locomotive  and  train,  in  violating 
16.     the  provisions  of  said  ordinance,  was  the  proximate 

cause  of  appellee's  injury.  His  sense  of  sight  and 
hearing  was  good.  He  looked  and  listened,  but  did  not  see 
or  hear  the  approaching  engine  and  mail-car.  They  were 
approaching  him  at  a  speed  of  from  ten  to  twelve  miles  an 
hour.  At  the  same  time  his  engine  was  backing  east  on 
the  west-bound  main  track,  to  be  coupled  on  the  west-bound 
train.  The  mail-car  was  being  pushed  in  the  darkness, 
without  ringing  the  bell  on  the  engine  and  without  a  signal 
light  in  charge  of  a  competent  person  upon  the  rear  or  east 
end  of  said  mail-car.  Under  the  circumstances  it  cannot 
be  said  that  there  was  no  evidence  that  the  violation  of  the 
ordinance  before  set  out  was  the  proximate  cause  of  appel- 
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lee's  injury.     The  jury  by  the  general  verdict  so 

17.  found,  and  as  there  was  evidence  to  sustain  such 
finding,  under  the  well-settled  rule  we  cannot  dis- 
turb the  same. 

Appellant  insists  that  appellee  was  off  his  engine  when 

lie  was  injured,  in  violation  of  a  rule  of  the  company,  and 

was    therefore    guilty    of    contributory    negligence. 

18.  The  violation  of  a  rule  of  the  employer  will  not 
prevent  a  recovery  by  him  imless  the  violation  of 

such  rule  i)roximately  contributed  to  his  injury. 

Appellee  testified  that  he  was  at  the  place  where  he  was 

injured  for  the  purpose  of  examining  the  frost  cocks  of  his 

engine  when  it  backed  up ;  that  he  had  been  directed 

19.  by  the  superintendent  of  motive  power  to  examine 
them  before  leaving.    AMiether  he  was  guilty  of  con- 

tributorv^  n^ligence  in  so  being  where  he  was  when  he  was 
injured  was  a  question  for  the  jury,  and  it  was  properly 
submitted  to  them  for  determination,  and  we  cannot  say 
from  an  examination  of  the  evidence  that  there  was  not 
evidence  to  sustain  the  finding  that  he  was  not  guilty  of 
contributory  negligence,  even  if  the  burden  of  proof  as  to 
said  issue  were  on  him  instead  of  appellant. 

Appellant  invokes  the  "look  and  listen  rule,"  applicable 

to  travelers  at  railroad  crossings,  but  that  rule  does  not 

apply  in  all  its  strictness  to  railroad  employes  whose 

20.  employment  recpiires  them  to  remain  on  or  about 
the   track.     Baltimore,   etc.,   B,    Co.    v.    Peterson, 

supra. 

Appellant  also  contends  that  as  the  evidence  shows  that 
appellee  was  in  the  employ  of  appellant  as  engineman  from 
1874  until  January,  1901,  when  he  was  injured, 
3.     that  he  cannot  recover  in  this  action  l)ecause  the 
employers'  liability  act  of  1893  impairs  the  obliga- 
tion of  said  contract,  and  is  therefore  in  violation  of  the 
provisions   of  the   state   and   federal   Constitutions   which 
prohibit  the  enactment  of  laws  which  impair  the  obliga- 
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tion  of  contracts.  There  was  no  evidence  of  any  contract 
between  appellant  and  appellee,  except  that  appellee  en- 
tered the  service  of  appellant  in  1874  as  a  passenger  engine- 
man,  and  continued  in  said  service  until  his  injury  in 
January,  1901. 

So  far  as  the  evidence  shows,  there  was  no  express  agree- 
ment between  appellant  and  appellee,  at  the  time  be 
entered  appellant's  service  or  since,  except  such  as  might 
be  implied  from  his  entering  said  service.  It  may  be  said 
therefore,  as  was  said  on  the  former  appeal  {Pittsburgh, 
etc,  R.  Co,  V.  Lightheiser,  supra)  :  "It  does  not  appear 
that  there  was  any  such  definitive  agreement  between  the 
parties  for  the  future  as  woTild  warrant  the  assertion  that 
any  contract  right  of  appellant  had  been  impaired." 

In  the  course  of  his  testimony,  and  in  explaining  the 

character  of  his   injury,   appellee   exhibited   his   injured 

foot,   and  testified  that  it  was  stiff  at  the  anHe 

21.  joint,  and  by  movements  of  the  foot  showed  the 
effects  of  the  injury  upon  his  ability  to  use  it  Ap- 
pellant insists  that  the  court  erred  in  permitting  this  to  be 
done,  because  appellant  was  thereby  deprived  of  its  ability 
to  present  a  complete  record,  citing  Consolidated  Stone  Co. 
V.  Summit  (1899),  152  Ind.  297,  303;  Westervelt  v.  Na- 
tional Paper,  etc,  Co.  (1900),  154  Ind.  673,  681.  Appel- 
lant was  not  deprived  of  any  substantia!  right  by  the  action 
of  the  court,  and  the  record  is  complete.  Said  cases  are 
not  in  point  here.  This  court  has  held  that  such  an  exhibi- 
tion of  the  injured  limb  was  not  error.     Indiana 

22.  Car  Co.  v.   ParTcer    (1885),   100  Ind.    181,    199, 
200,    and    authorities   cited;    Citizens  St.   B.    Co. 

V.  Willoeby  (1893),  134  Ind.  563,  570;  Louisville,  etc.,  B. 
Co.  V.  Wood  (1888),  113  Ind.  544,  548-551. 

There  was  no  error  in  admitting  in  evidence  the  Carlisle 
tables    of   mortality.     Louisville,    etc.,   R.    Co.    v. 

23.  Miller  (1895),  141   Ind.   533,  562,  563,  and  au- 
thorities cited. 
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Appellant  says  in  its  statement  of  points,  in  objecting 

to   instructions   that   "general   instructions   in   negligence 

cases,  which  tell  the  jury  that  the  plaintiff  is  en- 

24.  titled  to  recover,  if  they  find  from  the  preponder- 
ance of  evidence  that  the  material  allegations  of  the 

complaint  are  proved,  and  which  omit  to  say  what  the  ma- 
terial allegations  of  the  complaint  are  which  must  be  estab- 
lished to  entitle  the  plaintiff  to  recover,  are  erroneous,  be- 
cause they  leave  it  to  the  jury  to  determine  questions  of 
law  and  questions  of  fact."  It  has  been  held  by  this  court 
that  such  instruction  is  not  erroneous.  Sovihem  Ind.  B. 
Co.  V.  Peyton  (1902),  157  Ind.  690,  700. 

The  mere  failure  of  a  court  to  state  the  issues  in  the 

instructions  to  the  jury  is  not  reversible  error.    If  a  party 

desires  a  full  and  specific  instruction  as  to  what  the 

25.  issues  are,  it  is  incumbent  on  him  to  prepare  such 
an  instruction  and  present  the  same  to  the  court  at 

the  projper  time,  with  a  proper  request  that  it  be  given.  If 
he  fails  to  do  this  he  has  no  ground  to  complain  that  the 
court  did  not  state  the  issues  to  the  jury.  Elliott.,  App. 
Proc.,  §§735,  736;  2  Elliott.  Gen.  Prac^^-pt 
Orim.  Law  72d  ed.),  §§906,  915;  2  Thompson,  Trials, 
§§2338,  2339,  2341;  Krach  v.  Wolf  (1872),  39  Ind.  88. 
Appellant  complains  of  an  instruction  that  appellee, 
"under  the  circumstances  developed  by  the  evidence  in  this 
case,  was  required  to  exercise  such  care  as  persons 

26.  of  ordinary  care  and  prudence  would  exercise  under 
like  circumstances."    There  was  no  error  in  giving 

said  instruction.  1  Labatt,  Master  and  Serv.,  §329; 
Board,  etc.,  v.  Bonebrake  (1896),  146  Ind.  311,  317,  318; 
4  Thompson,  Negligence  (2d  ed.),  §3769,  p.  52;  1  Shear- 
man &  Redfield,  Negligence  (5th  ed.),  §87. 

When  several  acts  of  negligence  are  sufficiently  alleged 

in  a  complaint,  it  is  not  true,  as  claimed  by  appellant,  that 

all  of  such  acts  must  be  proved  to  entitle  the  plain- 

27.  tiff  to  recover,  but  a  recovery  will  be  justified  if  it 
is  established  that  the  injury  complained  of  was 
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the  result  of  one  or  more  of  said  acts  of  negligence.  Chir 
cago,  etc.,  B.  Co.  v.  Barnes  (1905),  164  Ind.  143,  149, 
and  cases  cited. 

In  appellant's  statement  of  points  it  is  said  that  "the 

instructions  given  by  the  court  of  its  own  motion  and  at 

the  request  of  appellee   are  indefinite,  uncertain, 

28.  and  inapplicable  to  the  evidence/'    It  is  not  stated 
in  the  points  how  or  in  what  respect  any  one  of 

said  instructions  is  indefinite,  uncertain,  and  inapplicable 
to  the  evidence.  Such  an  objection,  like  objections  to  evi- 
dence on  the  ground  that  the  same  is  incompetent,  imma- 
terial, irrelevant,  and  does  not  tend  to  prove  or  disprove 
any  issue  in  the  case,  is  too  general  and  indefinite  to  pre- 
sent any  question.  It  is  not  sufficient  to  state  in  a  point 
that  the  instructions  given  are  erroneous,  or  that  they  are 
uncertain,  indefinite,  or  inapplicable  to  the  evidence,  with- 
out pointing  out  why  each  instruction  is  erroneous,  or  how 
and  in  what  respect  the  same  is  indefinite  or  uncertain, 
and  citing  authorities,  if  any,  in  support  thereof.  Amer- 
^Co^^HaMead  (1905),  165  Ind.  633-635; 
Liggett  v.  Ftrestone~(i:S^^~lQ2^  Ini.  514;  Smith  v.  Mc- 
Darnel  (1892),  5  Ind.  App.  581,  583.  While  a  Useussitm 
or  elaboration  of  a  point  is  not  proper  in  the  statement  of 
points,  mere  general  statements,  without  specific  and 
definite  reasons  specifically  applied,  present  no  question 
for  decision. 

Over  the  objection  of  the  appellant  the  court  permitted 

counsel  for  appellee  to  read  the  interrogatories  to  the  jury 

and  discuss  the  evidence  in  respect  to  the  same. 

29.  This  action  of  the  court  was  not  erroneous.  It  was 
proper  for  counsel  for  appellee  to  read  and  com- 
ment upon  the  interrogatories,  and  to  array  the  evidence 
necessary  to  be  considered  in  answering  the  same.  Oresley 
V.  State,  ex  rel.  (1890),  123  Ind.  72,  75;  Southern  Ind, 
B.  Co.  V.  Fine  (1904),  163  Ind.  617,  622,  623. 
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Appellant,  however,  contends  that  counsel  for  appellee 

told  the  jury  how  to  answer  the  interrogatories.     The  bill 

of  exceptions  shows  that  one  of  the  counsel  for 

30.  appellee  spoke  of  eight  interrogatories  of  the  one 
hundred  and  thirty-three  submitted  to  the  jury.    If 

counsel  for  appellee  told  the  jury  how  to  answer  any  one 
of  said  eight  interrogatories,  appellant  was  only  entitled  to 
have  the  jury  sufficiently  admonished,  without  delay,  that 
such  statement  should  not  be  considered.  Counsel  for  ap- 
pellant made  no  request  for  such  admonition,  but  moved 
that  the  court  take  the  case  from,  and  discharge,  the  jury. 
This  motion  was  properly  overruled.  As  the  court  after- 
wards instructed  the  jury  to  answer  the  interrogatories  ac- 
cording to  the  preponderance  of  the  evidence,  appellant  has 
no  just  ground  of  complaint.  Southern  Ind.  R.  Co.  v. 
Fine,  supra,  at  pages  622-624. 

It  is  a  settled  rule  of  law  that  courts  will  not  disturb  a 

verdict  on  the  ground  of  excessive   damages,   unless  the 

damages  are  so  excessive  as  to  indicate  that  the  jury 

31.  acted    from    prejudice,    partiality    or    corruption. 
Indiana  Car  Co.  v.  Parker,  supra,  and  cases  cited ; 

Louisville,  etc.,  R.  Co.  v.  Miller,  supra;  Woollen,  Trial 
Proc.,  §§4409,  4411.  Under  this  rule  we  cannot  say  the 
damages  assessed  are  excessive. 

Counsel  for  appellant  insists  that  section  one  of  the  act 
of  March  4,  1893  (Acts  1893,  p.  294,  §7083  Bums  1901), 
the   employers'   liability   act,   is   in   violation   of   the    5th 


and  14th  amendments  to  the  Constitution  of  The  United 
States,  because  it  deprives  appellant  of  its  property  with- 
out due  process  of  law;  that  said  act  violates  the  14th 
amendment,  because  it  denies  to  appellant  the  equal  pro- 
tection of  the  law,  and  abridges  the  pri\'ileges  and  immuni- 
ties of  appellant  as  a  citizen  of  the  United  States, 

The  5th  amendment  to  the  Constitution  of  the  United 
States  operates  in  restriction  of  federal  power  and  has  no 
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application  to  the  states,  and  therefore  has  no  appli- 

32.  cation  to  the  act  of  1893,  supra.     Thorington  v. 
Montgomery  (1893),  147  U.  S.  490,  492,  18  Sup. 

Ct.  394,  37  L.  Ed.  252;  Brown  v.  New  Jersey  (1899), 
175  U.  S.  172,  174,  20  Sup.  Ct  77,  44  L.  Ed.  119,  and 
cases  cited;  Capital  City  Dairy  Co.  v.  Ohio  (1902),  183 
U.  S.  238,  245,  22  Sup.  Ct.  120,  46  L.  Ed.  171;  FaU 
Brook  Irrigation  Dist.  v.  Bradley  (1896),  164  U.  S.  112, 
168,  17  Sup.  Ct  66,  41  L.  Ed.  369;  Barron  v.  Baltimore 
(1833),  7  Pet  (U.  S.)  242,  247-262,  8  L.  Ed.  672;  3 
Rose's  Notes,  pp.  367-373,  and  cases  cited ;  Barton  v.  Kimr 
merley  (1905),  165  Ind.  609,  and  cases  cited. 

Corporations  are  not  citizens  of  the  United  States  within 

the  meaning  of  that  part  of  the  14th  amendment  to  the 

•Constitution  of  the  United  States  which  provides 

33.  that  "no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States."  Therefore  that  provision  of 
said  amendment  cannot  affect  the  validity  of  the  act  of 
1893,  supra.  Orient  Ins.  Co.  v.  Daggs  (1869),  172  U.  S. 
557, 19  Sup.  Ct  281,  43  L.  Ed.  552 ;  3  Rose's  Notes  Supp., 
p.  990;  Waters-Pierce  Oil  Co.  v.  Texas  (1900),  177  U.  S. 
28,  45,  46,  20  Sup.  Ct  518,  44  L.  Ed.  657. 

It  has  been  held  by  this  court  that  while  corporations 

are  persons  within  the  meaning  of  the  14th  amendment 

to  the  Constitution  of  the  United  States,  that  as 

34.  applied   to  railroads  said  employers'  liability  act 
IS  not  in  violation  thereof,  nor  in  violation  of  tlie 

Constitution  of  this  State.  Pittsburgh,  etc.,  B.  Co.  v. 
Montgomery  (1898),  152  Ind.  1,  71  Am.  St  300,  and 
cases  cited:  Indianapolis  Unioin  R.  Co.  ▼.  Houlihan 
(1901),  157  Ind.  494,  54  L.  E.  A.  787,  and  cases  cited. 
In  TuUis  V.  Lalce  Erie,  etc.,  R.  Co.  (1899),  175  U.  S- 
^48,  20  Sup.  Ct  136,  44  L.  Ed.  192,  the  Supreme  Court 
of  the  United  States  held  that  as  applied  to  railroad  oorpo- 
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rations  said  employers'  liability  act  of  this  state  was  not 
in  violation  of  the  14th  amendment  to  the  Constitution  of 
the  United  States,  citing  Missouri  Pac.  B.  v.  Mackey 
(1888);  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107; 
Minneapolis,  etc.,  B,  Co.  v.  Herrick  (1888),  127  U. 
S.  210,  8  Sup.  Ct  1176,  32  L.  Ed.  109;  Chicago,  etc.,  B. 
Co.  V.  Pontius  (1895),  157  TJ.  S.  209,  15  Sup.  Ct.  585, 
39  L.  Ed.  675 ;  Pierce  v.  VanDusen  (1897),  47  U.  S.  App. 
339,  24  C.  0.  A.  280,  78  Fed.  693;  Orient  Ins.  Co.  v. 
Daggs  (1899),  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed. 
552,  which  sustained  the  constitutionality  of  like  statutes 
of  other  states.  It  has  been  uniformly  held  by  the  courts 
of  last  resort  that  such  laws  are  constitutional.  Missouri 
Pacific  B.  Co.  V.  Haley  (1881),  25  Kan.  35,  53,  and  cases 
cited;  Missouri  Pac.  B.  Co.  v.  Mackey  (1885),  33  Kan. 
298,  302,  6  Pac.  291;  Johnson  v.  St.  Paul,  etc.,  B.  Co. 
(1890),  43  Minn.  222,  45  N.  W.  156,  8  L.  E.  A.  419; 
Herrick  v.  Minneapolis,  etc.,  B.  Co.  (1883),  31  Minn.  11, 
16  K  W.  413,  47  Am.  St  771,  775,  776;  Ditbemer  v. 
Chicago,  etc.,  B.  Co.  (1879),  47  Wis.  138;  Callahan  v.  St. 
Louis,  etc.,  B.  Co.  (1902),  170  Mo.  473,  71  S.  W.  208,  94 
Am-  St  746,  60  L.  K.  A.  249,  and  cases  cited;  Powell  v. 
Sherwood  (1901),  162  Mo.  605,  63  S.  W.  485;  Reno, 
Employers^  Liability  (2d  ed.),  §122,  and  cases  cited; 
Dresser,  Employers'  Liability,  §4,  and  cases  cited ;  2  Labatt, 
Master  and  Serv.,  §§643-646,  and  notes. 

Appellant  contends,  however,  that  the  statute  in  question 
violates  said  constitutional  provision,  because  it  only  ap- 
plies to  corporations  operating  railroads  and  not  to 
35.     persons  engaged  in  operating  railroads.     Substan- 
tially the  same  objection  was  made  in  the  case  of 
Pittsburgh,  etc.,  B.  Co.  v.  Montgomery,  supra,  and  this 
court  in  that  case,  citing  Bucklew  v.  Central  Iowa  B.  Co. 
(1884),  64  Iowa  611,  21  K  W.  103,  and  other  cases  above 
cited,  held  the  law  valid.    The  statute  in  question  was 
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not  only  held  valid  as  to  railroad  companies  in  the  case  of 
Pittsburgh,  etc.,  R.  Co.  v.  Montgomery,  supra,  but  it  was 
also  held  that  objection  to  its  validity  could  not  be  made  by 
such  companies,  on  the  ground  that  it  embraced  all  corpora- 
tions except  municipal,  and  that  there  were  some  corpora- 
tions whose  business  would  not  bring  them  within  the  rea- 
son of  the  classification;  that  is,  that  said  employers'  lia- 
bility act  was  capable  of  severance,  and  thus,  by  putting 
railroads  in  a  class  by  themselves,  it  might  be  sustained 
as  to  railroads,  regardless  of  its  constitutionality  as  to  other 
corporations. 

The  classification  of  railroads  by  themselves  was  held 

proper  in  the  cases  above  cited,  on  account  of  the  dangerous 

and  hazardous  character  of  the  business  of  operating 

36.  railroads.     This  classification  is  based,  not  on  the 
difference  in  employers,  but  upon  a  difference  in 

the  nature  of  the  employment.  As  was  said  in  Indiatir 
apolis  Union  B.  Co.  v.  Houlihan,  supra:  "The  classifica- 
tion is  made  on  the  basis  of  the  peculiar  hazards  in  rail- 
roading, relates  directly  to  the  object  to  be  accomplished, 
and  applies  equally  to  all  employers  within  the  class*  To 
separate  railroading  from  other  businesses  was  not  an  un- 
constitutional discrimination,  because  the  dangers  (the 
basis  of  classification)  do  not  arise  from  the  same  sources." 
True,  the  employers'  liability  act  of  this  State  provides 
that  "every  railroad  or  other  corporation,  except  municipal, 
operating  in  this  State  shall  be  liable  for  damages 

37.  for  personal   injuries   suffered   by  any  employe." 
But  in  2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.), 

§347,  it  is  said  to  be  "indispensable  to  a  correct  under- 
standing of  a  statute  to  inquire  first  what  is  the  subject  of 
it,  what  object  is  intended  to  be  accomplished  by  it. 
AVhen  the  subject-matter  is  once  clearly  ascertained  and 
its  general  intent,  a  key  is  found  to  its  intricacies ;  general 
words  may  be  restrained  to  it,  and  those  of  narrower  im- 
port may  be  expanded  to  embrace  it  to  effectuate  that  in- 
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tent.  When  the  intention  can  be  collected  from  the  statute, 
words  may  be  modified,  altered  or  supplied  so  as  to  obviate 
any  repugnancy  or  inconsistency  with  such  intention." 
The  subject-matter  of  the  statute  in  question  here,  and  its 
intent  and  purpose  so  far  as  applicable  to  railroads, 

38.  were  to  protect  employes  from  the  peculiar  dangers 
and  hazards  in  railroading.    Indianapolis  Union  B, 

Co.  V.  Houlihan,  supra,  and  cases  cited. 

Under  the  decisions  cited,  the  character  of  the  employers 
is  not  a  controlling  factor.  The  statute  is  to  be  given  at 
least  a  reasonable  interpretation,  one  that  will  carry  into 
effect  the  legislative  intent.  As  we  have  shown,  the  basis 
of  the  classification  of  railroads  by  themselves  was  the 
hazardous  and  dangerous  character  of  the  employment  of 
operating  railroads,  and  this  does  not  depend  upon  whether 
railroads  are  operated  by  corporations  or  by  one  or  more 
persons. 

If  the  character  of  the  employer,  within  the  meaning  of 
the  statute,  is  not  important,  and  the  nature  of  the  em- 
ployment is  the  test  to  be  applied  in  construing  the  statute, 
the  expression  "every  railroad  or  other  corporation  oper- 
ating within  this  State,"  as  applied  to  railroads,  should, 
under  the  rule  above  stated,  be  enlarged  and  expanded  so 
as  to  include  any  person,  company,  or  corporation  engaged 
in  operating  a  railroad  in  this  State. 

This  interpretation  is  sustained  by  the  title  of  said  act 
which,  under  our  Constitution,  "shall  embrace  but  one  sub- 
ject   and    matters    properly    connected    therewith; 

39.  which    subject   shall    be    expressed    in   the    title." 
Const.,  Art.  4,  §19.     Under  such  a  constitutional 

provision  the  language  of  the  act  should  be  construed  in 
view  of  its  title  and  its  lawful  purpose.  2  Lewis's  Suther- 
land, Stat.  Constr.  (2d  ed.),  §340;  Cooley,  Const  Lim. 
(7th  ed.),  202.  Said  title  reads:  "An  act  regulating  lia- 
bility of  railroads  and  other  corporations  except  municipal, 
for  injuries  to  persons  employed  by  them."    The  subject  of 

Vol.  168—30 
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this  act,  as  expressed  in  the  title,  so  far  as  railroads  are 
concerned,  is  the  regulation  of  their  liability  to  their  em- 
ployes, regardless  of  whether  they  are  operated  by  persons, 
companies,  or  corporations. 

The  employers'  liability  act  of  Iowa  provided:  "Every 
corporation  operating  a  railway  shall  be  liable  for  all 
damages  sustained  by  any  person  including  employes  of 
such  corporations,  in  consequence  of  the  neglect  of  agents 
by  any  mismanagement  of  the  engineers  or  other  employes 
of  the  corporation."  Iowa  Code  1873,  §1307.  The  objec- 
tion made  by  appellant  to  the  statute  in  this  case  seems  to 
have  been  made  to  said  Iowa  statute  in  Bucklew  v.  Central 
Iowa  R.  Co.,  supra,  decided  before  the  enactment  of  the 
statute  in  this  State,  where  the  supreme  court  of  Iowa  said 
on  page  610 :  "That  the  business  of  operating  a  railroad 
is  peculiarly  hazardous  and  dangerous  to  employes  engaged 
in  the  operation  of  the  road,  must  be  admitted.  Counsel 
have  not  called  our  attention  to  any  business  which  is 
equally  hazardous,  and  as  the  statute  is  applicable  to  all 
corporations  or  persons  engaged  in  operating  railroads  it 
seems  to  us  that  it  does  not  discriminate  in  favor  of  or 
against  anyone." 

In  Minnesota  the  statute  provides:  "Every  railroad 
corporation  owning  or  operating  a  railroad  in  this  state 
shall  be  liable  for  all  damages  sustained  by  an  agent  or 
servant  thereof  by  reason  of  the  negligence  of  another  agent 
or  servant."  The  supreme  court  of  that  state  said,  in 
Schus  V.  Powers-Simpson  Co.  (1902),  85  Minn.  447,  452, 
453,  89  N.  W.  68,  69  L.  R.  A.  887:  "The  spirit  and  pur- 
pose of  this  law  was  the  protection  of  employes  engaged  in 
a  hazardous  and  dangerous  work,  though  the  literal  lan- 
guage thereof  limits  its  operation  to  railroad  corporations, 
we  hold  that  it  applies  to  any  corporation  or  person  en- 
gaged in  operating  a  line  of  railroad,  incident  to  which 
operation  are  the  dangers  and  hazards  to  employes  the 
legislature  intended  to  provide  against."     The  spirit  and 
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purpose  of  the  statute  must  be  looked  to  in  interpreting  the 
statute  in  controversy.  As  we  have  seen,  the  spirit  and 
purpose  of  said  employers'  liability  act,  so  far  as  railroads 
are  concerned,  was  the  protection  of  employes  engaged  in 
the  dangerous  and  hazardous  work  of  operating  railroads 
in  this  State,  and  we  hold  that  it  applies  to  every  corpora- 
tion, company,  copartnership,  or  person  engaged  in  the 
dangerous  and  hazardous  business  of  operating  a  railroad 
and  their  employes  who  are  engaged  in  such  dangerous  and 
hazardous  work. 

It  is  not  necessary,  therefore,  to  decide  whether  said 
employers'  liability  act  would  be  constitutional,  if  it  only 
applied  "to  corporations  engaged  in  operating  railroads, 
and  not  to  persons  engaged  in  the  same  business,"  as 
claimed  by  appellant. 

Under  the  fifth  clause  of  rule  twenty-two  no  alleged 

error  or  point  not  contained  in  appellant's  statement  of 

points  can  be  raised  afterwards,  either  by  reply  brief, 

40.     or  in  oral  or  printed  argument,  or  on  petition  for 

rehearing,  but  will  be  considered  waived.     Under 

rule  twenty-four,  the  brief  may  be  followed  by  an  argument 

which  shall  be  confined  to  a  discussion  and  elaboration  of 

the  points  contained  in  the  briefs. 

Having  determined  all  the  questions  not  waived,  and 
finding  no  available  error,  the  judgment  is  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Eatlwat  Company  v.  Collins.  ,,„    ..-, 

168       467 

[No.  20,795.    Piled  February  26,  1907.    Rehearing  denied  May  3,         leS      lo 

1907.]  Ill       II 

1.    Appeal.  —  Assignments  of  Errors.  —  Abstract  Propositions. —        ^\^^     213 
Mere  abstract  propositions  of  law,  as  that  a   statute  is  in        --- 
derogation  of  certain  constitutional  provisions,  cannot,  where 
unconnected  with  any  ruling  of  the  trial  court,  be  independ« 
ently  assigned  as  error  on  appeal,    p.  471. 
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2.  Appeal. — Law  of  the  Case, — Judgment. — ^Where  a  paragraph 
of  complaint  was  held  good  on  a  prior  appeal,  such  decision  is 
the  law  of  the  case  through  its  subsequent  stages,    p.  472. 

3.  Same. — Briefs. — Waiver. — Alleged  errors  not  discussed  nor 
supported  by  statement  or  authorities  in  appellant's  brief,  are 
waived,    p.  472. 

4.  Trial. — Instructions. — Issues. — Negligence. — An  instruction, 
in  a  personal  injury  case,  outlining  the  issues  and  stating  that 
if  the  plaintiff  has  proved  same  by  a  preponderance  of  the  evi- 
dence, he  should  recover,  unless  the  preponderance  of  the  evi« 
dence  shows  that  he  was  guilty  of  contributory  negligence,  is  not 
erroneous,    p.  473. 

6.  Same. — Instructions. — Contributory  Negligence. — ^An  instruc- 
tion, in  a  personal  injury  case,  that  contributory  negligence  is 
a  defense  and  provable  under  the  general  denial,  and  that  if 
such  contributory  negligence  had  been  established  by  a  pre- 
ponderance of  the  evidence,  without  regard  to  the  source  of 
such  evidence,  the  verdict  should  be  for  defendant,  is  correct, 
p.  473. 

6.  Same.  —  Instructions.  —  Railroads.  —  Orders. — An  instruction 
that  the  plaintiff,  a  railroad  freight  conductor,  could  not  be 
bound  by  an  order,  without  knowledge  thereof,  and  that  mere 
proof  of  the  issuance  of  an  order  would  not  defeat  his  right  of 
recovery,  is  not  a  concession  of  plaintifTs  right  of  recovery, 
when  considered  with  the  other  ordinary  instructions  in  such  a 
case.    p.  473. 

7.  Same.  —  Instructions.  —  Sudden  Perils. — Negligence. — ^An  in- 
struction as  to  the  duties  of  a  railroad  freight  conductor  in 
the  case  of  a  sudden  peril,  will  not  be  condemned  on  the  ground 
that  he  was  responsible  for  such  peril,  where  the  proof  shows 
otherwise,    p.  474. 

-fiiM^^  —  Instructions.  —  Railroad  Corporation.  —  Evidence. — 
Admissions.^An  instiiiiriiiMi  iiml.  'liji  i  Jhejleadings  the  ex- 
istence 01  the  defendant  railroad  corporation  was  admitted  and 
needed  no  affirmative  proof,  is  «5rrect,  where  such  company 
entered  a  general  appearance  in  the  case.    p.  474. 

9.  Same.  —  Instructions. — Damages. — Elements. — An  instruction 
that  in  estimating  plaintiff's  damages,  in  a  personal  injury  case, 
the  jury  should  consider  his  loss  of  time  from  business,  impair- 
ment of  power  to  earn  money,  pain,  past  and  future,  disfigure- 
ment, and  give  him  such  sum  as*  will  compensate  him  for  his 
injuries,  considering  all  the  facts  in  the  case,  is  correct, 
p.  475. 

10.  SAUE.—Instructions.--Limiting  to  Evidence  in  Case.— An  in- 
struction stating  the  elements  of  damage,  but  not  affirmatively 
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confining  the  jury  to  the  evidence  in  the  case  in  estimating 
same,  is  not  erroneous,  the  presumption  being  that  jurors  will 
confine  themselves  to  the  evidence,    p.  475. 

11.  Trial. — Instructions. — Peremptory. — A  peremptory  instruc- 
tion for  defendant,  in  a  personal  injury  case,  should  be  refused, 
where  there  is  some  evidence  sustaining  the  material  allegations 
of  the  complaint,    p.  475. 

12.  Same. — Instructions. — Failure  to  Use  Brakes. — Railroads. — 
The  refusal,  in  a  personal  injury  case,  to  give  an  instruction 
that  if  the  plaintiff,  a  railroad  freight  conductor,  had  a  brake 
in  the  caboose  with  which  he  could  have  stopped  the  train,  and 
he  failed  to  use  it,  he  cannot  recover,  is  not  etror,  where  an 
answer  to  an  interrogatory  shows  that  the  use  of  the  brake 
would  not  have  prevented  the  injury,    p.  475. 

13.  Same.  — Instructions.  —  Too  Inclusive.  —  Refusal — ^It  is  not 
error  to  refuse  to  give  an  instruction,  tendered  by  defendaht, 
setting  out  the  things  necessary  for  plaintiff  to  prove,  where  it 
contains  one  thing  not  necessary  for  plaintiff  to  prove,    p.  476. 

14.  Appeal.  —  Instructions.  —  Evidence. — Briefs. — ^Where  an  in- 
struction was  refused,  it  is  necessary  for  appellant  to  point  out 
the  evidaice  which  would  justify  the  trial  court  in  giving  same, 
the  presumption  being,  in  the  absence  of  such  showing,  that 
such  instruction  was  not  applicable  to  the  evidence  in  the  case, 
p.  476. 

15.  Trial. — Instructions. — Style  of  Caboose. — Defendant  has  no 
cause  for  complaint  because  the  judge  refused  to  instruct  that 
the  style  of  the  caboose  in  which  plaintiff  was  injured  in  a 
eblffflion  did  not  render  defendant  liable,  where  no  claim  was 
made  that  the  style  cf  ihe  caboose^ 
though  a  description  of  such  caboose  in  the  evidence  was  neces- 
sary to  explain  the  collision,    p.  477. 

16.  Same. — Instructions. — Duplication  Of. — ^Where  a  subject  is 
already  covered  by  an  instruction,  it  is  proper  to  refuse  another 
covering  the  same  point,    p.  477. 

17.  Same. — Instructions. — Outlining  Duties  of  Court  and  Jury. — 
Discretion. — It  is  discretionary  with  the  trial  court  to  give  or 
refuse  an  instruction  reminding  jurors  of  their  oath  and  faith- 
fully to  perform  their  duty.    p.  478. 

18.  Same.  —  Instructions.  —  Employers*  Liability  Act. — Applica- 
tion of. — Contracts. — It  was  harmless  to  refuse  an  instruction, 
in  a  personal  injury  case,  that  if  the  plaintiff,  a  railroad  servant, 
was  injured  while  working  under  a  contract  entered  into  prior 
to  the  enactment  of  the  employers'  liability  act,  such  act  could 
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not  apply  to  the  case,  where  the  interrogatories  showed  that 
his  contract  was  made  subsequently  to  the  taking  effect  of  such 
act.      p.  478. 

19.  Evidence. — Striking  Out. — Motions. — Specific. — ^A  motion  to 
strike  out  an  improper  part  of  an  answer  of  a  witness  should 
include  such  improper  part  only.    p.  478. 

20.  New  Trial. — Misconduct  of  Court  and  Counsel. — AppeaL — 
Weighing  Evidence. — Where,  in  a  motion  for  a  new  trial,  the 
charge  of  misconduct  of  the  judge  and  of  opposing  counsel  is 
supported  by  affidavit  and  denied  by  counter-affidavits,  such 
facts  being  within  the  personal  knowledge  of  the  judge,  his  de- 
cision on  such  question  is  final,    p.  479. 

21.  Same. — Misconduct  of  Jury. — How  Shovm. — Presumptions. — 
An  affidavit  of  counsel,  in  the  motion  for  a  new  trial,  that  a 
juror  was  guilty  of  improper  conduct,  cannot  be  considered 
imless  the  source  of  his  information  is  revealed,  the  presump- 
tion being  that  he  learned  same  from  a  juror,  since  a  juror 
cannot  himself  be  heard  to  impeach  his  verdict,    p.  479. 

22.  Master  and  SEKVAm.— Employers'  Liability  AcL-^RaUroads. 
— Engineers. — A  servant  of  a  railroad  company,  even  though 
he  be  the  conductor  of  the  train  on  which  he  is  injured,  may 
recover,  under  87083  Bums  1901,  Acts  1893,  p.  294,  §1,  for  in- 
juries  received  by  reason  of  the  negligence  of  another  servant 
who  has  charge  of  an  engine  upon  such  railroad,    p.  481. 

23.  Same. — Conductors. — Engineers. — Employers'  Liability  Act. 
— Contributory  Negligence — A  conductor,  riding  in  the  caboose 
of  a  freight-train,  who  is  injured  by  the  negligence  of  his  engi- 
neer in  backing  into  another  train,  which  the  conductor  did  not 
discover  in  time  to  save  himself  from  the  colUsioiir-is-not  ^ilty 
of  contributory  ncgligOTce^jnd^4r^eiitilIed,  under  §7083  Bums 
1901^__Act5-189SrT'253rSl»  to  a  recovery  from  the  company, 
p.  482. 

24.  Constitutional  IjlW.— Employ en^  Liability  Act.— Railroads. 
—As  to  railway  operators,  §7083  Bums  1901,  Acts  1893,  p.  294, 
§1,  the  employers'  liability  act^is  constitutional,    p.  483. 

From  Howard  Circuit  Court;  J.  F.  Elliott,  Judge. 

Action  by  Thomas  Collins  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $12,000,  defendant 
appeals.  Afprmed.  (Appealed  to  United  States  Supreme 
Court.) 

Oeorge  E.  Boss,  for  appellant 
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Overton  &  Barnes,  Nelson,  Myers  &  Yarlott  and  Mc^ 
Connell,  Jenkines,  Jenhines  &  Stuart,  for  appellee. 

Montgomery,  C.  J. — Appellee  brought  this  action  to 
recover  damages  for  a  personal  injury  resulting  from  the 
alleged  negligence  of  an  engineman,  while  both  were  in  the 
employ  of  the  appellant.  The  case  is  in  this  court  for  the 
second  time.  Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1904), 
163  Ind.  669. 

It  is  alleged  that  errors  were  committed  in  overruling 
(1)  appellant's  demurrer  to  the  first  paragraph  of  com- 
plaint; (2)  its  motion  for  judgment  on  the  answers  of  the 
jury  to  interrogatories,  notwithstanding  the  general  ver- 
dict; (3)  its  motion  for  a  new  trial;  (4)  its  motion  in 
arrest  of  judgment. 

Four  additional  independent  assignments  of  error  have 
been  made,  alleging  that  section  one  of  the  employers'  lia- 
bility act  (Acts  1893,  p.  294,  §7083  Bums  1901) 
1.  is  in  derogation  of  certain  provisions  of  the  Consti- 
tution of  the  United  States. 

The  oflSce  of  the  assignment  of  errors  is  to  present  for 
review  by  the  appellate  court  specific  rulings  of  the  trial 
court.  A  proper  assignment  of  errors  must  allege  that  a 
particular  decision  of  the  trial  court  was  erroneous,  or  that 
the  complaint  in  a  civil  action  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  statement  of  a  mere 
abstract  proposition  will  not  invoke  the  judgment  of  this 
court,  when  assigned  independently  and  not  involved  in  a 
decision  of  the  lower  court  brought  up  by  the  record  and 
assigned  as  error.  The  alleged  unconstitutionality  of  the 
statute,  upon  which  this  action  is  founded,  is  not  presented 
to  this  court  for  consideration  under  the  fifth,  sixth,  seventh 
or  eighth  assignments  of  error.  Adams  v.  Pittsburgh,  etc., 
R.  Co.  (1905),  165  Ind.  648;  Pittsburgh,  etc.,  R,  Co.  v. 
Town  of  Wolcott  (1904),  162  Ind.  399;  Standish  v. 
Bridgewater  (1902),  159  Ind.  386. 
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The  first  paragraph  of  complaint  was  expressly  held  to 

be  sufiicient  upon  the  former  appeal  of  this  case,   and 

that  decision  cannot  be  reviewed.    Currier  v.  Elliott 

2.  (1895),  141  Ind.  394;  Lillie  v.  Trentman  (1891), 
130  Ind.  16,  and  cases  cited. 

The  second  and  fourth  assignments,  alleging  error  in 

overruling  appellant's  motion  for  judgment  in  its  favor, 

and  in  overruling  its  motion  in  arrest  of  judgment, 

3.  have  not  been  supported  by  statement,  citation  of 
authority,  or  otherwise  in  the  brief,  and  must  be 

deemed  waived.  Storer  v.  Markley  (1905),  164  Ind.  536; 
Major  V.  Miller  (1905),  165  Ind.  275;  O'Brien  v.  Knotts 
(1905),  165  Ind.  308;  Stamets  v.  Mitchenor  (1906),  165 
Ind.  672. 

Appellant's  motion  for  a  new  trial  charged  that  the  ver- 
dict of  the  jury  is  not  sustained  by  sufl5cient  evidence  and 
is  contrary  to  law ;  that  the  damages  assessed  are  excessive ; 
that  the  court  erred  in  giving,  at  the  request  of  appellee,  in- 
structions numbered  1,  2,  3,  4,  5,  6,  7,  8,  9  and  10,  and 
in  refusing  to  give  instructions  tendered  by  appellant  num- 
bered 1,  3,  4,  10,  12,  15,  19,  21,  22,  24,  26,  27,  28,  29,  30 
and  33,  and  in  overruling  appellant's  motion  to  strike  out 
the  words,  "I  did  not  have  time,"  from  the  answer,  "No, 
sir;  I  did  not  have  time,"  made  by  appellee  in  response  to 
the  question,  "You  did  not  direct  your  brakeman  to  do 
so  ?"  It  is  further  charged  that  the  court  erred  in  refusing 
to  permit  witness  Samuel  F.  Johnson  to  answer  certain 
questions  concerning  the  duties  of  a  hill  conductor,  and 
erred  in  connection  with  the  admission  in  evidence  of  ex- 
pectancy tables ;  that  the  court,  counsel,  and  the  jury  were 
guilty  of  specific  acts  of  misconduct 

Appellant's  counsel,  by  failure  to  present  the  same  for 
consideration,  has  waived  the  charge  of  excessive  damages, 
and  the  alleged  errors,  in  giving  appellee's  instructions  1, 
2,  3  and  5,  and  in  refusing  to  give  instructions  3,  4,  12,  19 
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and  21  tendered  by  appellant,  and  in  excluding  the  prof- 
fered testimony  of  witness  Johnson. 

Instruction  four,  given  at  the  request  of  appellee,  re- 
ferred to  the  statute  upon  which  the  action  was  founded, 

stated  the  manner  in  which  the  issues  were  joined 
4,     and  the  gist  of  the  pleadings,  and  advised  the  jury 

that  if  the  plaintiff  had  proved  by  a  fair  preponder- 
ance of  the  evidence  that  he  was  injured  through  the  negli- 
gence of  defendant's  engineman,  Arnold,  as  alleged  in  the 
complaint,  he  would  be  entitled  to  recover,  unless  they  fur- 
ther found  from  a  like  preponderance  of  evidence  that 
plaintiff  was  guilty  of  contributory  negligence,  or  that  the 
material  averments  of  the  second  paragraph  of  answer  had 
been  established.  No  substantial  defect  in  this  instruction 
has  been  pointed  out,  and  none  is  apparent  to  us.  PittS" 
hurgh,  etc.,  B.  Co.  v.  Ltghtheiser  (1907),  ante,  438; 
Southern  Ind.  B.  Co.  v.  Peyton  (1902),  157  Ind.  690. 

Instruction  six,  of  which  complaint  is  made,  in  sub- 
stance told  the  jury  that  contributory  negligence  is  now  a 

matter  of  defense  and  provable  under  the  answer 
6.     of  general  denial.     This  instruction  was  entirely 

appropriate,  and  not  subject  to  criticism.  The 
court,  at  appellant's  request,  further  instructed  the  jury 
that  if  appellee's  contributory  negligence  had  been  estab- 
lished by  a  preponderance  of  evidence,  without  regard  to 
the  source  of  such  evidence,  their  verdict  should  be  in 
favor  of  appellant.  The  jury  were  fully  and  correctly  in- 
structed upon  this  subject.  City  of  Indianapolis  v.  Keeley 
(1906),  167  Ind.  516;  Town  of  Winamac  v.  Stovi 
(1905),  165  Ind.  365;  M.  S.  Huey  Co.  v.  Johnston 
(1905),  164  Ind.  489. 

Instruction  seven  embraced  an  order  in  relation  to  the 
duties  of  freight  conductors,  and  charged  the  jury  that 

appellee  could  not  be  bound  by  such  order  in  the 
6.     absence  of  knowledge  on  his  part  of  its  substance  or 

existence,  and  that  mere  proof  that  the  order  was 
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issued  by  appellant  would  not  defeat  appellee's  right  of 
recovery.  Objection  is  made  to  the  latter  part  of  the  in- 
struction. It  is  a  familiar  rule  that  instructions  must  be 
considered  as  a  whole,  and  not  in  detached  parts.  In  this 
instruction  the  court  was  not  attempting  to  state  the  basis 
of  appellee's  rights  in  the  action,  but  the  manifest  point 
and  purpose  of  the  instruction  was  to  advise  the  jury  of 
the  effect  and  extent  of  this  order  as  constituting  a  matter 
of  defense.  Taken  in  connection  with  other  instructions 
given,  it  cannot  fairly  be  claimed  to  be  an  assumption  that 
appellee  had  a  conceded  right  of  recovery,  or  that  the  jury 
was  thereby  misled  or  confused.  Board,  etc.,  v.  O'Connor 
(1894),  137  Ind.  622,  642,  643. 

The  eighth  instruction,  given  upon  the  subject  of  sudden 
peril,  is  criticised  upon  similar  grounds,  and  for  the  rea- 
sons just  stated  we  find  no  error  in  giving  t^is  in- 

7.  struction.  It  is  further  insisted  that  appellee  was 
responsible  for  the  peril  with  which  he  was  con- 
fronted, and  therefore  was  not  entitled  to  an  instruction 
excusing  a  mistake  of  judgment.  We  cannot  concur  in  this 
view  of  the  facts,  for  reasons  given  further  along  in  dis- 
cussing the  evidence.  In  our  opinion  the  instruction  was 
properly  given.  Pennsylvania  Co.  v.  McCaffrey  (1894), 
139  Ind.  430,  435,  436 ;  Clarke  v.  Pennsylvania  Co.  (1892), 
132  Ind.  199,  200,  and  cases  cited. 

The  ninth  instruction  charged  the  jury  that  under  the 

pleadings  the  averment  that  at  the  time  of  the  accident  and 

of  the  commencement  of  this  action  appellant  was  a 

8.  railway  corporation  organized  under  the  laws  of 
this  State,  was  admitted,  and  that  affirmative  evi- 
dence of  such  fact  was  not  required.  A  similar  instruc- 
tion has  been  very  recently  approved  by  this  court  Pitts- 
hurgh,  etc.,  R.  Co.  v.  Lightheiser,  supra;  Cincinnati,  etc., 
R.  Co.  V.  McDougall  (1886),  108  Ind.  179;  Adams  Ex- 
press Co.  V.  Hill  (1873),  43  Ind.  157;  United  Brother- 
hood of  Carpenters  v.  Dinkle  (1904),  32  Ind.  App.  273. 
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Complaint  is  made  of  instruction  ten  given  upon  the  sub- 
ject of  estimating  damages.     In  the  enumeration  of  ele- 
ments for  the  consideration  of  the  jury,  an  instruo- 
9.     tion  approved  in  the  case  of  Pittsburgh,  etc.,  B.  Co, 
V.  Montgomery  (1898),  152  Ind.  1,  26,  69  L.  R.  A. 
875,  71  Am.  St.  300,  was  literally  copied.    In  this  respect 
the  instruction  was  correct     Wabash,  etc.,  B.  Co.  v.  Mor- 
gan  (1892),   132   Ind.  430;   Cleveland,  etc.,  B.   Co.  v. 
Newell  (1885),  104  Ind.  264. 

This  instruction  is  further  criticised  for  the  reason  that 

it  does  not  limit  the  jury  to  the  evidence  given  on  the  trial, 

but  permits  them  to  use  their  own  judgment  in 

10.  determining  what   amount  of  damages   they  will 
award.     This  objection  was  long  ago  answered  by 

this  court.  In  the  case  of  City  of  Indianapolis  v.  Scott 
(1880),  72  Ind.  196,  Worden,  J.,  speaking  to  this  point, 
said :  "The  court  enumerated  certain  matters  that  formed 
the  elements  of  damages.  But  no  jury  of  reasonable  intel- 
ligence could  have  been  misled  by  the  charge  into  the  sup- 
position that  such  matters  could  be  considered  unless  shown 
by  the  evidence.  As  to  the  latter  part  of  the  charge,  the 
jury  could  not  suppose  they  were  authorized  to  find  any- 
thing except  from  the  evidence.^'  See,  also,  Pohmd  v. 
Miller  (1884),  95  Ind.  387,  391 ;  Louisville,  etc.,  B.  Co. 
v.  Falvey  (1886),  104  Ind.  409,  429;  Ohio,  etc.,  B.  Co.  v. 
Stein  (1894),  140  Ind.  61,  70. 

The  first  instruction  tendered  by  appellant  was  a  per- 
emptory direction  to  the  jury  to  return  a  verdict 

11.  in  its  favor.     This  instruction  was  manifestly  un- 
warranted and  rightly  refused. 

The  tenth  instruction,   tendered   and  refused,   charged 

the  jury  that  if  the  caboose  in  which  appellee  was  riding 

was  equipped  with  a  brake,  by  the  use  of  which 

12.  appellee  or  a  brakeman  imder  his  direction  could 
have  checked  the  speed  or  stopped  the  train,  but 

such  brake  was  not  applied,  and  in  consequence  the  col- 
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lision  resulted,  causing  his  injury,  he  could  not  recover. 
In  answer  to  interrogatory  thirty-six,  the  jury  found  that 
the  application  of  the  brake  would  not  have  stopped  the 
train  in  time  to  prevent  the  accident.  It  was  conceded  in 
argument  that  the  train  was  not  running  at  an  improper 
rate  of  speed,  and  we  assume,  therefore,  that  there  was  no 
occasion  to  use  the  hand  brake  until  the  threatened  col- 
lision was  discovered.  It  is  clear  from  the  answer  of  the 
jury  referred  to  that  appellant  was  not  harmed  by  the  refusal 
to  give  this  instruction.  City  of  Muncie  v.  Hey  (1906), 
164  Ind.  570;  Baltimore,  etc.,  R.  Co.  v.  Ilarhin  (1903), 
160  Ind.  441,  US;  Burnett  v.  Feary  (1885),  101  Ind.  95, 
100;  Trentman  v.  Wiley  (1882),  85  Ind.  33,  37,  38. 

The    fifteenth    of    appellant's    instructions    enumerated 

certain  facts,  each  of  which  it  was  declared  must  be  proved 

by  a  preponderance  of  the  evidence  to  warrant  a 

13.  recovery  by  appellee.     The  first  of  these  specific 
facts    was    the    corporate    existence    of    appellant. 

This  fact  being  admitted  by  the  pleadings,  as  already 
shown,  no  proof  of  the  same  was  required,  and  this  inaccu- 
racy was  a  sufficient  justification  for  the  refusal  to  give 
such  instruction.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser, 
supra. 

Instructions  twenty-two  and  thirty,  tendered  by  appel- 
lant, were  identical  in  terms,  and,  in  substance,  stated  that 
evidence  had  been  introduced  tending  to  show  that 

14.  appellee's  arm  had  not  been  skilfully  amputated  or 
properly    treated    afterwards,    and    that    appellant 

could  not  be  held  liable  in  this  action  for  the  misconduct  of 
a  physician.  Appellee's  counsel  insist  that  there  was  no 
evidence  or  contention  that  there  had  been  any  unskilful 
surgery  or  treatment.  Appellant's  counsel  has  not  pointed 
out  or  referred  us  to  the  evidence  to  which  this  instruction 
was  applicable.  In  the  absence  of  some  such  reference,  we 
must  presume  that  the  instruction  was  irrelevant,  and 
rightly  refused. 
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The  twenty-fourth  instruction  requested  advised  the  jury 

that  appellant's  liability  did  not  depend  upon  the  style  and 

character   of   the   caboose   in  which   appellee   was 

15.  riding,   and  that  any   statements   relative   to   that 
subject  could  not  be  considered  upon  the  question 

of  appellant's  negligence.  The  jury  were  fully  instructed 
as  to  the  actionable  negligence  relied  upon,  and  it  is  appar- 
ent that  the  style  and  character  of  the  caboose  attached  to 
the  engine  was  not  an  element  of  the  negligence  charged 
against  appellant.  The  court  is  required,  when  seasonably 
requested,  to  instruct  the  jury  upon  the  law  applicable  to 
the  issues.  A  description  of  the  caboose  was  inseparable 
from  an  account  of  the  accident,  and  its  character  might 
have  some  relation  to  the  question  of  contributory  negli- 
gence, and  counsel  would  have  a  right  to  refer  to  the  evi- 
dence upon  this  subject  in  arguing  the  question  of  appel- 
lee's freedom  from  fault,  but  we  are  unable  to  find  from 
the  record  any  reason  to  justify  appellant's  insistence  that 
such  instruction  should  have  been  given  at  its  request,  and 
accordingly  hold  that  it  was  properly  refused. 

Appellant's  instruction  twenty-six  was  as  follows :   "Care 

is  required  to  keep  out  of  danger,  as  well  as  to  avoid  it 

after  getting  into  it,  and  the  rule  that  sudden  peril 

16.  excuses  does  not  govern  where  the  plaintiff,  without 
exercising  due  care,  goes  into,  or  places  himself  in 

the  way  of,  danger."  In.  our  view  of  the  facts  as  shown, 
this  instruction  might  have  been  justly  refused  as  inap- 
plicable; but,  conceding  appellant's  right  to  have  the  jury 
instructed  upon  its  theory  of  defense  and  view  of  the  evi- 
dence, there  was  no  error  in  refusing  this  instruction,  since 
the  same  subject-matter  was  covered  by  instruction  twenty- 
five,  given  at  appellant's  request.  Instruction  twenty- 
seven,  tendered  by  appellant,  relating  to  the  use  of  ex- 
pectancy tables  as  evidence,  was  not  accurately  phrased, 
and  its  subject-matter  was  fully  covered  by  instruction 
thirty-two,  in  better  form,  given  at  appellant's  request 
The  refusal  to  give  this  instruction  was  clearly  harmless. 
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Instruction  twenty-eight  was  a  general  statement  con- 
cerning the  respective  duties  of  the  court  and  jury.     The 
proper   purpose   of   instructions   is   to   advise   the 

17.  jurors  upon  the  law  applicable  to  such  issues  as  are 
presented  by  the  pleadings,  and  not  to  remind  them 

of  the  obligations  of  their  oaths  or  to  exhort  them  faith- 
fully to  perform  their  duties  as  jurors.  Conceding  that 
such  an  instruction  as  the  one  tendered  is  not  improper,  the 
giving  of  it  must  be  left  to  the  discretion  of  the  court,  and 
no  prejudicial  error  can  be  inferred  from  the  refusal  so  to 
charge  the  jury.  Paffenhack  v.  Loke  Shore,  etc.,  B.  Co. 
(1895),  142  Ind.  246,  249. 

The  twenty-ninth  instruction  tendered  advised  the  jury 

that  the  employers'  liability  act  did  not  apply  to  contracts 

of  employment  which  had  been  entered  into  prior  to 

18.  January  1,  1893,  and  continued  afterwards.     The 
jury  specially  found  that  appellee  was  not  serving 

under  a  contract  made  prior  to  the  passage  of  this  statute, 
but  was  working  under  a  contract  entered  into  about  six 
months  before  the  time  of  receiving  his  injury.  Without 
considering  the  accuracy  of  the  instruction,  it  follows  that 
the  court's  refusal  to  give  the  same  was  harmless.  City  of 
Muncie  v.  Hey,  supra;  Baltimore,  etc.,  B.  Co.  v.  Harhtn, 
supra.  The  thirty-third  instruction  requested  related  to 
the  absence  of  a  turntable  at  Boone,  and  the  general  theory 
was  similar  to  the  twenty-fourth.  The  court  properly  re- 
fused to  give  this  instruction  for  the  reasons  stated  in  con- 
sidering the  refusal  to  give  instruction  twenty-four. 

It  appeared  that  there  was  a  hand  brake  in  the  rear  end 
of  the  caboose  as  it  was  traveling  at  the  time  of  the  acci- 
dent which  was  Hot  used  to  stop  the  train.     Re- 

19.  ferring  to  this  circumstance,   upon  cross-examina- 
tion,   appellee  was   asked   the  following  question: 

"You  did  not  direct  your  brakeman  to  do  so?"  to  which 
he  answered :  "No,  sir ;  I  did  not  have  time."  Appellant's 
counsel,  indicating  displeasure  at  the  answer,  made  an  in- 
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definite  motion  to  strike  out  The  words  "no,  sir"  were 
clearly  responsive  to  the  question  and  proper.  If  the  resi- 
due was  not  responsive  and  was  not  proper  by  way  of  ex- 
planation, the  motion  should  have  been  addressed  to  that 
part  of  the  answer  alone.  The  motion  was  at  all  events  too 
indefinite,  and  imposed  upon  the  court  the  duty  of  sepa- 
rating the  good  from  the  bad,  and  in  another  view  was  too 
broad,  and  included  a  part  of  the  answer  which  was  un- 
deniably proper,  and  the  court  was  compelled  to  over- 
rule it  Waymire  v.  Lank  (1889),  121  Ind.  1;  Jones  v. 
State  (1889),  118  Ind.  39,  40;  Binford  v.  Young  (1888), 
115  Ind.  174,  176. 

The  charge  of  misconduct  on  the  part  of  the  court  and 
counsel  was  supported  by  affidavit,  and  disputed  by  counter- 
affidavits.     The    facts    being   within    the    personal 

20.  knowledge  of  the  court,  and  the  issue  having  been 
heard   and   determined   upon   conflicting  evidence, 

we  do  not  feel  warranted  in  disturbing  the  conclusion  of 
the  trial  court,  that  no  harmful  misconduct  occurred. 
Trombley  v.  State  (1906),  167  Ind.  231;  Stamets  v. 
Mitchenor  (1906),  165  Ind.  672;  Messenger  v.  State 
(1899),  152  Ind.  227,  230. 

Appellant,  as  one  of  the  reasons  for  a  new  trial,  charged 

that  during  the  deliberations  of  the  jury  one  of  the  jurors 

produced  and  read  to  the  jury  a  newspaper  account 

21.  of  the  evidence  given  and  of  the  verdict  rendered 
upon  the  first  trial  of  the  cause,  and  thereby  influ- 
enced the  assessment  of  damages  by  the  jury.  This  charge 
was  supported  by  the  affidavit  of  appellant's  counsel,  but 
the  source  and  time  of  receiving  such  information  was  not 
stated.  The  sworn  statement  of  a  person,  other  than  a 
juror,  that  the  jury  were  guilty  of  misconduct  in  the  jury 
room,  without  stating  the  source  of  his  knowledge,  is  no 
better  than  an  unverified  complaint.  In  the  absence  of  a 
showing  to  the  contrary,  the  presumption  is  that  the  affiant 
received  his  knowledge  from  some  member  of  the  jury. 
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The  verdict  of  a  jury  cannot  be  impeached  directly  upon 
the  aflSdavit  of  one  of  its  members,  nor  may  it  be  indirectly 
impeached  upon  information  communicated  by  jurors  and 
supported  by  the  affidavit  of  another.  Huichins  v.  State 
(1898),  151  Ind.  667,  676;  Stanley  v.  Sutherland  (1876), 
54  Ind.  339,  356;  Treschman  v.  Treschman  (1902),  28 
Ind.  App.  206.  It  follows  that  the  court  would  not  have 
been  justified  in  granting  a  new  trial  upon  this  showing 
of  alleged  misconduct  on  the  part  of  the  jury. 

It  remains  for  us  to  consider  whether  the  verdict  is  sus- 
tained by  evidence  and  authorized  by  law.  Appellee  had 
been  in  appellant's  employ  for  many  years,  and  at  the  time 
he  was  injured  was  employed  as  hill  conductor,  and  was 
required,  when  so  directed,  to  take  an  engine,  caboose,  and 
crew  and  assist  trains  up  the  hill  between  Peoria  Junction 
and  Boone  in  Cass  county.  Appellant  had  in  use  upon  its 
road  between  these  two  points  the  block  signal  system,  in- 
dicating to  trainmen  going  east  past  Boone  whether  the 
track  between  said  points  was  clear  or  was  occupied  by  one 
or  more  trains  going  in  the  same  direction.  Appellee  with 
an  engine,  caboose,  and  train  crew,  assisted  a  train  up  the 
hill  about  noon  January  22,  1901,  and  was  ordered  to  re- 
turn. He  gave  a  copy  of  the  return  order  to  the  engineer, 
and  at  the  same  time  called  out  to  him  "green  block,"  which 
indicated  a  right  to  proceed  with  knowledge  that  a  train 
was  ahead  upon  the  block  going  toward  Peoria  Junction. 

The  engineer  started  upon  the  return  trip  with  his  engine 
backing,  and  pulling  the  caboose  in  which  appellee  and  the 
brakemen  were  riding.  The  engine  was  equipped  with  air 
and  an  emergency  brake  attachment,  and  while  traveling 
at  six  miles  per  hour  could  be  stopped  within  a  space  of 
from  ten  to  fifteen  feet.  The  caboose  was  a  box-car,  with- 
out a  cupola,  with  a  door  in  each  end  and  a  small  glass  in 
the  upper  part  of  the  door,  and  with  two  windows  in  each 
side.  Appellee  was  seated  on  the  north  side  near  the  front 
end  as  they  proceeded  down  the  hill  at  the  rate  of  five  or 
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six  miles  per  hour,  and,  looking  through  the  glass  in  the 
door,  he  saw  a  train  standing  upon  the  track  ahead,  near  a 
point  known  as  Vandalia  Crossing.  He  ran  to  the  door  and 
shouted  five  or  six  times  to  the  fireman,  who  had  his  head 
down  and  did  not  hear  him.  He  then  ran  to  the  other  side 
of  the  car,  and,  standing  upon  the  end  sill  of  the  caboose, 
shouted  to  the  egineer,  and  upon  attracting  his  attention 
pointed  to  the  train,  but  before  he  could  jump  the  collision 
occurred,  by  which  he  was  thrown  from  the  car  and  his  arm 
crushed  by  the  wheels  of  the  engine  or  car,  making  ampu- 
tation near  the  shoulder  necessary. 

It  is  contended  by  appellant  that,  under  the  rules  of  the 
company  introduced  in  evidence,  appellee  as  conductor  had 
charge  of  the  train  upon  which  he  was  riding,  including 
the  engine  and  crew,  and  that  his  injury  must  be  attributed 
to  his  own  omission  to  govern  the  running  of  the  train  so 
as  to  avoid  the  accident. 

It  is  no  doubt  true  that  for  many  purposes  the  conductor 

is  the  superior  servant  among  the  crew  of  a  train ;  and  has 

charge  of  the  train.    It  is  also  indisputable  that  the 

22.  engineer  has  actual  charge  of  the  engine  and  its 
appliances,  and  special  duties  with  regard  to  care 
and  watchfulness  are  required  of  him  as  such  engineer  and 
by  reason  of  his  position  at  the  front  of  the  train.  This 
court  has  repeatedly  held  that  under  section  one  of  the 
employers'  liability  act  (Acts  1893,  p.  294,  §7083 
Bums  1901),  upon  which  this  action  is  founded,  a  person 
injured  while  in  line  of  duty  in  the  service  of  a  railroad 
corporation  and  in  the  exercise  of  due  care  and  diligence, 
by  the  negligence  of  another  in  the  service  of  such  corpo- 
ration, who  at  the  time  had  charge  of  an  engine  upon  its 
railway,  has  a  right  of  action  for  such  injury  against  the 
company.  Pittsburgh,  etc.,  R.  Co.  v.  Moore  (1899),  162 
Ind.  345;  Baltimore,  etc.,  R.  Co.  v.  Peterson  (1901),  156 
Ind.  364;  Indianapolis  Union  R.  Co.  v.  Houlihan  (1901)^ 
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157  Ind.  494;  Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser, 
ante,  438. 

It  was  virtually  decided  upon  the  former  appeal  of  this 
case  (Pittsburgh,  etc.,  R.  Co.  v.  Collins  [1904],  163  Ind, 
669)  that  a  liability  might  arise  under  this  statute  for  an 
injury  to  a  conductor  through  the  negligence  of  an  engineer 
in  charge  of  the  engine  upon  the  same  train.  The  question 
is  now  directly  presented,  and  we  hold  that  a  liability  does 
exist,  notwithstanding  a  rule  of  the  company  making  the 
conductor  in  som5  respects  the  superior  servant.  Pitts- 
burgh, etc.,  R.  Co.  V.  Collins,  supra;  Dresser,  Employers' 
Liability,  §74,  p.  337 ;  Caron  v.  Boston,  etc.,  R.  Co. 
(1895),  164  Mass.  523,  529,  42  K  E.  112;  Welch  v.  New 
York,  etc.,  B.  Co.  (1900),  176  Mass.  393,  398,  57  N. 
E.  668. 

In  our  view  of  the  law  and  the  facts  appellee  was  not 

required  to  exercise  that  particular  vigilance  and  look  out 

ahead  in  making  the  return  trip,  which  is  peculiarly 

23.  the  duty  of  the  engineer  to  preserve,  and  cannot  be 
lield  solely  responsible  for  the  operation  of  the 
train.  It  was  admitted  in  oral  argument  that  the  speed  of 
the  train  was  not  excessive,  and  appellee  is  not  shown  to 
have  omitted  any  proper  precaution  required  of  him,  imtil 
the  collision  was  imminent.  It  cannot  therefore  be  said 
that  the  sudden  peril  confronting  him  was  of  his  own 
creating.  Appellee,  acting  as  he  did,  under  a  sudden  im- 
pulse excited  by  the  threatened  danger  attributable  to  the 
negligence  of  the  engineer,  is  not  to  be  deemed  guilty  of 
contributory  negligence,  even  though  his  action  might  be 
regarded  as  negligent  if  performed  under  circumstances 
not  indicating  imminent  peril.  We  are  not  in  a  position  to 
say  that  he  did  not  act  with  prudence  on  discovery  of  his 
danger,  and  are  satisfied  that  he  did  that  which,  in  good 
faith,  he  believed  at  the  time  to  be  best  for  the  safely  of 
himself  and  of  the  property  entrusted  to  his  care,  and  he 
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cannot  be  held  guilty  of  contributory  negligence.  The  evi- 
dence fully  sustains  the  verdict. 

The  constitutional  validity  of  the  statute  in  question,  so 

far  as  the  same  arises  upon  the  evidence  in  this  case,  has 

been  fully  considercfd  and  discussed  upon  all  the 

24.  points  suggested,  in  the  recent  case  of  Pittsburgh, 
etc.,  B.  Co.  V.  Lightheiser,  supra.  The  validity  of 
the  statute  as  against  the  assaults  of  railway  operators  has 
been  upheld  and  settled,  and,  without  elaboration,  we  re- 
affirm that  conclusion. 

"No  error  appearing  the  judgment  is  affirmed. 


Ptttsbubgh,  Cincinnati,  Chicago  &  St.  Louis 

Bailwat  Company  v.  Rogers, 

Administratrix  . 

[No.  20,930.  Piled  May  16,  1907.] 
L  Constitutional  hAW.— Employers'  Liability  Act. — Railroads, 
— Section  one  of  the  employers'  liability  act  (Acts  1893,  p.  294, 
§7083  Bums  1901),  so  far  as  it  applies  to  railroads,  is  not  in 
violation  of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  or  of  any  provision  of  the  Constitution  of 
this  State,  p.  484. 
2.  Appeal.  —  JurisdicHon.  —  Supreme  and  Appellate  Courts,'^ 
Transfer. — The  jurisdiction  of  an  appeal  from  a  judgment  for 
$2,945,  in  a  personal  injury  case,  even  though  the  constitutional- 
ity of  the  employers'  liability  act  is  questioned,  is  in  the  Appel- 
late Court,  and  the  Supreme  Court  will  so  transfer  it,  the 
validity  of  such  act  being  firmly  settled,    p.  485. 

From  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Action  by  Alvira  Rogers,  as  administratrix  of  the  estate 
of  Luther  Rogers,  deceased,  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Transferred  to 
the  Appellate  Court,     (See  —  Ind.  App.  — .) 

George  E.  Boss,  for  appellant 
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Williams  &  Clawson,  Todd  &  Rarich  and  H.  N.  Hij»- 
kind,  for  appellee. 

Monks,  J. — This  was  an  action  to  recover  damages  for 
the  death  of  appellee's  decedent,  caused  by  being  struck  by 
a  passing  train  while  he  was  in  appellant's  service.  Judg- 
ment was  rendered  for  $2,945  in  favor  of  appellee. 

It  is  claimed  by  appellant  that  said  action  is  based  upon 

clause  4,  §1,  of  the  employers'  liability  act  (Acts  1893, 

p.  294,  §7083  Burns  1901),  and  that  said  act  is 

1,  in  violation  of  the  14th  amendment  of  the  Constitu- 
tion of  the  United  States. 

In  Tullts  V.  Lake  Erie,  etc.,  R.  Co.  (1899),  175  U.  S. 
348,  20  Sup.  Ct.  136,  44  L.  Ed.  192,  the  Supreme  Court 
of  the  United  States  held  that  as  applied  to  railroads  said 
employers'  liability  act,  as  construed  by  this  court  in 
Pittsburgh,  etc.,  B.  Co.  v.  Montgomery  (1898),  152  Ind. 
1,  69  L,  R.  A.  875,  71  Am.  St  300,  was  not  in  violation 
of  the  14th  amendment  of  the  Constitution  of  the  United 
States. 

It  was  held  by  this  court  in  Pittsburgh,  etc.,  B.  Co.  v. 
Montgomery,  supra,  Indiaruipolis  Union  B.  Co.  v.  Houli- 
han (1901),  157  Ind.  494,  54  L.  R.  A.  787,  Pittsburgh, 
etc.,  B.  Co.  V.  Lightheiser  (1907),  amie,  438,  Pittsburgh, 
etc.,  B.  Co.  V.  Collins  (1907),  ante,  467,  Pittsburgh,  etc., 
B.  Co.  V.  Boss  (1907),  169  Ind.  — ,  that,  as  applied  to  rail- 
roads, said  employers'  liability  act  was  not  in  violation  of 
the  14th  amendment  of  the  Constitution  of  the  United 
States,  or  of  any  provision  of  the  Constitution  of  this 
State.  It  will  be  observed  that  this  appellant  was  the 
appellant  in  four  of  said  cases.  See,  also,  Bedford  Quar- 
ries Co.  V.  Bough  (1907),  post,  671. 

In  Pittsburgh,  etc.,  B.  Co.  v.  Boss,  supra,  we  said :  'The 
validity  of  this  act,  so  far  as  it  applies  to  railroads,  was 
upheld  in  the  case  of  Pittsburgh,  etc.,  B.  Co.  v.  Montgom-- 
ery  [1898],  152  Ind.  1,  69  L.  R.  A.  875,  71  Am.  St.  301, 
and  that  holding  has  been  twice  reaffirmed  since  this  ap- 
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peal  was  filed  in  response  to  the  contentions  of  this  appel- 
lant, and  the  constitutionality  of  the  law  must  be  regarded 
as  settled." 

following  the  case  of  Pittsburgh,  etc.,  B.  Co.  v.  Ross, 
supra,  we  hold  that  the  constitutionality  of  said  law  must 
be  regarded  as  settled  and  it  will  not  be  considered  in  this 
case. 

There  being  no  constitutional  question  to  be  de- 
2.     termined,  the  jurisdiction  of  this  appeal  is  in  the 
Appellate  Court.    This  case  is  therefore  transferred 
to  the  Appellate  court. 


108 
168 

Continental  Clay  &  Mining  Company  v.  Bryson.       i?? 

[No.  20,932.    Filed  May  17,  1907.] 

1.  Appeal. — Receivers. — Interlocutory  Orders  Appointing. — On 
an  appeal  from  an  interlocutory  order  appointing  a  receiver, 
only  those  questions  which  immediately  led  to  the  appointment 
will  be  considered,    p.  486. 

2.  Same. — Receivers. — Refusal  to  Set  Aside  Order  Appointing, — 
No  appeal  lies  from  a  ruling  refusing  to  set  aside  an  inter- 
locutory order  appointing  a  receiver;  and  when  such  a  motion 
is  overruled,  the  appeal  taken  is  not  from  such  ruling,  but  from 
the  order  appointing  the  receiver,    p.  487. 

3.  Same.  —  Receivers.  —  Interlocutory  Appointment.  —  Motion, 
After  Appeal,  to  Set  Aside. — Waiver. — Defendant,  by  moving, 
after  appeal,  for  the  trial  court  to  vacate  an  interlocutory  order 
appointing  a  receiver,  does  not  waive  the  right  to  question  the 
legality  of  such  appointment  on  appeal,    p.  487. 

4.  Receivers. — Appointment  Without  Notice, — Courts  of  equity, 
on  an  ex  parte  application,  will  not  appoint  a  receiver  for  a 
corporation,  except  where  it  is  out  of  the  jurisdiction  of  the 
court,  or  its  officers  cannot  be  found,  or  where  a  failure  to 
appoint  would  work  an  irreparable  loss  or  destruction  of  the 
property,    p.  489. 

5.  Pleading. — Receivers. — Applications  for. — ^An  application  for 
the  appointment,  without  notice,  of  a  receiver,  showing  that 
plaintiff  "believes"  that  the  person  in  charge  of  the  property 
would  not  dispose  of  such  property  to  the  best  advantage,  and 
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that  such  person  is  a  nonresident  and  will  probably  take  such 
assets  out  of  the  State,  is  insufficient,  since  facts  and  not 
opinions  are  necessary,  p.  490. 
6.  Pleading. — Receivers. — Applications  far. — A  complaint  for  the 
appointment,  without  notice,  of  a  receiver  of  a  corporation 
whose  office  is  in  the  county,  showing  that  it  could  readily  have 
been  served  with  notice,  and  failing  to  show  that  a  delay  would 
work  a  destruction  of  the  property,  or  an  irreparable  injury,  is 
insufficient  for  the  making  of  such  an  appointment,    p.  490. 

From  Clay  Circuit  Court;  Presley  0.  ColUver,  Judge. 

Suit  by  John  G.  Bryson  against  the  Continental  Clay 
&  llining  Company.  From  an  interlocutory  order  ap- 
pointing a  receiver,  defendant  appeals.    Reversed. 

S.  M.  McGregor,  for  appellant. 

A.  W.  Knight  and  George  A.  Knight,  for  appellee. 

Monks,  J. — This  is  an  appeal  from  an  interlocutory 
order  appointing  a  receiver  without  notice.  The  complaint 
was  filed  and  summons  issued  September  8,  1906.  On  the 
same  day  the  judge  of  the  court  below,  at  chambers,  with- 
out notice  to  or  appearance  of  appellant,  appointed  a  re- 
ceiver of  all  its  property  rights,  credits  and  effects. 

Appellee  has  filed  in  this  court  an  afiidavit  showing  that, 

after  this  appeal  was  perfected,  appellant  filed  in  the  court 

below,  on  October  8,  1906,  "its  written  motion  to 

1.  vacate  and  set  aside  the  interlocutory  order  ap- 
pealed from,  and  discharge  the  receiver,  and  that 
said  motion  is  still  pending  in  the  court  below  undeter- 
mined, and  involves  the  same  question  as  the  one  in  this 
appeal."  Appellee  claims  that  these  facts  show  "a  waiver 
of  appellant's  right  further  to  prosecute  this  appeal."  It 
has  been  held  by  this  court  that  on  an  appeal  from  an 
interlocutory  order  appointing  a  receiver,  no  questions  will 
be  considered  except  such  as  immediately  led  to  the  ap- 
pointment of  the  receiver,  leaving  all  other  matters  in  the 
court  below.  Wabash  R.  Co.  v.  Dyheman  (1892),  133  Ind. 
56,  57,  and  cases  cited. 
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No  right  of  appeal  is  given  from  a  mling  of  the  court 

ovemdiog  a  motion  to  set  aside  and  vacate  an  interlocutory 

order   appointing  a   receiver.     Wabash  B.    Co,   v. 

2.  DyTcerrum,  supra,  at  page  64.    When  snch  a  motion 
is  made,  overruled,  and  excepted  to,  the  appeal  is 

not  from  the  ruling  on  the  motion,  hut  from  the  order  ap- 
pointing the  receiver.  State  v.  Union  Nat  Bank  (1896), 
145  Ind.  537,  544,  545,  57  Am.  St  209. 

If  filing  such  motion  hefore  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver  without  notice  does 
not  waive  the  right  to  appeal  from  such  order,  cer- 

3.  tainly  the  filing  of  such  motion  after  the  appeal  is 
perfected  does  not  waive  the  right  to  prosecute  such 

appeal.  The  statute  provides:  "Receivers  shall  not  he 
appointed,  either  in  term  time  or  vacation,  in  any  case, 
until  the  adverse  party  shall  have  appeared,  or  shall  have 
had  reasonable  notice  of  the  application  for  such  appoint- 
ment, except  upon  suflScient  cause  shown  by  affidavit/' 
§1244  Bums  1901,  §1230  R.  S.  1881  and  Homer  1901. 
It  is  insisted  by  appellant  that  the  verified  complaint  does 
not  state  facts  sufficient  to  authorize  the  appointment  of  a 
receiver  without  notice. 

The  only  evidence  given  at  the  ex  parte  hearing  for  the 
appointment  of  the  receiver  was  the  verified  complaint, 
which  reads  as  follows :  "John  G.  Bryson  complains  of  the 
Continental  Clay  &  Mining  Co.,  and  says  that  said  de- 
fendant is  a  corporation,  carrying  on  a  general  clay  and 
coal  mining  business,  in  pursuance  of  the  laws  of  the  State 
of  Indiana,  and  having  an  office  and  agency  for  the  trans- 
action of  such  business  in  the  county  of  Clay;  that  he,  the 
plaintiff  herein,  is  a  stockholder  in  said  corporation;  that 
the  business  of  said  corporation  has  been  conducted  in  such  a 
loose,  careless  and  reckless  manner  as  that  there  now  exists 
an  outstanding  indebtedness  against  said  corporation  of 
more  than  $50,000,  as  plaintiff  is  informed  and  believes; 
that  the  receipts  accumulated  by  said  corporation  are  all 
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paid  out  in  salaries  and  in  the  carrying  on  of  the  business 
of  said  corporation,  without  any  corresponding  benefits  or 
profits  to  the  stockholders,  including  plaintiff  herein;  that 
the  business  of  said  corporation  is  now,  and  for  a  long  time 
past  has  been,  a  losing  business,  and  there  is  no  prospect 
that  it  will  or  can  be  conducted  in  the  future,  under  the 
present  management,  on  a  paying  basis ;  that  said  corpora- 
tion is  now  unable  and  without  funds  to  meet  its  indebted- 
ness and  is  insolvent,  or  at  least  in  imminent  danger  of  be- 
coming insolvent.  Plaintiff  now  further  shows  that  the 
board  of  directors  of  said  corporation  have  authorized  one 
Legnard,  its  president,  to  dispose  of  the  assets  of  said 
corporation ;  that  said  Legnard  is  a  nonresident  of  the  State 
of  Indiana,  and  if  he  is  permitted  to  turn  the  assets  of  said 
corporation  into  cash  or  available  securities  he  will,  in  all 
probability,  take  the  same  outside  the  jurisdiction  of  this 
court;  that  said  Legnard  is  the  principal  stockholder  in 
said  corporation,  and  plaintiff  believes  that  he  would  not 
dispose  of  the  assets  of  the  corporation  to  the  best  ad- 
vantage of  the  minority  stockholders ;  that  said  corporation 
is  now  threatening  to  sell  the  property  of  the  corporation, 
over  the  protests  and  objections  of  this  plaintiff.  Where- 
fore, plaintiff  prays  for  an  accounting  to  him  by  said  corpo- 
ration and  that  the  court,  upon  proper  and  suflScient  hear- 
ing and  proof,  order  that  the  affiairs  of  said  corporation  be 
wound  up  and  dissolved,  that  the  proceeds  be  applied  to  the 
extinguishment  of  its  debts,  and  that  the  surplus,  if  any,  be 
divided  among  the  stockholders.  And  plaintiff  further 
prays  the  court  that  to  that  end  a  receiver  be  appointed, 
without  notice,  to  take  charge  of  the  property,  business, 
assets  and  avails  of  said  corporation  for  the  purpose  of 
winding  up  the  affairs  thereof,  and  plaintiff  also  prays  for 
all  other  relief  in  the  premises." 

Courts  of  equity  are  exceedingly  unwilling  to  appoint 
receivers  on  an  ex  parte  application.     It  is  now  the  settled 
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practice  not  to   appoint   a   receiver  ex  parte   and 
4.     thereby  deprive  a  corporation  of  the  possession  of 

its  property  before  it  has  an  opportunity  to  be  heard 
in  relation  to  its  rights,  except  in  those  cases  where  it  is 
out  of  the  jurisdiction  of  the  court  or  none  of  its  officers 
can  be  found,  or  where,  for  some  other  reason,  it  becomes 
absolutely  necessary  for  the  court  to  interfere  before  there 
is  time  to  give  notice  to  the  corporation  to  prevent  the  loss 
or  destruction  of  property.  It  must  be  a  case  of  imperious 
necessity  and  when  protection  cannot  be  afforded  the 
plaintiff  in  any  other  way.  High,  Receivers  (3d  ed.), 
§§105,  106,  111,  112,  113,  115,  117;  17  Ency.  PI.  and 
Pr.,  717-719,  735;  Gluck  &  Becker,  Receivers,  §16; 
Cameron  v.  Oroveland  Improv.  Co.  (1898),  72  Am.  St. 
26,  and  note  pages  36-38,  and  cases  cited;  Alderson,  Re- 
ceivers, §121;  Wabash  R.  Co,  v.  Dylceman,  supra,  and 
cases  cited;  Chicago,  etc.,  R.  Co.  v.  Cason  (1892),  133 
Ind.  49,  61;  Sullivan  Electric,  etc.,  Co.  v.  Blue  (1895), 
142  Ind.  407,  409-418 ;  Winchester  Electric  Light  Co.  v. 
Gordon  (1896),  143  Ind.  681 ;  Orandin  v.  La  Bar  (1891), 
2  N.  Dak.  206,  213-216,  50  N.  W.  151 ;  Joseph  Dry  Goods 
Co.  V.  Hecht  (1903),  120  Fed.  760,  764,  765,  57  C.  C.  A. 
64,  and  cases  cited;  CdbanissY.  Reco  Min.  Co.  (1902),  116 
Fed.  318,  323,  324,  54  C.  C.  A.  190,  195,  196. 

It  was  said  in  the  case  last  cited :  "When  such  notice 
can  be  given  it  should  be  given,  unless  there  is  imminent 
danger  of  loss,  or  great  damage,  or  irrevocable  injury,  or 
the  greatest  emergency,  or  when  by  the  giving  of  notice  the 
very  purpose  of  the  appointment  of  a  receiver  would  be 
rendered  nugatory;  and  such  instances  are  of  rare  oc- 
currence in  the  federal  courts,  because  of  their  power, 
when  an  injunction  is  asked  for,  to  grant  a  temporary  re- 
straining order  (Rev.  St.  U.  S.  §718),  which  may  be 
served  at  the  same  time  that  the  notice  is  served,  to  prevent 
action  by  the  defendant  or  his  agent,  and  to  preserv'o  the 
existing  conditions  until  the  application  for  an  injunction 
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and  for  a  receiver  can  be  heard.  North  American  Land, 
etc.,  Co.  V.  Watkins  [1901],  109  Fed.  101,  48  C.  C.  A. 
254." 

Appellee  insists  that,  as  the  complaint  avers  that  appel- 
lant is  insolvent  and  that  Legnard,  its  president,  is  a  non- 
resident of  the  State,  and  if  he  is  permitted  to  turn 

5.  the  assets  into  cash  or  available  securities  he  will,  in 
all  probability,  take  the  same  outside  of  the  juris- 
diction of  the  court,  and  that  plaintiff  believes  that  he 
would  not  dispose  of  the  assets  to  the  best  advantage  of  the 
minority  stockholders,  and  that  the  corporation  is  now 
threatening  to  sell  the  property  of  the  corporation,  over  the 
protests  and  objections  of  the  plaintiff,  an  emergency  for 
the  appointment  of  a  receiver  without  notice  is  shown. 

The  belief  of  appellee  that  Legnard  would  not  dispose 
of  the  assets  of  the  corporation  to  the  best  advantage  of  the 
minority  stockholders,  and  the  probability  that  said  Leg- 
nard would,  if  the  assets  of  the  corporation  were  turned 
into  cash,  take  the  same  out  of  the  State,  was  not  a  suffi- 
cient showing  to  authorize  the  appointment  of  a  receiver. 
This  was  a  mere  statement  of  the  opinion  of  appellee. 
The  facts  upon  which  such  opinion  was  founded  should 
have  been  set  forth  in  the  verified  complaint  that  the  court 
might  judge  of  its  correctness.  Wabash  R,  Co,  v.  Dyke- 
man,  supra,  at  page  65. 

The  verified  complaint  shows  that  appellant  had  an  office 

in  Brazil,  Indiana,  where  the  action  was  commenced,  and 

could   readily  have  been   served   with   notice,   and 

6.  there  is  no  showing  that  irreparable  injury  or  any 
loss  or  destruction  of  property  would  have  resulted 

if  notice  of  the  application  had  been  given.  We  need  not 
and  do  not  decide  whether  the  complaint  stated  facts  suffi- 
cient to  authorize  the  appointment  of  a  receiver,  if  notice 
of  the  application  had  been  given.  Sullivan  Electric,  etc., 
Co.  V.  Blue,  supra. 
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It  is  evident  from  what  has  been  said  and  the  authorities 
cited  that  the  facts  stated  in  the  verified  complaint  were 
not  sufficient  to  authorize  the  appointment  of  a  receiver 
without  notice. 

The  interlocutory  order  appointing  a  receiver  is  reversed. 


Nelson,  Trustee,   v.  State,   ex   rel.  Martin 

ET  AL. 

[No.  20,778.    Filed  May  28,  1907.] 

1.  Schools. — Pupils. — Free  Conveyance. — Mandamus. — Prior  to 
1907,  parents  could  not,  by  mandamus,  compel  township  school 
trustees  to  furnish  conveyance  to  pupils,    p.  492. 

2.  Same. — Establishment. — Trustees, — Decisions. — Appeal  from. 
— Mandamtts. — Before  parents  can  mandate  a  township  trustee 
to  establish  a  school,  they  must  appeal,  under  §§6028,  6029 
Bums  1901,  §§4537,  4538  R.  S.  1881,  to  the  county  superintend- 
ent,   p.  492. 

3.  Same. — Pupils. — Conveyance. — Statutes. — A  right  of  trans- 
portation is  given  to  certain  pupils,  by  the  act  of  1907  (Acts 
1907,  p.  444).    p.  492. 

From  White  Circuit  Court ;  Charles  W.  Hartley,  Special 
Judge: 

Action  hy  the  State  of  Indiana,  on  the  relation  of  Gus 
Martin  and  others,  against  John  R.  Nelson,  as  trustee  of 
West  Point  School  Township.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

E.  B.  Sellers,  for  appellant. 

George  F.  Palmer  and  Million  &  Hanna,  for  appellee. 

GiLLETT,  J. — This  was  a  proceeding  by  way  of  mandate 
against  the  trustee  of  West  Point  school  township,  in 
White  county.  The  alternative  writ  commanded  him  to 
furnish  school  facilities  to  relators'  children  of  school  age. 
A  demurrer  to  the  writ  was  overruled,  and  an  exception 
reserved.     This  ruling  is  assigned  as  error. 
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It  appears  from  the  petition  that  the  sehoolhouse  where 

relators'   children  attended   school   during  previous  years 

was  destroyed  by  fire  and  not  rebuilt^  and  that  for 

1.  a  number  of  years  thereafter  such  children  were 
furnished  a  conveyance  by  appellant  in  going  to 

and  from  another  school,  but  that  this  practice  was  after- 
wards discontinued.  So  far  as  appears  from  the  petition 
(and  as  is  affirmatively  shown  in  the  return),  the  school 
which  such  children  formerly  attended  was  legally  aban- 
doned. It  is  difficult,  if  not  impossible,  to  determine  the 
precise  relief  which  relators  seek — whether  it  is  to  have 
their  children  transported  to  and  from  school,  or  to  have  a 
school  established  in  the  vicinity  of  their  homes.  We  have 
but  recently  held  that  the  trustee  cannot,  under  the  law  as 
it  existed  when  this  action  was  brought,  be  compelled  by 
mandate  to  furnish  a  conveyance.  State,  ex  rel.,  v.  Jackson 
(1907),  ante,  384.  If  the  establishment  of  a  new  school  dis- 
trict is  what  is  sought,  it  is  enough  to  say  that  the 

2.  matter  complained  of  is  of  an  administrative  char- 
acter, and,  before  resorting  to  the  courts,  relators 

should  have  sought  a  remedy,  after  the  adverse  decision  of 
appellant,  through  the  due  course  of  appeal  to  the  higher 
school  authorities.  §§6028,  6029  Bums  1901,  §4537, 
4538  R.  S.  1881 ;  State,  ex  rel,  v.  Seely  (1904),  163  Ind. 
244;  Advisory  Board,  etc.,  v.  State,  ex  rel.  (1905),  164 
Ind.  295;  State,  ex  rel,  v.  Black  (1906),  166  Ind.  138. 
We  may  add  that  under  the  act  of  March  11,  1907 

3.  (Acts  1907,  p.  444),  relators  will  doubtless  find  a 
sufficient  remedy  for  their  grievance. 

Judgment  reversed,  with  a  direction  to  sustain  the  de- 
murrer to  the  alternative  writ. 
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Cmr  OP  GREENGAS.TLE  V.  THOMPSON. 

[No.  20,894.    Filed  May  28,  1907.] 

1.  Municipal  Corporations. — Ordinances, — Intoxicating  Liquora. 
— Exclusion  from  Residence  Districts, — A  city  ordinance,  de- 
fining the  residence  portion  of  the  city,  under  §3541  Bums 
1901,  Acts  1895,  p.  180,  rendered  prima  fade  unlawful  the  sale 
of  liquors  in  such  district;  but  whether  such  district  was  really 
a  residence  district  was  a  question  of  fact  in  each  case.    p.  500. 

2.  Intoxicating  lAq^voVia,— Legislative  Powers. — The  legislature, 
except  where  restricted  by  the  Constitution,  has  the  exclusive 
control  over  the  sales  of  intoxicating  liquors,    p.  501. 

3.  Same. — Municipal  Corporations. — Delegation  of  Power  to. — ^In 
the  absence  of  constitutional  inhibition,  the  legislature  may  dele- 
gate to  municipal  corporations  the  power  to  control,  regulate 
and  prohibit  the  liquor  traffic,    p.  502. 

4.  Municipal  Corporations.  —  Intoxicating  Liquors.  —  General 
Delegation  of  Power  to  Regulate. — Under  a  general  power  to 
municipalities  to  regulate  the  liquor  traffic,  they  may  exclude 
such  traffic  from  residence  districts,    p.  502. 

5.  Same. — Ordinances  Defining  Residence  Districts. — IntoxicaU 
ing  Liquors.— The  act  of  1905  (Acts  1905,  p.  219,  S53,  §3477 
Bums  1905) ,  giving  to  municipal  corporations  the  power  to  de- 
fine the  residence  and  business  districts  of  a  city  in  reference  to 
the  sales  of  liquors,  makes  an  ordinance  defining  such  districts 
conclusive  upon  the  courts,    p.  503. 

6.  PuiADiNG.  —  Answer.  —  Intoxicating  Liquors. — Residence  Dis- 
tricts. — Municipal  Corporations. — ^Where  defendant  was  prose- 
cuted for  the  sale  of  liquors  in  a  residence  district,  as  ordained 
by  the  city  council,  an  answer  that  his  saloon  was  in  the  busi- 
ness district  and  not  within  the  residence  district,  is  insuffi- 
cient, where  it  also  concedes  that  the  saloon  was  within  the 
prohibited  territory,    p.  503. 

7.  Municipal  Corporations. — Defining  Residence  Districts. — 
Discretion. — Intoxicating  Liquors. — Under  §3477  Bums  1905, 
Acts  1905,  p.  219,  §53,  cities  have  a  very  wide  discretion  in  de- 
fining the  boundaries  of  the  business  and  residence  districts  of 
a  city,  as  relates  to  the  liquor  traffic,    p.  504. 

8.  Same. — Police  Power. — Discretion. — Judicial  Inquiries. — In^ 
toxicating  Liquors. — Ordinances  districting  cities  into  residence 
and  business  districts,  as  respects  the  liquor  traffic,  are  in  the 
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exercise  of  the  police  power;  and  they  are  subject  to  judicial 
inquiry  only  to  determine  whether  they  are  impartial  and  rea- 
sonable, p.  505. 
9.  Municipal  Corporations.— ^u«tn«M  Distrieta. — Intoxicating 
Liquors. — An  ordinance  of  the  city  of  Greencastle  defining  the 
business  district  thereof,  in  respect  to  the  liquor  trafSc,  as 
bounded  by  the  streets  lying  one  square  north,  west,  south,  and 
two  squares  east  of  the  public  square,  is  reasonable  and  valid. 
p.  505. 

From  Clay  Circuit  Court;  John  H.  James,  Special 
Judge. 

Prosecution  by  the  City  of  Greencastle  against  John  W. 
Thompson.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed. 

B.  F,  Corwin  and  Charles  T.  Peck,  for  appellant 

C.  C.  Matson,  William  Watson  Woollen,  Evans  WooUen 
SLud'Bussell  T.  Byers,  tor  appellee. 

Montgomery,  J. — This  action  was  brought  by  appellant 
to  recover  a  penalty  for  the  violation  of  an  ordinance.  A 
trial  before  the  mayor  resulted  in  a  judgment  for  appel- 
lant An  appeal  was  taken  to  the  Putnam  Circuit  Court, 
and  the  venue  changed  to  the  court  below.  Appellee  an- 
swered in  three  paragraphs  and  appellant's  demurrer  upon 
the  ground  of  insuflScient  facts  was  sustained  to  the  third, 
and  overruled  as  to  the  second  paragraph  of  answer.  Ap- 
pellant replied  in  denial  to  the  second  paragraph  of  answer, 
and  a  trial  upon  an  agreed  statement  of  facts  resulted  in 
a  finding  and  judgment  in  favor  of  appellee.  Appellant's 
motion  for  a  new  trial  upon  statutory  grounds  was  over- 
ruled. 

It  is  charged  that  the  court  erred  in  overruling  appel- 
lant's demurrer  to  the  second  paragraph  of  answer,  and  in 
overruling  its  motion  for  a  new  trial. 

The  complaint  averred  that  on  June  13,  1905,  the  com- 
mon council  of  the  city  of  Greencastle  duly  passed  and 
adopted  an  ordinance,  which  is  hereinafter  set  out,  and 
caused  the  same  to  be  published  for  two  successive  weeks 


Digiti 


zed  by  Google 


MAT  TERM,  1907.  495 

City  of  Greencastle  v.  Thompson — 168  Ind.  493. 

as  provided  by  law,  and  that  afterwards,  to  wit,  on  July 
16,  1905,  appellee  made  a  certain  sale  of  intoxicating 
liquor  upon  particularly  described  premises  within  ^id 
city  to  be  drunk  upon  the  premises  where  sold,  which 
premises  were  not  within  the  business  portion  of  said  city 
as  defined  and  fixed  by  said  ordinance,  but  within  the  resi- 
dence or  suburban  district,  where  such  sales  of  liquor  were 
prohibited,  in  violation  of  sections  one  and  two  of  said  ordi- 
nance. 

The  second  paragraph  of  appellee's  answer  was  as  fol- 
lows: "For  a  second  and  further  answer  to  the  plaintiflF's 
complaint  herein  the  defendant  says  that  he  admits  that 
on  July  15,  1905,  he  did  maintain  and  keep  a  room  for  the 
sale  of  spirituous,  vinous,  malt,  and  other  intoxicating 
liquors  to  be  used  in  and  upon  the  premises  where  sold, 
and  that  he  did  on  said  day  sell  to  Clarence  Williams, 
at  and  for  the  price  of  twenty  cents,  certain  intoxicating 
liquors,  to  wit,  four  pints  of  beer  to  be  used  in  and  upon 
said  premises,  and  this  defendant  also  admits  that  said 
room  so  occupied  and  used  by  this  defendant  was  and  is 
within  the  limits  of  the  city  of  Greencastle,  Indiana,  and 
within  the  territory  defined  by  said  ordinance  as  the  resi- 
dence and  suburban  portions  of  said  city;  but  this  defend- 
ant says  that  said  place  where  said  room  was  so  kept 
and  maintained  by  this  defendant,  as  aforesaid,  was,  on 
July  15,  1905,  at  and  within  a  business  portion  of  said 
city  of  Greencastle,  Indiana,  and  was  not  within  a  resi- 
dence or  suburban  portion  of  said  city.  ^Vherefore  the  de- 
fendant says  that  he  is  not  guilty  as  charged  in  said  com- 
plaint and  he  asks  judgment  for  his  costs." 

Upon  the  trial  it  was  admitted  that  the  ordinance  upou 
which  the  suit  was  founded  was  duly  passed  and  estab- 
lished by  the  common  council  of  the  city  on  June  13,  1905, 
and  that  after  its  passage  it  was  duly  published  for  two 
consecutive  weeks,  June  23  and  30,  1905.  The  ordinance 
was  thereupon  introduced  in  evidence,  and  is  as  follows: 
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"City  Ordinance. 

An  ordinance  defining  the  business  and  residence 
portions  of  the  city  of  Greencastle,  Indiana,  provid- 
ing where  intoxicating  liquors  may  not  be  sold  or  kept 
for  sale  to  be  used  in  and  upon  the  premises,  and  pro- 
viding penalties. 

Section  1.  Be  it  ordained  by  the  common  council  of 
the  city  of  Greencastle,  Indiana,  that  the  business  por- 
tions of  said  city  of  Greencastle,  Indiana,  are  hereby 
defined  to  be  and  declared  to  exist  only  within  that 
territory  included  in  the  following  boundaries,  to  wit : 
All  that  part  of  said  city  of  Greencastle  which  is 
bounded  on  the  north  by  Columbia  street  of  said  city ; 
on  the  west  by  Market  street ;  on  the  south  by  Walnut 
street;  and  on  the  east  by  College  avenue.  All  the 
residue  of  the  territory  of  said  city  and  all  territory 
within  two  miles  of  the  corporate  limits  of  said  city  is 
hereby  declared  to  be  residence  or  suburban  portions 
of  said  city  and  territory  and  the  sale  of  or  keeping 
of  intoxicating  liquors  for  sale,  to  be  used  in  and  upon 
the  premises,  is  hereby  prohibited  within  said  resi- 
dence or  suburban  portion  of  said  city  and  from  all 
territory  within  two  miles  of  the  corporate  limits  of 
said  city  and  confined  to  said  business  portion  of  said 
city  under  the  penalties  hereinafter  prescribed. 

Section  2.  And  be  it  further  ordained  by  the  com- 
mon council  of  the  said  city  of  Greencastle,  Indiana, 
that  it  shall  be  and  is  hereby  made  unlawful  for  any 
person  or  persons  or  corporation  to  barter,  sell  or  give 
away  any  spirituous,  vinous,  malt  or  other  intoxicat- 
ing liquors  to  be  used  in  and  upon  the  premises  where 
sold  at  any  point  or  place  within  the  suburban  or  resi- 
dence portions  of  said  city  of  Greencastle,  Indiana, 
and  all  territory  within  two  miles  of  the  corporate 
limits  of  said  city  as  defined  in  the  first  section  of  this 
ordinance,  but  the  sale,  bartering  or  giving  away  of 
intoxicating  liquors  to  be  used  in  and  upon  the  prem- 
ises is  hereby  confined  to  said  business  portions  of  said 
city  as  herein  defined  in  the  first  section  of  this  ordi- 
nance, and  any  person  or  persons  violating  any  of  the 
provisions  of  this  section  or  any  other  section  of  this 
ordinance  shall,  on  conviction  of  such  offense  before 
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the  mayor  of  said  city,  be  fined  in  any  sum  not  less 
than  $10  nor  more  than  $100  for  each  offense,  and  no 
license  from  Putnam  county,  Indiana,  or  city  of 
Greencastle,  to  sell  intoxicating  liquors,  shall  consti- 
tute a  defense  to  any  action  founded  on  this  ordinance. 

Section  3.  And  be  it  further  ordained  by  the 
common  council  of  the  city  of  Greencastle,  Indiana, 
that  it  shall  be  and  is  hereby  unlawful  for  any  person 
or  persons  or  corporations  to  keep  or  maintain  any 
place,  shop,  room  or  building  for  the  sale,  bartering  or 
giving  away  or  the  keeping  of  any  spirituous,  vinous, 
malt  or  other  intoxicating  liquors  to  be  used  in  and 
upon  the  premises  where  sold,  bartered  or  given  away 
at  any  point  or  place  within  said  suburban  or  resi- 
dence portions  of  said  city  of  Greencastle,  Indiana, 
and  all  territory  within  two  miles  of  the  corporate 
limits  of  said  city,  as  defined  in  the  first  section  of  this 
ordinance,  but  the  keeping  or  maintaining  of  all  such 
places  is  hereby  confined  to  said  business  portions  of 
said  city  as  herein  defined  in  the  first  section  of  this 
ordinance,  and  any  person  violating  any  of  the  pro- 
visions of  this  section  or  any  other  section  of  this 
ordinance  shall,  on  conviction  of  such  offense  before 
the  mayor  of  said  city,  be  fined  in  any  sum  not  less  than 
$10  nor  more  than  $100  for  each  such  offense,  and  no 
license  from  Putnam  county,  Indiana,  or  said  city  of 
Greencastle,  Indiana,  to  sell  intoxicating  liquors,  shall 
constitute  a  defense  to  any  action  founded  on  this  ordi- 
nance. 

Section  4.  And  be  it  further  ordained  by  the 
common  council  of  the  city  of  Greencastle,  Indiana, 
that  it  shall  be  and  it  is  hereby  made  unlawful  for 
any  -person  or  persons  or  corporation  to  barter,  sell  or 
give  away  or  to  keep  or  maintain  any  place,  room  or 
structure  for  the  keeping,  selling  or  giving  away  of 
any  spirituous,  vinous,  malt  or  intoxicating  liquors  to 
be  used  in  and  upon  the  premises  where  sold  at  any 
point  or  place  within  the  suburban  portions  of  the  city 
of  Greencastle,  Indiana,  and  all  territory  within  two 
miles  of  the  corporate  limits  of  said  city  as  herein 
defined  in  the  first  section  of  this  ordinance,  but  all 
such  sales,  bartering  or  giving  away  of  intoxicating 
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liquors  and  the  keeping  and  maintaining  of  all  places 
for  the  sale,  giving  or  bartering  away  of  intoxicating 
liquors  to  be  used  in  and  upon  the  premises  is  hereby 
confined  to  the  business  portions  of  the  city  of  Green- 
castle, Indiana,  as  defined  in  the  first  section  of  this 
ordinance,  and  any  person  violating  any  of  the  pro- 
visions of  this  section  or  of  any  other  section  of  this 
ordinance  shall,  on  conviction  of  such  offense  before 
the  mayor  of  said  city,  be  fined  in  any  sum  not  less 
than  $10  nor  more  than  $100,  and  no  license  from 
Putnam  county,  Indiana,  or  the  city  of  Greencastle, 
Indiana,  to  sell  intoxicating  liquors,  shall  constitute 
any  defense  to  any  action  founded  on  this  ordinance. 
Section  5.  This  ordinance  shall  be  in  force  and 
take  effect  from  and  after  its  passage  and  publication, 
and  it  shall  not  be  construed  or  have  the  effect  to  re- 
peal or  modify  any  other  ordinance  or  part  of  ordi- 
nance heretofore  ordained  by  said  council." 

It  was  further  admitted  that  appellee  maintained  a 
saloon  in  the  city  of  Greencastle,  July  15,  1905,  and  that 
he  made*  a  sale  of  a  pint  of  beer  to  Clarence  Williams  to 
be  used  on  the  premises,  and  that  his  saloon  where  the  sale 
was  made,  was  the  same  premises  described  in  the  com- 
plaint, and  that  said  saloon  was  situated  on  the  west  side 
of  Jackson  street  in  the  city  of  Greencastle,  about  five 
blocks  north  of  the  public  square  and  four  blocks  north  of 
the  territory  defined  in  the  ordinance  as  the  business  por- 
tion of  the  city;  that  the  territory  between  the  appellee's 
saloon  and  the  public  square  is  largely  built  up  of  resi- 
dences ;  that  the  saloon  was  about  three  hundred  feet  south 
of  the  north  corporate  line  of  the  city ;  that  for  a  distance 
of  three  or  four  hundred  yards  north  of  the  north  corporate 
line  of  the  city  there  are  scattering  residences;  that  north 
of  the  saloon  there  was  a  restaurant,  railway  tracks  and 
one  residence ;  that  on  the  east  side  of  Jackson  street  there 
was  a  planing-mill,  some  railroad  tracks  and  a  building 
used  for  a  restaurant  and  family  residence;  that  on  the 
west  side  of  Jackson  street,  south  of  the  saloon,  there  was 
a  poultry  house  and  residence,  and  on  the  east  side  of  Jack- 
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son  street,  and  south  of  the  saloon,  there  was  a  livery  and 
sale  stable  and  a  residence,  all  within  a  distance  of  about 
four  hundred  feet  of  the  saloon  where  the  sale  was  made; 
that  to  the  east  of  the  appellee's  saloon  there  was  a  depot 
for  the  storage  of  oils  and  a  beer  depot;  that  west  of  the 
saloon  were  the  stations  of  the  Monon  and  Big  Four  rail- 
ways, two  hotels  and  five  residences;  that  the  nearest  resi- 
dence to  the  saloon  was  about  three  hundred  feet  away; 
that  these  were  the  only  buildings  in  the  immediate  vicinity 
of  appellee's  saloon.  It  was  also  admitted  that  the  terri- 
tory defined  in  the  ordinance  is  the  principal  business  part 
of  the  city,  including  the  public  square  and  court-house,  and 
that  the  territory  between  said  principal  business  portion 
of  the  city  and  the  appellee's  saloon  was  almost  exclusively 
occupied  with  residences ;  that  Columbia  street  is  the  north 
line  of  the  business  portion  of  the  city,  as  defined  in  the  ordi- 
nance, and  that  the  appellee's  saloon  was  1,560  feet  north 
of  Columbia  street,  which  last-named  street  is  one  block 
north  of  the  public  square.  The  ordinance  and  admitted 
facts  herein  set  out  were  all  of  the  evidence  introduced  at 
the  trial. 

The  authority  to  enact  the  ordinance  in  question  is 
found  in  clause  40,  §53,  of  an  act  concerning  municipal 
corporations  (Acts  1905,  p.  219,  §3477  Bums  1905), 
which  reads  as  follows: 

"The  common  council  of  every  city  shall  have  power  to 
enact  ordinances  for  the  following  purposes:  *  *  * 
Fortieth.  To  license,  tax,  regulate  and  restrain  all  shops, 
inns,  taverns,  or  other  places  where  intoxicating  liquors  are 
kept  for  sale,  to  be  used  in  and  upon  the  premises;  and, 
in  regulating,  restraining  and  licensing  such  inns,  taverns, 
shops  or  places  aforesaid,  [they]  such  common  council 
shall  have  the  power  to  designate  the  room,  building  or 
structure  where  such  liquors  may  be  sold,  and  may  exclude 
such  sales  from  the  suburban  or  residence  [portion]  part 
of  such  city,  and  confine  the  places  where  such  sales  may 
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be  made  to  the  business  [portion]  part  of  such  city,  <md 
may  define  such  suburban  or  residence  and  business  pwrts 
of  any  such  city;  and  may  direct  the  arrangement  and  con- 
struction of  the  doors,  windows  and  openings  of  the  par- 
ticular room  in  such  building  where  such  sales  may  be  had, 
or  such  intoxicating  liquors  be  drunk,  and  may  direct  the 
location,  arrangement  and  construction  of  the  bar  kept 
therein,  and  the  interior  arrangement  and  construction  of 
such  room,  and  may  direct  what  games  may  be  carried  on 
therein,  and  may  forbid  the  keeping  or  use  of  wine-rooms. 
The  charge  for  any  such  license  shall  be  any  sum  not  ex- 
ceeding  $250  for  any  one  year.  For  the  purposes  of  this 
clause  jurisdiction  is  given  cities  of  the  first  and  second 
classes  for  four  miles  from  their  corporate  limits,  and  to 
all  other  cities,  for  two  miles  beyond  their  corporate 
limits/^  This  provision  in  the  present  city  charter  is  an 
amendment  of  the  act  of  1895  (Acts  1895,  p.  180,  §3541 
Bums  1901).  The  words  omitted  from  the  former  act  are 
embraced  in  brackets,  and  the  parts  added  are  italicised  in 
the  foregoing  quotation. 

Under  the  act  of  1895,  supra,  an  ordinance  prohibiting 
in  general  terms  the  sale  of  intoxicating  liquors  to  be  used 

upon  the  premises  in  the  residence  portion  of  the 
1.     city  of  Muncie  was  upheld  by  this  court  as  valid. 

Shea  V.  City  of  Muncie  (1897),  148  Ind.  14.  In 
the  case  of  Rowland  v.  City  of  Oreencastle  (1902),  157 
Ind.  591,  an  ordinance  enacted  pursuant  to  the  same 
statute,  defining  the  residence  portions  of  the  city,  and 
prohibiting  therein  sales  of  intoxicating  liquors  to  be  drank 
upon  the  premises,  was  declared  to  be  valid.  The  right  to 
define  and  fix  the  boundaries  of  the  residence  and  business 
districts  was  not  specifically  conferred  upon  the  city  by  the 
act  of  1895,  supra.  In  the  case  last  cited  this  court  prop- 
erly held  that  the  ordinance  defining  the  limits  of  the  busi- 
ness and  residence  portions  of  the  city  under  the  power 
granted  rendered  prima  facie  unlawful  the  maintenance  of 
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all  places  kept  for  the  sale  of  intoxicating  liquors  to  be 
used  upon  the  premises,  outside  of  the  business  portion  of 
the  city,  as  defined  by  such  ordinance,  but  that  the  bounda- 
ries of  the  business  district  so  fixed  were  not  conclusive. 
Cities  under  the  former  act  were  only  empowered  to  ex- 
clude retail  saloons  from  their  residence  and  suburban  por- 
tions, and  whether  a  particular  place  was  within  the  busi- 
ness portion,  or  the  residence  or  suburban  portion,  was  a 
question  of  fact  to  be  determined  in  each  particular  case. 
All  the  powers  upon  this  subject  previously  granted  to 
cities  were  confirmed  by  the  statute  of  1905,  supra ,  with 
the  additional  authority  to  "define  such  suburban  or  resi- 
dence and  business  parts  of  any  such  city."  The  only  ques- 
tion for  decision,  therefore,  is,  to  what  extent,  under  exist- 
ing charters,  the  boundaries,  defined  and  fixed  by  ordi- 
nance, to  the  business  and  residence  or  suburban  parts  of 
the  city,  are  conclusive. 

The  second  paragraph  of  appellee's  answer  would  doubt- 
less have  been  proper  and  sufficient  under  the  former  stat- 
ute, but  the  query  is  whether  such  a  showing  is  sufficient 
to  permit  a  defendant  to  contradict  the  ordinance  under 
the  amended  law. 

It  is  well  settled  that  the  several  states,  in  the  exercise 

of  their  sovereign  power,  have  full  authority,  except  as 

restricted  by  constitutional  provisions,  to  enact  any 

2.  measures  deemed  expedient  to  suppress  intemper- 
ance and  minimize  the  evils  resulting:  from  the 
traffic  in  intoxicating  liquors,  whether  by  prohibiting  or  by 
restricting  and  licensing  the  manufacture  and  sale  of  such 
liquors.  In  the  absence  of  legislation,  the  business  of 
selling  intoxicating  liquors  has  universally  been  recognized 
as  lawful,  but  there  is  no  inherent  right  in  the  people  to 
engage  in  such  traffic,  in  any  such  sense  as  to  remove  it 
from  the  sphere  of  legislative  control.  Statutes  have  been 
held  valid  prohibiting  the  sale,  exchange  or  giving  away 
of  intoxicating  liquors  in  houses  of  ill  fame,  dance  halls  or 
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other  places  where  women  or  minors  are  employed,  within 
a  specified  distance  of  orphans'  or  soldiers'  homes,  a  church, 
school,  college  or  other  institution  of  learning,  a  polling 
place,  or  fair  ground  while  a  fair  is  in  progress.  23  Cyc. 
Law  and  Proc,  82,  note  80. 

In    the    absence    of    constitutional    inhibitions,    it    is 
competent    for    the    legislature    of    a    state    to    delegate 
to   municipal   corporations   power   to   control    and . 

3.  regulate   the   liquor   traflSc   within   prescribed   ter- 
ritory. 

The  right  to  exclude  the  traflRc  from  residence  portions 

of  a  city  has  been  held  to  be  included  in  a  general  power 

to  regulate  the  business.     The  supreme  court  of 

4.  Minnesota  said:     "We  have  no  doubt  whatever  of 
the  power  of  the  city  council  to  determine  where, 

and  within  what  portions  of  the  city,  the  business  of  selling 
and  dealing  in  intoxicating  liquors  may  be  carried  on. 
This  right  is  implied  and  included  in  the  power  to  regu- 
late. And  if  they  deem  that  the  good  order  of  the  city 
requires  that  this  traffic  shall  be  excluded  from  the  sub- 
urban and  residence  portions  of  the  city,  'and  confined  to 
the  more  central  and  business  portions,  where  it  can  be 
kept  under  more  eflFectual  police  surveillance,  their  power 
to  do  so  is,  in  our  judgment^  undoubted."  In  re  Wilson 
(1884),  32  Minn.  145,  148,  19  N.  W.  723.  See,  also, 
Strauss  v.  City  of  Galeshurg  (1903),  203  111.  234,  67  N. 
E.  886;  Mayor,  etc.,  v.  Shattuck  (1893),  19  Colo.  104,  34 
Pac.  947,  41  Am.  St.  208. 

In  the  case  of  Swift  v.  People,  ex  ret  (1896),  63  HI. 
App.  453,  the  mayor  arbitrarily  refused  to  issue  a  license 
for  a  saloon  to  be  located  in  a  residence  district,  and  the 
court  held  that  there  was  no  absolute  right  to  keep  saloons  in 
any  and  all  quarters  of  the  city,  and  refused  to  require  the 
mayor  to  issue  the  license  demanded. 

As  already  seen,  the  statute  under  consideration  ex- 
pressly empowered   appellant  to  define  the  business  and 
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residence  or  suburban  parts  of  the  municipality, 
6.  and  to  exclude  places  where  intoxicating  liquors 
are  kept  for  sale  to  be  used  upon  the  premises  from 
such  residence  or  suburban  parts,  and  to  confine  such 
places  to  the  business  part  of  the  city.  The  power  to  con- 
trol the  liquor  traffic  being  primarily  lodged  wholly  in  the 
legislature,  it  was  its  right  and  manifest  purpose  in  passing 
the  amended  act  to  take  the  determination  of  the  true 
boundary  line  between  the  business  and  residence  portions 
of  the  city  from  the  domain  of  the  judiciary,  and  make  it 
a  legislative  question.  Conceding  that  a  delegated  author- 
ity must  be  strictly  construed,  it  is  a  well-settled  principle 
that  when  the  adoption  of  a  municipal  ordinance  is  ex- 
pressly authorized  by  the  legislature,  and  the  power  so 
granted  is  not  in  conflict  with  a  constitutional  prohibition, 
it  cannot  be  successfully  assailed  as  unreasonable  in  a  ju- 
dicial tribunal.  Miller  v.  Town  of  Syracuse  (1907),  ante, 
230;  Beiling  v.  City  of  Evansville  (1896),  144  Ind.  644, 
35  L.  K.  A.  272;  Rund  v.  Town  of  Fowler  (1895),  142 
Ind.  214;  Skaggsv.  City  of  Martinsville  (1895),  140  Ind. 
476,  33  L.  K.  A.  781,  49.  Am.  St,  20d  ;Steffy  v.  Town  of 
Monroe  City  (1893),  135  Ind.  466,  41  Am.  St.  436;  Coal 
Float  V.  City  of  Jeffersonville  (1887),  112  Ind.  15. 

In  speaking  of  the  exercise  of  sucli  delegated  power, 
Judge  Dillon  said :  "Much  must  necessarily  be  left  to  the 
discretion  of  the  municipal  authorities,  and  their  acts  will 
not  be  judicially  interfered  w4th  unless  they  are  manifestly 
unreasonable  and  oppressive,  or  unwarrantably  invade  pri- 
vate rights,  or  clearly  transcend  the  powers  granted  to 
them."     1  Dillon,  Mun.  Corp.  (4th  ed.),  §379. 

Appellee's  second  paragraph  of  answer  did  not  attempt 

to  set  up  any  facts  showing  that,  in  defining  the  business 

and  residence  parts  of  the  city,  appellant  had  abused 

6.     its  power,  but  concedes  that  a  sale  of  liquor  was 

made  at  a  place  within  the  prohibited  territory  and 

rests  its  sufficiency  upon  the  bald  assertion  that  such  place 
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was  in  the  business  district  and  not  within  the  residence 
or  suburban  part  of  the  city.  We  are  clear  in  our  opinion 
that  the  ordinance  cannot  be  thus  contradicted,  and  that  the 
answer  is  insufficient. 

Conceding  that  appellee  had  a  right  to  show  that  the 

ordinance  was  unreasonable  and  oppressive,  the  facts  are 

insufficient  to  sustain  the  judgment.     All  the  facts 

7.     upon  which  the  decision  rested  have  been  set  out, 

from  which  it  appears  that  the  business  district,  as 

defined  by  the  ordinance,  embraced  the  principal  business 

interests  of  the  city ;  that  the  place  where  the  sale  of  liquor 

in  question  was  made  is  300  feet  south  of  the  corporation 

line,  five  blocks  north  of  the  public  square,  and  1,560  feet 

from  the  north  line  of  the  defined  business  district,  and  the 

intervening  space  is  almost  wholly  occupied  by  residences, 

and  that  one  or  more  residences  stand  within  300  or  400 

feet  of  the  place  in  any  direction. 

In  the  case  of  People,  ex  reL,  v.  Cregier  (1891),  138 
HI.  401,  415,  28  X.  E.  812,  the  supreme  court  of  Illinois 
very  pertinently  said :  "Xor  is  it  important,  so  far  as  this 
question  is  concerned,  that  other  premises  similarly  situ- 
ated, and  within  a  short  distance  of  those  upon  which  the 
relator  desires  to  keep  a  dram-shop,  are  not  included  within 
the  prohibited  districts.  Such  state  of  facts  will  almost 
necessarily  result  from  any  attempt  to  establish  partial 
prohibition  within  the  limits  of  any  particular  municipal 
corporation.  If  prohibited  districts  are  cr-eated  at  all, 
their  boundaries  must  be  established  somewhere,  and  it 
may  well  be  that  the  situation  of  premises  on  one  side  of 
the  line  may  not  diifer  essentially  from  that  of  those  on 
the  other.  To  a  great  extent  the  precise  location  of  the 
boundary  lines  must  be  left  to  the  arbitrary  discretion  of 
the  municipal  authorities." 

The  power  granted  to  cities  to  define  and  prescribe  fire 
limits  is  quite  similar  in  many  respects  to  that  nnder  con- 
sideration.    In   discussing    that    subject,    in   the   case   of 
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Baumgartner  v.  Hasty  (1885),  100  Ind.  575,  581,  50  Am. 
Rep.  830,  this  court  said:  "There  is  little,  if  any,  con- 
flict in  the  decisions  upon  the  question  of  the  validity  of 
ordinances  passed  under  express  legislative  authority  fixing 
limits  within  which  wooden  buildings  shall  not  be  erected. 
The  conflict  among  the  cases  is  upon  the  question  whether 
the  municipal  corporation  possesses  the  power  to  enact  such 
ordinances  without  express  legislative  authority."  And  in 
the  course  of  the  opinion  in  that  case  the  court  quoted  from 
North  Chicago  City  R.  Co.  v.  Town  of  Lake  View  (18^3), 
105  111.  207,  44  Am.  Rep.  788,  the  following  paragraph: 
"But  in  doubtful  cases,  where  a  thing  may  or  may  not  be 
a  nuisance,  depending  upon  a  variety  of  circumstances  re- 
quiring judgment  and  discretion  on  the  part  of  the  town 
authorities  in  exercising  their  legislative  functions,  under 
a  general  delegation  of  power  like  the  one  we  are  consider- 
ing, their  action,  under  such  circumstances,  would  be  con- 
clusive of  the  question." 

These  ordinances  are  passed  in  the  exercise  of  the  police 

power,  which  is  an  attribute  of  sovereignty,  founded  upon 

the  duty  of  the  State  to  protect  its  citizens  and  pro- 

8.  vide  for  the  safety  and  good  order  of  society.     It 
is  not  necessary  that  the  police  power  be  delegated 

in  express  words  to  a  city,  since  by  its  organization  pur- 
suant to  law  the  State  imparts  the  powers  necessary  to  the 
performance  of  its  functions.  In  the  exercise  of  this  power 
a  very  large  discretion  is  necessarily  lodged  in  the  legisla- 
tive department,  but  the  courts  may  inquire  into  the  char- 
acter of  police  regulations,  and  determine  whether  they 
are  impartial,  reasonable,  and  consistent  with  the  Consti- 
tution and  state  policy. 

The  ordinance  in  question  was  enacted  in  pursuance  of 

express  authority,  and  nothing  is  made  to  appear,  either 

upon  the  pleadings  or  by  the  evidence,  from  which 

9.  we  can  say  that  the, municipality  abused  the  power 
and  discretion  with  which  it  is  invested.     No  pri- 
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vntv  right  is  unreasonably  invaded,  or  constitutional  guar- 
anty abridged.  The  ordinance  is  valid,  and  the  finding  of 
the  court  is  not  sustained  by  the  evidence. 

The  judgment  is  reversed,  with  directions  to  sustain 
appellant's  motion  for  a  new  trial  and  its  demurrer  to  the 
second  paragraph  of  answer,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


3. 


Hot,  Mayor,  v.  State,  ex  rel.  Buohanan. 

[No.  20,904.    Filed  May  28,  1907.] 

Pleading.  —  Complaint. — Specific  Allegations. — Mandawus^-^ 
Elections. — A  petition  in  mandamus  specifically  showing  that 
relator  was  not  declared  elected  by  the  city  canvassing  board; 
that  another  person  was  declared  elected,  and  that  such  other 
person  duly  qualified,  shows  that  such  person  accepted  the 
office  and  that  he  is  an  adverse  claimant  to  relator,  althou^ 
there  is  a  general  allegation  that  such  person  never  accepted 
such  ofRce  nor  made  any  claim  thereto,    p.  514. 

Elections.  —  Certificate  of  Election.  —  Evidence. — Collateral 
Attack. — A  properly  executed  certificate  of  election  is  prima 
facie  evidence  of  the  holder's  election,  in  a  direct  attack  on  the 
validity  of  such  election,  and  conclusive  evidence  thereof  on  a 
collateral  attack,    p.  515. 

Mandamus. — Qtio  Warranto. — Elections. — Remedies  of  Claim' 
ants. — Mandamus  is  not,  but  quo  warranto  is,  a  proper  remedy 
on  behalf  of  a  claimant  to  a  public  office,  who  has  not  at  least 
a  prima  facie  right  to  such  office,    p.  516. 

Officers. — Eligibility. — When  Attaches. — Elections. — The  in- 
eligibility of  persons  to  hold  a  city  office  as  prescribed  by  §3470 
Burns  1905,  Acts  1905,  p.  219,  §46,  providing  that  no  officer, 
employe,  agent  or  servant  of  any  corporation,  firm,  company  or 
person  holding  or  operating  under  a  city  franchise,  or  having 
any  contract  with  the  city,  shall  be  eligible  to  a  city  office,  re- 
fers to  the  time  when  the  term  of  office  begins  and  not  to  the 
time  of  the  election  to  such  office,    p.  516. 

Same. — Ineligibility. — Notice  to  Voters. — The  voters  of  a  city 
are  not  presumed  to  take  notice  that  a  ceftain  candidate  held, 
at  the  time  of  the  election,  an  office  in  a  private  corporation 
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with  which  such  city  had  some  contractual  relations  which,  if 
they  existed  at  the  time  his  term  began,  would  render  him 
inelig^ible  to  hold  the  office,     p.  €20. 

6.  Officers.  —  Ineligibility.  —  Notice.  —  Before  a  candidate  re- 
ceiving a  smaller  number  of  votes  than  his  opponent  can  suc- 
cessfully assert  title  to  the  office,  he  must  show  not  only  that 
his  opponent  was  ineligible,  but  that  such  fact  was  known  to  the 
voters,  and  that  they  also  knew  the  time  of  the  beginning  of 
the  term.    p.  520. 

7.  Same. — Duty  to  Serve. — Persons  elected  to  a  public  office,  if 
eligible,  are  under  a  duty  to  serve,    p.  520. 

8.  Same. — Ineligibility. — Removal  of. — Rights  of  Voters  to  Pre- 
sume. — Voters,  in  electing  a  candidate  to  a  public  office,  have  the 
right  to  assume  that  he  will  free  himself  from  any  disabilities 
before  the  beginning  of  his  term.    p.  521. 

From  Boone  Circuit  Court;  Albert  D.  Thomas,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Morti- 
mer Buchanan,  against  John  H.  Hoy,  as  mayor  of  the  City 
of  Lebanon.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

Ira  M.  Sharp  and  B.  F.  Ratcliff,  for  appellant. 

Iliggins  &  Holloman  and  Terhune  &  Adney,  for  appel- 
lee. 

« 

Jordan,  J. — This  is  an  action  for  a  writ  of  mandamus 
instituted  on  June  5,  1906,  by  the  State  of  Indiana,  on 
relation  of  Mortimer  BuchanaUj  to  compel  appellant,  mayor 
of  the  city  of  Lebanon,  Indiana,  to  recognize  the  relator 
as  a  member  of  the  common  council  of  said  city  and  to 
permit  him  to  act  as  such  in  the  proceedings  of  said  council. 
On  the  day  aforesaid,  upon  the  filing  of  the  petition,  an 
alternative  writ  of  mandamus  was  issued,  commanding  the 
appellant  forthwith  to  recognize  the  relator  as  a  member  of 
said  council,  or,  in  default  thereof,  that  he  appear  in  court 
at  10  o'clock  a.  m,  on  June  16,  1906,  and  show  cause,  etc. 
On  the  last-mentioned  day  appellant  appeared  in  court  and 
demurred  to  the  alternative  writ  and  petition  for  want  of 
sufficient  facts.     The  demurrer  was  overruled,  to  which  he 
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excepted.  On  June  19,  1906,  he  filed  his  answer  to  the 
alternative  writ  and  petition  in  three  paragraphs,  the  first 
of  which  was  the  general  denial.  The  second  and  third  set 
up  affirmative  matter.  Demurrers  were  sustained  to  each 
of  the  latter  paragraphs  of  answer,  and  thereupon  appel- 
lant withdrew  the  general  denial  and  refused  to  plead 
further.  A  judgment  was  thereupon  rendered  by  the 
court,  awarding  a  peremptory  writ  of  mandamus. 

The  petition  for  the  alternative  writ  alleges  that  the  city 
of  Lebanon,  Boone  county,  Indiana,  is  duly  incorporated 
under  the  general  laws  of  the  State  of  Indiana,  and  has  a 
population  of  less  than  ten  thousand  inhabitants,  and  is 
divided  into  three  wards ;  that  appellant  is  the  duly  elected, 
qualified,  and  acting  mayor  thereof;  that  at  the  regular 
general  election  held  in  said  city  on  November  7,  1905, 
for  the  election  of  city  officers,  there  were  four  candidates 
for  the  office  of  coimcilman-at-large,  to  wit,  Roscoe  Bratton, 
O.  Rush  Daily,  Mortimer  Buchanan,  the  relator,  and 
William  Means ;  that  at  said  election,  of  all  the  votes  cast 
for  councilman-at-large,  Roscoe  Bratton  received  656,  O. 
Rush  Daily  received  649,  Mortimer  Buchanan  received 
626,  and  William  Means  603;  that  the  relator  on  said 
November  7,  1905,  was  and  for  more  than  two  years  prior 
to  the  c(>umienc(*ment  of  this  suit  and  up  to  this  time  has 
been,  a  bona  fide  resident  and  legal  voter  of  said  city,  and 
has  held  no  other  office  of  trust  or  profit  whatever,  and 
during  said  time  has  been  eligible  to  hold  the  office  of 
councilman  of  said  city;  that  on  said  November  7,  1905, 
and  continuously  from  said  date,  said  O.  Rush  Daily  was 
and  has  been,  and  now  is,  ineligible  to  hold  said  office  of 
councilman  for  the  following  reasons:  "The  American 
Trust  Company  is  a  corporation  organized  and  operating 
under  and  by  virtue  of  the  laws  of  the  State  of  Indiana, 
having  its  main  office  in  said  city  of  Lebanon,  and  as  such 
corporation  was  doing  business  therein  prior  to  said  elec- 
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tion  and  continuously  to  this  time.  Prior  to  said  election 
and  continuously  to  this  time  said  O.  Rush  l)aily  was,  is, 
and  during  all  of  said  time  has  been,  a  director  of  said  com- 
pany and  the  vice-president  thereof,  and  has  held  himself 
out  to  the  public  in  such  capacity,  and  it  was  generally 
known  in  said  community  that  said  Daily  during  said  time 
sustained  such  relations  to  said  trust  company.  It  is  fur- 
ther alleged  that  on  August  — ,  1903,  the  trust  company  in 
question  entered  into  a  contract  with  the  city  for  the  con- 
struction of  a  building,  on  premises  described,  to  be  used 
as  a  city  building;  that,  by  the  terms  of  said  contract  the 
city  became  bound  to  pay  to  said  trust  company  certain 
stipulated  sums  of  money  semiannually  in  consideration 
of  the  acts  performed  by  said  trust  company  in  pursuance 
of  said  contract;  that  this  contract  has  continued  in  full 
force  and  effect  from  the  date  of  its  executon  to  this  time ; 
that  the  contract  was  duly  executed  by  said  city  and  by 
said  trust  company  by  said  O.  Rush  Daily,  vice-president ; 
that  said  Daily  has  acted  as  such  vice-president  continu- 
ously from  the  date  of  execution  to  this  time,  and  dur- 
ing all  of  said, time  was  a  director  in  said  company;  that 
the  contract  was  duly  recorded  in  the  records  of  the  clerk's 
office  of  said  city;  that,  by  reason  of  Daily's  holding  said 
oflSce,  he  was  on  said  election  day,  and  ever  since  has  been, 
ineligible  to  hold  the  oflSce  of  councilman  of  said  city ;  that 
neither  he  nor  any  other  person,  other  than  the  relator,  is 
making  any  claims  to  said  oflSce  whatever;  that  Daily  has 
never  accepted  said  office,  nor  entered  into  or  attempted  to 
enter  into  the  duties  thereof;  that  at  said  election  the  re- 
lator was  legally  elected  as  councilman  at  large  for  said 
city,  for  the  following  reasons,  to  wit:  That  of  all  the 
votes  cast  at  said  election  for  the  office  of  councilman-at- 
large  said  Roscoe  Brattan  received  the  highest  number  and 
said  relator  received  the  highest  number  next  to  said 
Daily ;  that  by  reason  of  the  foregoing  facts  the  votes  cast 
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for  Daily  should  not  be  counted  against  the  relator;  that 
the  latter  was  legally  elected  and  should  be  declared  elected 
to  said  office. 

It  is  averred  that  immediately  subsequent  to  said  election 
the  election  board  of  said  city  issued  a  certificate  of  election 
to  said  Bratton  and  Daily,  which  certificates  declared  the 
terms  of  said  office  to  begin  on  May  4,  1906 ;  that  it  was 
generally  understood  and  believed  by  this  relator  that  the 
office  of  councilman-at-large  would  not  begin  until  the  ex- 
piration of  the  terms  of  office  of  the  members  of  the  common 
council  elected  May  3,  1904;  that  on  May  11,  1906,  the  re- 
lator qualified  as  a  member  of  said  council  by  filing  with  the 
clerk  of  said  city  his  oath  of  office,  and  proceeded  to  enter 
upon  his  duties  as  a  member  of  said  council ;  that  the  de- 
fendant, John  H.  Hoy,  mayor  of  said  city  of  Lebanon,  as 
presiding  officer  of  said  council,  has  refused,  and  continues 
to  refuse,  to  recognize  the  relator  as  a  member  of  the  council, 
although  he  has  presented  himself  at  the  sessions  of  said 
council  for  the  purpose  of  acting  as  a  member  thereof;  that 
no  steps  have  been  taken  by  the  common  council  or  any 
person  to  oust  said  Buchanan,  or  to  elect  any  person  as  a 
member  instead  of  said  Daily  or  said  Buchanan;  that  the 
relator  made  demand  in  writing  on  the  mayor  to  recognize 
him ;  that  the  latter  has  refused  to  do  so,  and  has  notified 
him  that  he  refuses  to  recognize  him.  Wherefore  the  plain- 
tiff prays,  etc. 

The  second  paragraph  of  return  to  the  alternative  writ, 
after  alleging  the  holding  of  the  election  on  November  7, 
1905,  and  stating  the  names  of  the  four  candidates  for  the 
offices  of  two  coimcilman-at-large,  avers  that  Roscoe  Bratton 
received  the  highest  number  of  votes  cast  at  said  election 
for  councilman-at-large,  that  Daily  received  the  next  high- 
est number  of  votes,  and  the  relator  received  the  third 
highest ;  that  the  board  of  canvassers  duly  convened  accord- 
ing to  law  and  issued  certificates  of  their  election  to  said 
Bratton  and  Daily  to  fill  the  office  of  councilman-at-large 
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for  said  city ;  that,  after  receiving  his  certificate  of  elec- 
tion, O.  Rush  Daily,  on  November  8,  1905,  duly  qualified 
as  such  councilman,  as  required  by  law,  by  filing  his  oath 
of  oflSce,  and  also  his  certificate  of  election,  with  the  clerk 
of  said  city  of  Lebanon.  It  is  further  alleged  that  on  the 
date  of  such  election  and  also  on  the  first  Monday  of  Janu- 
ary, 1906,  said  O.  Rush  Daily  was  and  yet  is  eligible  to 
hold  the  oflSce  of  councilman-at-large  for  the  city  of 
Lebanon;  that  prior  to  the  election  the  relator  was,  and 
ever  since  has  been,  and  now  is,  a  resident  of  said  city,  and 
that  he  did  not  on  said  first  Monday  of  January,  1906,  nor 
within  ten  days  thereafter,  take  possession  of  said  office, 
nor  file  his  oath  of  office,  nor  did  he  do  so  at  any  time 
within  four  months  thereafter;  that  said,  relator  never  at 
any  time  received  from  said  board  of  canvassers,  nor  from 
any  other  source,  a  certificate  of  his  election  to  said  office ; 
that  in  truth  and  in  fact  said  relator  was  not  elected  by  the 
electors  of  said  city  of  Lebanon  to  the  office  of  councilman- 
at-large;  that  from  said  November  7,  1905,  to  May  11, 
1906,  the  relator  wholly  ignored  said  office  of  councilman- 
at-large,  and  made  no  pretense  or  claim  whatever  of  having 
been  elected  thereto,  notwithstanding  he  at  .all  times  had 
full  knowledge  and  notice  of  all  the  facts  alleged  and  set 
forth  in  his  petition  and  in  the  alternative  writ  of  mandate; 
that  on  said  May  11  the  relator  filed  a  pretended  oath  of 
office  with  the  clerk  of  the  city  of  Lebanon ;  that  Daily  was 
duly  elected  to  said  office,  and  was  in  fact  and  in  law  such 
councilman-at-large;  that  by  reason  of  the  facts  herein 
alleged  said  relator  is  not  and  never  has  been  entitled  to 
demand  or  hold  the  office  of  councilman-at-large. 

The  third  paragraph  of  return  sets  up  facts  to  show  that 
the  contract  in  question  between  the  city  of  Lebanon  and 
the  American  Trust  Company  is  void,  by  reason  of  its 
being  in  violation  of  the  Constitution,  which  limits  the 
indebtedness  of  municipal  corporations  to  two  per  cent  of 
the  taxable  property. 
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Counsel  for  appellant  contend  that  the  relator  has  in- 
voked an  inappropriate  remedy;  that  if  he  has  any  right 
or  title  to  the  oflSce  in  question  he  should  have  the  same 
adjudicated  by  proceedings  in  quo  warranto,  for  the  reason 
that  under  the  circumstances  of  this  case  mandamus  cannot 
be  rightfully  employed  to  settle  or  determine  a  claim  to  an 
oflSce  or  to  adjudicate  the  title  thereto  between  adverse 
claimants.  Griebel  v.  State,  ex  rel.  (1887),  111  Ind. 
369;  Mannix  v.  State,  ex  rel  (1888),  115  Ind.  245; 
Carmel  Nat,  Oas,  etc.,  Co.  v.  Small  (1898),  150  Ind.  427. 

The  relator,  however,  denies  that  quo  warranto  under  the 
facts  is  his  proper  remedy,  and  insists  that  such  proceed- 
ings were  impossible  and  that  mandamus  is  his  only  pos- 
sible remedy.  As  a  basis  for  his  contention  he  states  (1) 
that  Daily  was  ineligible;  (2)  that  he,  the  relator,  was 
eligible;  (3)  that  he  was  duly  elected  ;  (4)  that  he  qualified 
in  time;  (5)  that  no  person  other  than  he  is  making  any 
claim  to  the  office;  (6)  that  Daily  refused  to  accept  said 
office  and  makes  no  claim  or  contention  of  any  kind  ad- 
versely to  him,  the  relator.  It  is  conceded  that  Daily  at 
the  election  in  question  received,  of  the  whole  number  of 
legal  votes  cast  for  councilman-at-large,  a  higher  number 
than  that  received  by  the  relator,  but  the  latter  predicates 
his  right  to  the  office  on  the  ineligibility  of  Daily  under  the 
provisions  of  §46  of  the  act  of  1905,  pertaining  to  towns 
and  cities  (Acts  1905,  p.  219,  §3470  Bums  1905),  which, 
among  other  things,  provides:  "That  no  oflBcer,  employe, 
agent  or  servant  of  any  corporation,  firm,  company  or  per- 
son holding  or  operating  under  a  franchise  granted  by  any 
city,  or  having  any  contract  with  such  city,  shall  be  eligible 
to  any  office  in  such  city.'' 

The  argument  or  contention  advanced  is  that  Daily,  at 
the  time  of  the  city  election  on  November  7,  1905,  was  ren- 
dered ineligible  under  the  provisions  of  the  statute  to  hold 
the  office  of  councilman  by  reason  of  the  fact  that  he  was 
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an  oflBcer  of  the  American  Trust  Company,  a  private  corpo- 
ration whch  at  the  time  had  a  contract  with  the  city  of 
Lebanon,  as  shown  under  the  averments  of  the  petition,  of 
which  fact  it  is  said  the  voters  of  the  city  had  notice  at  the 
time  they  cast  their  votes  for  Daily.  Therefore  the  in- 
sistence is  that  the  relator,  being  eligible  to  the  office  and 
having  received  the  next  highest  number  of  votes  cast,  must 
be  deemed  and  held  to  be  elected  within  the  rule  asserted 
in  such  cases  as  Gvlick  v.  New  (1860),  14  Ind.  93; 
Howard  v.  Shoemaher  (1871),  35  Ind.  Ill;  Staie,  ex  rel., 
V.  Gallagher  (1882),  81  Ind.  558;  State,  ex  rel.,  v.  Johnr 
son  (1885),  100  Ind.  489. 

By  section  one  of  an  act  approved  March  4,  1905  (Acts 
1905,  p.  189,  §6270  Burns  1905),  it  is,  among  other  things, 
provided  "that  in  each  city  in  the  State  the  city  board  of 
election  commissioners  shall  constitute  a  city  board  of  can- 
vassers, who  shall  canvass  and  estimate  the  certificates,  poll 
Ksts  and  tally  papers  returned  by  each  inspector  of  election 
at  all  city  elections,  for  which  purpose  the  board  shall 
assemble  in  the  council  chamber  of  said  city  at  6  o'clock 
p.  m.  on  the  day  of  said  election." 

Section  four  of  this  act  provides  that  such  city  board 
of  canvassers,  "when  organized  shall  carefully  compare 
and  examine  the  papers  entrusted  to  it,  and  aggregate  and 
tabulate    from    them     *     *     *     the    vote    of    the    city, 

*  *  *  a  statement  of  which  shall  be  drawn  up  by  the 
derk  [of  the  board],  which  shall  contain  the  names  of  the 
persons  voted  for,  the  office,  the  number  of  votes  given 

*  *  *  in  each  ward  and  precinct  in  a  city  election  to 
each  person;  *  *  *  which  statement  shall  be  signed 
by  each  member  of  such  board,  and  canvass  sheets  together 
with  such  certificates,  poll  books  and  tally  papers,  shall  be 
delivered  to  the  clerk  and  by  him  filed  in  his  office." 

Section  five  of  said  act  provides  that  "such  city  board 
shall  declare  the  persons  having  the  highest  number  of 
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votes  given  for  any  oflSce  to  be  filled  by  the  voters  at  a 
city  election,  duly  elected  to  such  office,  and  certify  the 
same  in  the  statement  above  required." 

Section  forty-three  of  the  act  of  1905,  pertaining  to 
towns  and  cities  (Acts  1905,  p.  219,  §3467  Burns  1905), 
provides  that  "all  city  elections  shall  be  held,  and  returns 
thereof  made,  certificates  issued  and  contests  had,  in  con- 
fonnity  with  the  general  election  laws  of  this  State :  Pro- 
vided that  the  board  of  canvassers  in  such  election  shall 
assemble  at  the  council  chamber  of  the  city  to  determine 
the  vote  and  announce  the  result  on  the  day  following  the 
election,  at  10  o'clock  in  the  forenoon  of  such  day.'' 

It  is  shown  by  the  facts  in  both  the  petition  and  the 

return  to  the  alternative  writ  that  the  board,  as  authorized 

by  the  provisions  of  the  statute  above  mentioned, 

1.  canvassed  the  votes  of  the  city  election  held  in  the 
city  of  Lebanon  on  November  7,  1905,  and  declared 
that  Roscoe  Bratton  and  O.  Rush  Daily  were  each  duly 
elected  to  the  office  of  councilman-at-large  for  said  city, 
and  issued  to  each  of  these  persons  a  certificate  of  his  elec- 
tion. On  November  8,  the  day  following  said  election  and 
after  he  had  received  the  certificate  of  election,  Daily  is 
shown  to  have  qualified  by  taking  the  official  oath,  which, 
together  with  his  certificate,  it  is  alleged  he  filed  with  the 
clerk  of  the  city.  It  does  not  appear  that  the  relator  was 
declared  to  be  elected  by  the  board  of  canvassers,  nor  has 
he  received  any  certificate  of  election.  Under  the  circum- 
stances Daily,  having  been  declared  duly  elected  and  a 
certificate  of  election  having  been  issued  to  him  by  the 
legally  constituted  board  of  canvassers  and  having  quali- 
fied, as  shown,  is,  under  these  specific  facts,  shown  to  have 
accepted  the  office,  and  must  at  least  be  deemed  to  be  a 
claimant  thereto  adverse  to  the  relator,  notwithstanding  the 
general  averments  of  the  petition  that  he  never  accepted 
said  office,  nor  made  any  claim  thereto.    The  rule  is  well 
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settled  that  specific  averments  or  statements  of  facts  in  a 
pleading  will  control  general  statements  or  averments 
therein.  Frain  v.  Burgett  (1898),  152  Ind.  55,  62,  and 
cases  cited. 

Daily  is  not  a  party  to  this  action,  and,  as  he  was  by  the 
board  of  canvassers  declared  to  be  duly  elected  and  received 
the  certificate  of  election,  such  legally  certified  state- 
2.  ment  of  his  election  by  said  board  of  canvassers 
affords  or  constitutes  at  least  prima  facie  evidence 
of  his  election  to  the  office  in  question  until-  such  certificate 
is  set  aside  or  annulled  in  some  legal  proceeding  for  con- 
testing the  election,  or  in  an  action  to  oust  him  as  a  usurper 
of  said  office.  But  the  certificate,  as  between  Daily  and 
the  State,  in  this  case,  is  not  only  prima  facie  evi 
dence  of  his  election  or  title  to  the  office,  but  is  conclu- 
sive, and  cannot  be  inquired  into  or  assailed  in  this  col- 
lateral action.  Parmater  v.  State,  ex  rel.  (1885),  102  Ind, 
90,  and  authorities  cited;  People  v.  Cook  (1853),  8  N.'Y, 
67,  82,  59  Am.  Dec.  451;  Hadley  v.  Mayor,  etc.  (1865) 
33  K  Y.  603,  88  Am.  Dec.  412 ;  McCrary,  Elections  (4th 
ed.),  §§306,  316. 

In  People  v.  Cooh,  supra,  the  rule  is  stated  as  follows: 
"The  certificate  [of  the  board  of  canvassers]  may  indeed  be 
conclusive  in  a  controversy  arising  collaterally,  or  between 
the  party  holding  it  and  a  stranger."  The  same  rule  is 
affirmed  in  Hadley  v.  Mayor,  etc.,  supra.  In  McCrary, 
Elections  (4th  ed.),  §316,  the  author  says:  "The  true  rule 
is,  that  the  certificate  of  the  board  of  canvassers  declaring 
the  result  of  the  election  is,  in  a  controversy  arising  between 
the  party  holding  it  and  a  stranger,  conclusive;  but  in  a 
proper  action,  properly  entitled,  to  impeach  it  and  try  the 
title  to  the  office,  it  is  only  prima  facie  evidence  of  the 
right" 

The  same  author  states  further:  "When  it  becomes 
necessary  to  go  beyond  the  returns  and  consider  questions 
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touching  the  legality  of  the  election,  or  of  fraud, 

3.  illegal  voting  or  the  like,  then  mandamus  is  not  the 
proper  action,  and  it  is  necessary  to  resort  to  qiu) 

warranto,  or  to  such  statutory  proceeding  as  may  be  pro- 
vided in  such  cases."    McCrary,  Elections  (4th  ed.),  §398. 

In  Mannix  v.  State,  ex  rel,,  supra,  which  was  an  action 
to  obtain  possession  of  a  public  oflSce,  this  court  said :  "It 
is  true  that  such  a  writ  cannot  be  rightfully  invoked  to 
settle  a  doubtful  claim  to  an  office,  or  to  have  the  title  to 
an  office  adjudicated  upon,  as  between  adverse  claimants. 
In  such  a  case  an  information  in  the  nature  of  a  quo  war- 
ranto affords  the  proper  remedy.  But  where  the  relator 
holds  a  prima  facie  and  uncontested  title  to  the  office,  or 
his  title  has  been  adjudicated  upon  and  finally  established 
by  a  competent  tribunal,  a  writ  of  mandate  may  be  issued 
to  put  him  in  possession  of  the  office,  as  well  as  of  the  books, 
papers  and  other  property  pertaining  to  it."  It  is  so  mani- 
fest under  the  facts  in  this  case,  and  the  law  applicable 
thereto,  that  the  relator  in  instituting  this  proceeding  has 
mistaken  his  remedy,  if  any  he  has,  and  therefore  cannot 
maintain  this  action,  that  further  comments  upon  this 
phase  of  the  case  are  unnecessary. 

Again,  it  may  be  said,  we  think,  that  he,  under  the  facts, 

has  no  basis  whatever  upon  which  to  predicate  any  claim  or 

title  to  the  office  in  question.    It  will  be  noted  that 

4.  he  bases  his   title   thereto   upon  the  ground   that 
Daily,    who   received    a    higher   number   of   votes 

cast  at  the  election  for  councilman  than  he,  was, 
under  the  provisions  of  section  forty-six  of  the  acts 
of  1905,  pertaining  to  towns  and  cities  (Acts  1905, 
p.  219,  §3470  Bums  1905),  ineligible  to  the  office, 
of  which  fact  the  electors  of  the  city  of  Lebanon  had 
notice  at  the  time  of  the  election.  Therefore,  under  the 
rule  asserted  in  Oulich  v.  New,  supra,  he  argues  that  the 
votes  given  to  Daily  must  be  treated  as  never  cast,  and  as 
he  received  the  next  highest  number  of  votes,  and  was 
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eligible  to  the  oflBce,  must  be  deemed  and  held  to  have 
been  elected  thereto.  The  words  of  this  statute  are:  '^No 
officer,  employe,  agent  or  servant  of  any  corporation 
*  *  *  having  any  contract  with  svLch  city,  shall  he 
eligible  to  any  office  in  such  city/*  (Our  italics.)  Article 
7,  §16,  of  our  Constitution  provides:  "No  person  elected 
to  any  judicial  office  shall,  during  the  term  for  which  he 
shall  have  been  elected,  be  eligible  to  any  office  of  trust  or 
profit  under  the  State,  other  than  a  judicial  office."  Article 
2,  §10,  declares:  "No  person  who  may  hereafter  be  a 
collector  or  holder  of  public  moneys  shall  be  eligible  to  any 
office  of  trust  or  profit  until  he  shall  have  accounted  for," 
etc. 

In  Smith  v.  Moore  (1883),  90  Ind.  294,  this  court,  in 
interpreting  the  words  "eligible  to  any  office,"  as  contained 
in  article  7,  §16,  supra,  held  that  the  ineligibility  or  dis- 
qualification therein  intended  must  exist  at  the  time  the 
term  of  office  begins,  and  that  the  right  of  the  claimant 
thereto  was  not  aflFected  by  the  fact  that  at  the  time  of  his 
election  he  was  ineligible  under  the  provisions  of  said  sec- 
tion. This  interpretation  or  holding  was  affirmed  and  fol- 
lowed in  Vogel  v.  State,  ex  rel.  (1886),  107  Ind.  374, 
Brown  Y.  Oohen  (1890),  122  Ind.  113,  and  Shuch  v.  State, 
ex  rel.  (1893),  136  Ind.  63,  the  latter  two  being  cases 
arising  under  article  2,  §10,  supra.  See,  also,  Eirkpatrich 
V.  Brownfield  (1895),  97  Ky.  558,  31  S.  W.  137,  29  L.  E. 
A^  703,  53  Am.  St.  422;  Demaree  v.  Scales  (1893),  50 
Kan.  275,  32  Pac.  1123,  34  Am.  St.  113,  20  L.  R  A.  97. 

In  the  appeal  of  Smith  v.  Moore,  supra,  the  cases  of 
Waldo  v.  Wallace  (1859),  12  Ind.  569,  Gulich  v.  New 
(1860),  14  Ind.  93,  and  Howard  y.  Shoemaker  (1871),  35 
Ind.  Ill,  were  limited  to  cases  in  which  "the  judicial 
term"  within  the  meaning  of  said  §16  extended  beyond  the 
beginning  of  the  term  of  the  office  to  which  the  person  in 
question  had  been  elected.  The  cases  of  Oulick  v.  New, 
supra,  and  Vogel  v.  State,  ex  rel.,  supra,  accept  and  en- 
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force  the  English  rule.  Under  the  latter  rule  or  doctrine 
great  stress  is  placed  upon  the  fact  that  the  electors,  having 
had  notice  of  the  ineligibility  or  incompetency  of  the  person 
for  whom  they  cast  their  votes,  therefore  it  is  "wilful 
obstinacy  and  misconduct"  on  their  part  to  cast  their  votes 
for  a  person  laboring  under  a  known  incompetency. 
Southwark,  Elections,  p.  259;  Throop,  Public  OflBcers, 
S160;  Reg.  v.  Coaks  (1855),  3  El.  &  Bl.  249,  77  Eng. 
C.  L.  248,  28  Eng.  Law  and  Eq.  304. 

In  Gulick  v.  New,  supra,  this  court  said :  "Whilst  it  is 
true  that  the  votes  of  the  majority  should  rule,  the  tenable 
ground  appears  to  be  that  if  the  majority  should  vote  for 
one  wholly  incapable  of  taking  the  'office,  having  notice  of 
such  incapacity,  or  should  perversely  refuse,  or  negligently 
fail,  to  express  their  choice,  those,  although  a  minority, 
who  should  legitimately  choose  one  eligible  to  the  position, 
should  be  heeded."     (Our  italics.) 

In  view  of  the  interpretation  given  under  the  decisions 
of  this  court,  to  which  we  have  referred,  that  the  phrase 
"eligible  to  any  oflSce,"  etc.,  as  employed  in  the  Constitu- 
tion, has  reference  to  the  beginning  of  the  term  and  not  to 
the  election,  a  like  construction  or  interpretation  should  be 
placed  upon  the  phrase  "ineligible  to  any  oflSce  in  said  city*' 
as  the  same  is  employed  in  the  act  of  1905.  On  this  point 
see  also  Demaree  v.  Scales,  supra.  It  is  not  necessary  in 
this  appeal  that  we  decide  as  to  the  exact  date  upon  which 
the  terms  of  councilmen-at-large  elected  at  the  city  election 
herein  commenced.  It  is  sufficient  for  our  purpose  in  this 
case  to  say  that  such  term,  under  section  forty-three  of  the 
act  of  1905,  supra,  commenced  either  on  the  first  Monday 
in  January,  1906,  or  at  some  date  subsequent  thereto.  The 
precise  day  we  need  not  and  do  not  determine.  It  is,  how- 
ever, true  that  if  Daily  continued  to  be  an  officer  in  the 
trust  company  in  question  on  the  day  upon  which  his  offi- 
cial term  began,  he  would,  under  the  facts,  in  view  of 
the  statute,  be  ineligible  or  disqualified,   and  could  not 
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legally  be  inducted  into  or  hold  the  office,  and,  as  there  was 
no  predecessor  filling  it,  a  vacancy  therein  would  have 
necessarily  occurred,  to  be  filled  as  provided  by  law.  But 
certainly  it  was  within  his  power,  and  was  his  unquestioned 
right,  at  any  time  between  the  day  of  his  election  in  No- 
vember and  the  beginning  of  his  term,  to  resign  or  sur- 
render his  office  in  the  trust  company  and  thereby  remove 
or  free  himself  of  the  disability  in  question  before  the  com- 
mencement of  the  term  of  the  office  to  which  he  had  been 
elected.  That  this  would  have  been  the  result  of  his  resig- 
nation or  surrender  of  the  office  which  he  held  in  the  trust 
company  is  fully  sustained  by  the  authorities.  It  is  held 
by  the  supreme  court  of  Wisconsin  that  a  candidate  for  a 
public  office,  who  at  the  time  of  his  election  was  an  alien, 
therefore  not  an  elector  under  the  laws  of  that  state,  and, 
consequently,  ineligible  to  the  office  to  which  he  was  elected, 
might  lawfully  hold  and  exercise  the  duties  thereof  if  he 
removed  his  disability  by  naturalization  before  the  begin- 
ning of  his  term  of  office.  State,  ex  rel.,  v.  Smith  (1861), 
14  Wis.  613 ;  State,  ex  ret,  v.  Murray  (1871),  28  Wis.  96, 
9  Am.  Eep.  489.  See,  also,  Privett  v.  Bichford  (1881), 
26  Kan.  52,  40  Am.  Eep.  301. 

In  the  latter  case  the  court  said:  "There  is  a  marked 
distinction  between  a  person  who  is  ineligible  or  incapable 
of  being  elected,  and  one  who  may  hold  the  office.  If  a 
person  may  hold  the  office,  he  may  be  elected  while  he  is 
under  the  disqualification;  and  if  he  becomes  qualified 
after  the  election  and  before  the  holding,  it  is  sufficient.'* 
Further  upon  the  proposition  that  Daily  might  have  sur- 
rendered or  resigned  his  office  in  the  trust  company  prior 
to  the  beginning  of  his  term  as  councilman  and  thereby 
have  perfected  his  title  to  the  latter  office,  see  DeTurJc  v. 
Commonwealth  (1889),  129  Pa.  St.  151,  18  Atl.  757,  5 
L.  R.  A.  863, 15  Am.  St.  705. 

In  King  v.  Parry  (1811),  14  East  548,  the  court  held 
that  the  defendant,  who  was  elected  to  the  office  of  common 
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councilman  of  a  certain  town,  was  disqualified  under  the 
corporation  act  because  he  had  not  within  one  year  preced- 
ing his  election  taken  the  sacrament  of  the  Lord's  Supper 
according  to  the  rites  of  the  Church  of  England.  It  was 
further  held  in  that  case  that  after  his  election  he  might 
bo  freod  of  his  disability  and  qualify  himself  for  the  ofiBce 
to  which  he  had  been  elected,  and  thereby  protect  his  title 
to  the  same,  by  taking  the  sacrament  within  the  time  al- 
lowed by  the  indemnity  act,  which,  among  other  things, 
granted  immunity  for  the  omission  to  take  the  Lord's 
Supper  within  the  time  prescribed. 

The  office  held  in  the  trust  company  by  Daily  on  the 
date  of  his  election  was  not  a  public  one,  but  was  an  office 

in  a  mere  private  corporation,  the  duties  of  which 
6.     had  no  connection  with  or  relation  to  the  affairs  of 

the  city  of  Lebanon.  The  electors  of  that  city  were 
not  at  the  time  of  the  election  bound  to  take  notice  that  he 
was  the  incumbent  thereof.  Under  the  facts,  as  we  must 
assume,  he  had  been  nominated  and  his  name  placed 
on  the  official  ballot  as  a  candidate  for  councilman-at-large 
in  accordance  with  our  present  election  law  and  with  his 
consent.  As  the  office,  however,  which  he  held  in  the  trust 
company  was  not  a  public  one,  it  would,  to  say  the  least, 
be  essential  for  the  relator  herein,  in  asserting,  as  he  does 
in  this  case,  title  to  the  office  of  councilman,  to  show  that 

the  electors  at  the  time  they  cast  their  votes  for 

6.  Daily  had  actual  notice  or  knowledge  of  the  facts 
that  he  held  the  office  in  question  in  the  trust  com- 
pany and  that  the  latter  company  had  a  contract  with  the 
city  of  Lebanon.  Conceding  then  that  they,  at  the  time 
they  gave  their  votes  in  favor  of  Daily,  had  knowledge  of 
these  facts,  they  must  also  be  presumed  to  have  known  the 
beginning  of  his  term,  as  fixed  or  provided  by  the  statute. 

As  a  general  rule,  under  the  law,  it  is  the  duty  of 

7.  every  citizen  who  is  elected  to  a  public  office  to 
accept  the  trust,  if  eligible,  and  discharge  the  duties 
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thereof.  15  Cyc.  Law  and  Proc,  392 ;  People^  ex  rel.,  v. 
Williams  (1893),  145  111.  573,  33  N.  E.  849,  24  L,  R.  A. 
492,  36  Am.  St.  514,  and  authorities  there  cited. 

Under  the  circumstances  the  voters  had  the  right  to  be- 
lieve that  Daily,  by  offering  himself  for  the  oflSce  in  ques- 
,tion  and  by  accepting  the  place  as  a  candidate  there- 

8.  for  on  the  oflBcial  ballot,  intended,  if  elected,  to 
carry  into  effect  the  will  of  the  majority  of  the 
voters  by  accepting  the  office,  and  that  he  would  resign  or 
surrender  the  office  in  the  trust  company  before  the  com- 
mencement of  the  term  of  his  office  as  councilman,  and 
thereby  remove  or  free  himself  of  his  disability  or  diquali- 
fication  in  order  that  he  might  take  the  office  and  enter 
upon  the  discharge  of  the  duties  thereof.  Under  such  cir- 
cumstances it  cannot  in  reason  be  asserted  that  the  electors, 
in  casting  their  votes  for  him,  were  guilty  of  "wilful  ob- 
stinacy and  misconduct,"  which,  as  previously  sho^vn,  con- 
stitute the  basis  of  the  rule  for  which  the  relator  contends, 
for  they,  as  disclosed,  had  reasons  or  grounds  for  believing 
that  he  would  exercise  the  power  and  right  which  he  pos- 
sessed by  removing  the  disability  in  question  before  the 
beginning  of  his  term,  and  thereby  become  competent  to 
take  and  hold  the  office.  Consequently  there  is  no  room  for 
holding  in  this  case  that  the  votes  given  to  Daily  should 
be  rejected  and  treated  as  nullities.  The  relator,  therefore, 
certainly  has  no  basis  upon  which  to  predicate  a  right  or 
title  to  the  office  in  question. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tons  to  the  lower  court  to  sustain  the  demurrer  to  the  peti- 
tion and  alternative  writ 
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2^  Henderson  v.  Betnolds. 


[No.  20,920.    Filed  May  28, 1907.] 

1.  Receivers.  —  Appointment  Without  Notice.  —  ApplicatiotL — 
Verification  Upon  Belief. — Evidence. — An  application,  verified 
upon  belief,  for  the  appointment,  without  notice,  of  a  receiver, 
is  insufficient,  ajid  is  not  evidence  of  the  facts  therein  contained, 
p.  523. 

2.  Same.  —  Appointment  Without  Notice.  —  Statutes,  —  Under 
§1244  Bums  1901,  §1230  R.  S.  1881,  providing  for  the  appoint- 
ment, without  notice,  of  a  receiver,  it  must  appear,  either  by  a 
verified  application  or  by  affidavit,  that  there  must  not  only  be 
a  sufficient  ground  for  the  appointment  of  a  receiver,  but  also 
for  the  appointment  of  one  without  notice,    p.  526. 

3.  Same.  —  Appointment  Without  Notice.  —  Grounds  for,  —  The 
statute  (§1244  Bums  1901,  §1230  R.  S.  1881)  being  silent  as 
to  the  grounds  for  the  appointment,  without  notice,  of  a  re- 
ceiver, the  courts  will  look  to  the  precedents  for  such  grounds, 
p.  626. 

4.  Same. — Appointment. — Notice, — Ordinarily,  in  the  absence  of 
a  statute,  the  court  will  not  appoint  a  receiver,  until  after 
notice  to  defendant,  or  a  rule  to  show  cause,    p.  527. 

5.  Same. — Appointment  Without  Notice. — Courts  will  appoint 
receivers,  without  notice,  where  defendant  is  beyond  the  juris- 
diction, or  where  an  emergency  exists  to  prevent  waste,  de- 
struction or  loss,  or  where  notice  would  jeopardize  the  delivery 
of  the  property  in  dispute,  and  where  protection  can  be  afforded 
in  no  other  way.    p.  527. 

6.  Same. — Appointment  Without  Notice. — Temporary  Restrain^ 
ing  Order. — A  receiver  will  not  be  appointed  without  notice 
where  the  desired  resplt  could  be  accomplished  by  a  temporary 
restraining  order,    p.  527. 

7.  Same. — Application. — Appointment  Without  Notice. — Laches, 
— An  amplication  for  the  appointment  of  a  receiver,  without 
notice,  to  take  charge  of  a  crop,  which  it  is  alleged  the  insolvent 
defendant  will  appropriate  to  his  own  use,  must  show  that  the 
plaintiff  was  not  guilty  of  laches  in  asking  for  such  receiver, 
p.  528. 

S.  Pleading.  —  Application  for  Appointment  of  Receiver,  — 
Opinions. — An  application  for  the  appointment  of  a  receiver, 
showing  that  if  notice  is  served  on  defendant  he  ^'can  and  will" 
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harvest  the  crop  before  the  cause  can  be  heard,  is  insufficient, 
since  such  allegation  is  merely  an  opinion,  the  facts  being  re- 
quired,   p.  529. 

From  Elkhart  Circuit  Court ;  James  8.  Dodge,  Judge. 

Suit  by  William  E.  Eeynolds  against  James  H.  Hender- 
son. From  an  interlocutory  order  appointing  a  receiver, 
defendant  appeals.    Reversed. 

James  L.  Harmon,  for  appellant. 

Edward  B.  Zigler,  for  appellee. 

Monks,  J. — This  suit  was  brought  by  appellee  against 
the  appellant  for  the  appointment  of  a  receiver  for  a 
growing  peppermint  crop  on  a  farm  belonging  to  appellant, 
upon  which  the  appellee  had  formerly  been  a  tenant.  The 
only  evidence  at  the  hearing  of  the  application  for  the  ap- 
pointment of  a  receiver  was  the  verified  complaint  and  an 
aflBdavit  of  appellee.  Without  notice  to  or  appearance  by 
appellant,  the  court  appointed  a  receiver  as  prayed  for. 
This  is  an  appeal  from  said  interlocutory  order.  Appel- 
lee's verification  of  the  complaint  states  that  "all  the  state- 
ments in  the  complaint  are  true  to  the  best  of  his  knowledge 
and  belief 

Appellant  insists  that  an  affidavit  for  the  appointment 
of  a  receiver,  without  notice,  is  insufficient  when  sworn  to 
upon  knowledge  and  belief.     An  affidavit  that  the 
1.     statements  in  an  application  for  a  receiver  or  for  a 
temporary  restraining  order  without  notice  and  like 
applications  "are  true  to  the  best  of  the  knowledge  and 
belief  of  the  affiant,"  or  "to  the  best  of  his  information  and 
belief,"  is  insufficient  and  is  not  admissible  in  evidence  at 
the  hearing  of  such  application.     Such  application  or  peti- 
tion, to  be  admissible  evidence,  must  be  verified  in  positive 
terms.    Alderson,  Receivers,  §§113,  115;  High,  Receivers 
(3d  ed.),  §112,  p.  97;  2  Beach,  Eq.  Prac,  §729;  1  High 
Injunctions  (4th  ed.),  §35;  2  High,  Injunctions  (4th  ed.) 
§§1567,  1569,  1574,  1575,  1581 ;  Gibson,  Suits  in  Chan 
eery,  §818;  Siegmund  v.  Ascher  (1890),  37  111.  App.  122 
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Nusbaum  v.  Locke  (1893),  53  111.  App.  242,  244;  Grandin 
V.  La  Bar  (1891),  2  X.  Dak.  206,  213-216,  60  K  W.  151 ; 
New  South,  etc..  Loan  Assn.  v.  Willingham  (1893),  93  Ga. 
218,  18  S.  E.  436 ;  Cofer  v.  Acherson  (1858),  6  Iowa  602 ; 
French  v.  Oifford  (1870),  30  Iowa  148,  161;  Verplank  v. 
Mercantile  Ins.  Co.  (1831),  2  Paige  (X.  Y.)  *438,  *460; 
Burgess  &  Co.  v.  Martin  (1895),  111  Ala.  656,  20  South. 
606;  Thompson  v.  Tower  Mfg.  Co.  (1888),  87  Ala.  733,  6 
South.  928;  City  of  Atchison  v.  Bartholow  (1866),  4  Kan. 
124;  Harrison  v.  Beard  (1883),  30  Kan.  532,  633,  2 
Pac.  632;  Davis  v.  Reaves  (1879),  2  Lea  (Tenn.)  649, 
650-652;  Campbell  v.  Morrison  (1838),  7  Paige  (N.  Y.) 
*157;  5ar?fe  of  Orleans  w.  Skinner  (1841),  9  Paige  (X.  Y.) 
*305;  Youngblood  v.  Schamp  (1862),  15  K  J.  Eq.  42; 
ManistiqiMe  Lumbering  Co.  v.  Lovejoy  (1884),  55  Mich. 
189,  20  N.  W.  899;  Brooks  &  Hardy  v.  O'Hara  Bros. 
(1881),  8  Fed.  529;  Ballard  v.  Eckman  (1884),  20  Fla. 
661,  675,  676. 

In  Catlett  v.  McDonald  (1838),  13  La.  45,  the  court 
held  insufficient  to  authorize  an  injunction,  an  affidavit  that 
"all  the  material  allegations  in  the  foregoing  petition  are 
true  to  the  best  of  his  [the  petitioner's]  knowledge  and  be- 
lief." The  facts  should  be  positively  sworn  to,  and  ordi- 
narily a  verification  upon  information  and  belief  is  not 
received  for  this  purpose.  2  High,  Injunctions  (4th  ed.), 
§1567. 

In  Siegmund  v.  Ascher,  supra,  the  affidavit  was  that  'Tie 
has  read  said  complaint  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as 
to  matters  stated  on  information  and  belief,  and  as  to  those 
he  believes  it  to  be  true."  The  court  said :  "We  have  de- 
cided that  this  form  of  oath  makes  the  whole  answer  on 
information  and  belief,  as  there  is  no  way  of  distinguishing 
between  matters  so  stated  and  those  of  which  the  complain- 
ant has  knowledge.  Deimel  v.  Brown  [1890],  35  IlL 
App.  303." 
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In  RebouVs  Heirs  v.  Behrens  (1832),  5  La.  79,  the  affi- 
davit for  injunction  stated :  "That  the  material  facts  and 
allegations  in  said  petition  are  true  and  correct  to  the  best 
of  his  knowledge.^'  The  court  held  the  oath  to  be  insuffi- 
cient, and  said  the  affidavit  "ought  to  be  such  as  to  submit 
the  party  to  the  penalties  of  perjury,  if  the  facts  sworn  to 
appear  to  be  otherwise." 

In  Burgess  &  Co.  v.  Martin  (1895),  111  Ala.  656,  the 
court  said  on  page  657:  "The  allegations  of  the  bill  are 
sworn  to  by  a  person  named  'as  true  to  the  best  of  his 
knowledge,  information  and  belief.'  This,  upon  the  con- 
struction most  favorable  to  complainants,  means  that  the 
affiant  has  knowledge  that  some  of  the  averments  of  the 
bill  are  true,  that  while  he  does  not  know  he  has  been  in- 
formed and  believes  that  others  of  the  averments  are  true 
and  that,  as  to  yet  other  averments,  he  has  neither  knowl- 
edge nor  information,  but,  without  knowing  the  facts  or 
ever  having  been  informed  of  their  truth,  he  believes  them 
to  be  true ;  and  whether  any  particular  allegation  of  the  bill 
18  within  one  or  the  other  of  these  three  categories  is  wholly 
uncertain  and  unascertainable  from  this  verification.  But 
to  construe  the  affidavit  according  to  the  general  rule,  most 
unfavorable  to  the  party  relying  upon  it,  there  is  no  room 
for  affirmatively  saying  that  it  means  anything  more  than 
the  affiant  believes  that  the  allegations  of  the  bill  to  be  true, 
though  he  has  neither  knowledge  nor  information  of  their 
truth.  Pichle  v.  Ezzell  [1855],  27  Ala.  623;  Dennis  v. 
CoTcer  [1859],  34  Ala.  611;  Glohe  Iron.  Roofing,  etc.,  Co. 
V.  Thacher  [1888],  87  Ala.  458,  6  South.  366." 

In  City  of  Atchison  v.  Bartholow  (1866),  4  Kan.  124, 
application  was  made  to  the  judge  of  the  district  court  in 
vacation  for  a  temporary  injunction,  upon  the  hearing  of 
which  the  only  testimony  adduced  was  the  petition.  The 
defendants  objected  to  the  reading  of  that  paper  as  evi- 
dence, on  the  ground  that  the  verification  was  only  that  the 
same  was  "true  to  the  best  of  the  knowledge,  information 
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and  belief  of  the  affiant,  instead  of  on  his  personal  knowl- 
edge. The  court  said  on  page  139 :  "Now,  it  would  not  be 
pretended  that  it  would  be  admissible  testimony,  if,  in  a 
deposition,  a  witness  should  say  that  a  certain  statement 
was  'according  to  the  best  of  his  knowledge,  information 
and  belief,  true,  in  substance  and  in  fact'  And  for  very 
obvious  reasons,  too.  He  might  have  no  knowledge  of,  or 
information  upon  the  subject,  except  mere  hearsay,  and 
yet  could  conscientously  make  such  a  declaration.  He 
might  be  thoroughly  convinced,  by  irresponsible  publica- 
tions, of  the  existence  of  a  certain  state  of  facts;  yet  no 
modem  rule  of  evidence  would  permit  him  to  state  such 
belief  as  testimony.  So,  in  the  case  at  bar,  the  affiants 
might  conscientiously  make  the  declaration  they  did  make." 

It  is  evident  from  the  authorities  cited  that  the  verifica- 
tion of  the  complaint  was  insufficient  and  the  same  was  not 
entitled  to  any  weight  as  evidence  at  the  hearing  of  said 
ex  parte  application  for  a  receiver. 

Section  1244  Bums  1901,  §1230  R.  S.  1881  and  Homer 

1901,  provides:    "Receivers  shall  not  be  appointed,  either 

in  term  or  vacation,  in  any  case,  until  the  adverse 

2.  party  shall  have  appeared,  or  shall  have  had  rea- 
sonable notice  of  the  application  for  such  appoint- 
ment, except  upon  sufficient  cause  shown  by  affidavit."  It 
is  evident  that  under  said  statute  it  must  appear  either  in 
the  verified  complaint  or  by  affidavit  not  only  that  there 
was  a  cause  for  the  appointment  of  a  receiver  but  that 
there  was  cause  for  such  appointment  without  notice.  If 
sufficient  cause  for  not  giving  reasonable  notice  is  not 
shown  by  affidavit  the  appointment  is  forbidden  by  said 
statute  and  is  erroneous. 

The   statute   being   silent    as   to   what   will   constitute 
sufficient  cause,  we  must  look  to  precedents  and 

3,  adjudged  cases  to  determine  that  question.     Wa- 
bash B.  Co.  V.  Dykeman  (1892),  183  Ind.  56,  65. 
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By    the   established    practice,    independent    of   statute, 

courts  of  equity,  being  averse  to  interference  ex  parte,  will 

entertain  in  ordinary  cases  an  application  for  the 

4.  appointment  of  a  receiver  only  after  notice  to  de- 
fendant or  a  rule  to  show  cause.    High,  Beceivers 

(3d  ed.),  §§111,  112. 

The  exceptional  cases  are  when  the  defendant  is  beyond 

the  jurisdiction  of  the  court,  or  cannot  be  found,  or  when 

some   emergency   is  shown   rendering  interference 

5.  before  there  is  time  to  give  notice,  necessary  to  pre- 
vent waste,  destruction,  or   loss;   or  when  notice 

itself  will  jeopardize  the  delivery  of  the  property  over 
which  the  receivership  is  extended  in  obedience  to  the  order 
of  the  court.  It  must  be  a  case  of  imperious  necessity,  re- 
quiring immediate  action  and  where  protection  cannot  be 
afforded  the  plaintiff  in  any  other  way.  Continental,  etc., 
Min,  Co.  V.  Bryson  (1907),  ante,  485,  and  authorities  cited; 
Chicago,  etc.,  R.  Co.  v.  Cason  (1892),  133  Ind.  49,  51; 
High,  Receivers  (3d  ed.),  §§113,  117;  Beach,  Receivers 
(2d  ed.),  §§140-143. 

It  has  been  held  that  a  receiver  will  not  be  appointed 

without  notice  when  a  court,  as  in  this  State,  has  the  power 

to   grant   a   temporary   restraining   order,   without 

6.  notice,  and  the  same  is  ample  to  protect  the  property 
until  notice  is  given  and  the  application  for  a  re- 
ceiver heard  and  determined.  Grandin  v.  /jB  Bar,  supra; 
McCarthy  v.  PeaJce  (1859),  18  How.  Pr.  138,  140; 
Fischer  v.  Superior  Court,  etc.  (1895),  110  Cal.  129,  138, 
42  Pac.  561 ;  State  v.  JacTcsonville,  etc.,  R.  Co.  (1875),  15 
Fla.  201,  286;  Nusbaum  v.  Locke  (1893),  53  111.  App. 
242,  244;  Cahaniss  v.  Reco  Min.  Co.  (1902),  116  Fed. 
318,  323,  324,  54  C.  C.  A.  190,  195,  196. 

It  was  said  in  the  case  last  cited :  "When  such  notice 
can  be  given  it  should  be  given,  unless  there  is  imminent 
danger  of  loss,  or  great  damage,  or  irrevocable  injury,  or 
the  greatest  emergency,  or  when  by  the  giving  of  notice  the 
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very  purpose  of  the  appointment  of  a  receiver  would  be 
rendered  nugatory;  and  such  instances  are  of  rare  oc- 
occurrence  in  the  federal  courts,  because  of  their  power, 
when  an  injunction  is  asked  for,  to  grant  a  temporary  re- 
straining order  (U.  S.  Comp.  Stat.  [1901],  §718,  17 
Stat,  at  Large,  p.  197),  which  may  be  served  at  the  same 
time  that  the  notice  is  served,  to  prevent  action  by  the  de- 
fendant or  his  agent,  and  to  preserve  the  existing  condi- 
tions, until  the  application  for  an  injunction  and  for  a 
receiver  can  be  heard.  North  American  Land,  etc.,  Co.  v. 
Watklns  [1901],  109  Fed.  101,  48  C.  C.  A.  254." 

The  only  showing  of  cause  for  not  giving  notice  is  con- 
tained in  the  affidavit  of  appellee,  read  in  evidence,  which 

is  as  follows:     "William  R  Reynolds,  plaintiff  in 
7.     the  above-entitled  cause,  being  duly  sworn,  upon  his 

oath,  deposes  and  says  that  said  crop  of  mint  is  now 
ripe  and  should  be  harvested  immediately;  that  said  d^ 
fendant  refuses  to  permit  this  plaintiff  to  harvest  and  dis- 
till the  same ;  that  said  defendant  is  threatening  to  harvest 
said  crop  and  appropriate  the  proceeds  thereof  to  his  own 
use,  and  if  permitted  to  do  so  plaintiff  will  be  imable  to  re- 
cover his  interest  therein  of  said  defendant,  as  said  defendant 
is  wholly  insolvent;  that  if  harvesting  said  mint  is  delayed 
longer  there  will  be  a  great  loss  to  said  parties,  as  the  oil 
will  recede  to  the  roots,  and  the  tops  of  said  plants  will  dry 
and  wither,  thius  causing  heavy  losses;  that  if  notice  is 
served  upon  said  defendant  he  can  and  will  cut  said  mint 
and  haul  the  same  from  the  premises  where  it  is  now 
growing,  before  a  hearing  can  be  had  upon  affiant's  peti- 
tion, thus  appropriating  the  entire  crop  to  his  own  use, 
and,  owing  to  defendant's  insolvent  financial  condition, 
plaintiff  will  be  unable  to  recover  his  interests  from  said 
defendant;  that  said  defendant  has  already  dug  up  and 
replanted  a  large  number  of  said  roots,  appropriating  the 
same  to  his  own  use,  and  refuses  and  neglects  to  account 
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for  the  same.  Wherefore,  plaintiff  asks  the  court  to  ap- 
point a  receiver  for  said  crop  without  notice  to  defendant" 

It  is  clear  from  the  authorities  cited  that  said  aflBdavit 
does  not  show  any  reason  for  the  failure  to  give  notice  of 
said  application  to  appellant.  The  part  in  said  affidavit 
showing  the  necessity  for  harvesting  and  distilling  said 
mint  without  delay  does  not  show  any  excuse  for  not  giving 
notice,  because  no  excuse  is  offered  or  reason  assigned  why 
the  application  for  a  receiver  was  not  made  earlier,  so  that 
the  same  could  be  heard  and  determined  .before  it  was 
necessary  to  harvest  and  distill  the  mint.  It  is  well  settled 
that  a  party  seeking  an  injunction  or  the  appointment  of  a 
receiver  cannot  by  his  own  delay  or  failure  to  act  promptly 
create  an  emergency  which  will  excuse  his  giving  the  re- 
quired notice  to  the  adverse  party.  Vance  v.  Workman 
(1846),  8  Blackf.  306,  308;  Indiana,  etc.,  R.  Co.  v.  State 
(1852),  3  Ind.  421;  Davis  v.  Fasig  (1891),  128  Ind, 
271,  277. 

In  Vance  v.  Workman,  supra,  this  court  held  that  a  bill 
filed  to  enjoin  a  sheriff's  sale  of  real  estate,  filed  on  the  day 
the  sale  was  to  take  place,  does  not  show  an  emergency  for 
granting  a  restraining  order  without  notice,  no  reason  being 
given  why  the  suit  was  not  filed  sooner. 

In  Indiana,  etc,  R.  Co.  v.  State,  supra,  the  court  said: 
"The  principle  here  asserted  is,  that  the  complaining  party 
must  not  only  show  that  an  immediate  injury  is  about  to 
be  inflicted,  but  also  that  he  could  not  reasonably  have  an- 
ticipated it  in  time  to  give  the  requisite  notice.  Otherwise 
the  complainant  might  always  make  a  case  of  emergency, 
by  waiting  until  the  act  he  desires  to  have  restrained  is 
upon  the  point  of  being  done." 

The  statement  in  the  affidavit  "that  if  notice  is  served 

said  defendant  can  and  will  cut  said  mint  and  haul  the 

same  from  the  premises  before  a  hearing  can  be  had 

8.  upon  affiant^s  petition,"  is  the  mere  statement  of 
the  opinion   of  appellee.    The  facts  upon  which 

Vol.  168—34 
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such  opinion  was  founded  should  have  been  set  forth  in 
the  afiSdavit  that  the  court  might  judge  of  its  sufficiency. 
Continental,  etc.,  Min.  Co.  v.  Bryson,  supra;  Wabash  22. 
Co.  V.  DyTceman,  supra. 

It  follows  that  the  court  erred  in  appointing  a  receiver 
without  notice.  The  interlocutory  order  appointing  a  re- 
ceiver is  therefore  reversed. 


Hart  v.  Scott. 

[No.  20,939.    Filed  May  28,  1907.] 

1.  Drains. — Procedure. — Civil  Code. — Where  the  procedure  for 
the  establishment  of  a  drain  is  not  fully  stated  in  the  drainage 
statutes,  the  civil  code  will  be  resorted  to,  to  supply  the  omis- 
sions,   p.  531. 

2.  Pleading. — Answer. — Motion  to  Strike  Out. — Demurrer. — 
Where  an  answer  is  so  palpably  bad  that  it  cannot  be  amended 
so  as  to  be  germane  to  the  cause  of  action,  a  motion  to  strike 
out  may  be  sustained,  but  such  motion  is  not  designed  to  per- 
form the  office  of  a  demurrer,    p.  532. 

3.  Appeal. — Answer. — Overruling  Motion  to  Strike  Out. — Harm- 
less Error. — Overruling  a  motion  to  strike  out  a  paragraph  of 
answer  is  harmless  error,    p.  532. 

4.  Same. — Bill  of  Exceptions. — Evidence. — Offers  to  Prove,  and 
Exceptions. — How  Shown. — Under  the  act  of  1897  (Acts  1897, 
p.  244,  §638a  Bums  1901)  a  bill  of  exceptions  containing  the 
evidence,  the  offers  of  proof,  and  the  exceptions  to  the  exclu- 
sion of  such  offered  proof,  and  certified  by  the  judge  as  a  full, 
true  and  complete  transcript  of  the  evidence  given  in  the  cause, 
makes  such  offers  and  exceptions  a  part  of  the  record.  Gillett, 
J.,  not  concurring,    p.  533. 

5.  Same. — Briefs. — Where  the  briefs,  on  appeal,  contain  enough 
fairly  to  advise  each  of  the  judges  of  the  questions  for  decision, 
they  are  sufficient,    p.  533. 

6.  Same.  —  Briefs.  —  Bills  of  Exceptions.  —  Though  appellant's 
brief  does  not  affirmatively  show  that  a  bill  of  exceptions  con- 
taining the  evidence  was  filed,  its  assumption  of  such  filing,  by 
citing  the  record  containing  same,  sufficiently  informs  the 
judges  thereof,    p.  533. 
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7.  Drains. — Outlet — Waters, — Evidence, — It  is  not  necessary  to 
show  that  a  proposed  drain  will  empty  into  another  drain;  and 
the  exclusion  of  evidence  that  it  will  have  a  natural  or  pre- 
scriptive watercourse  for  its  outlet  is  reversible  error,    p.  534. 

From  Fulton  Circuit  Court ;  0.  F.  Montgomery,  Special 
Judge. 

Drainage  petition  by  Eoy  E.  Hart,  against  which  Emmet 
H.  Scott  remonstrates.  From  a  judgment  for  remonstrator, 
the  petitioner  appeals.     Reversed. 

Arthur  Metzler,  for  appellant. 

Holman  &  Stephenson,  for  appellee. 

GiLLBTT,  J. — ^This  proceeding  was  instituted  by  peti- 
tioner, before  the  Board  of  Commissioners  of  the  County 
of  Fulton,  to  establish  a  public  drain.  Viewers  were  ap- 
pointed, who  reported  in  favor  of  the  establishment  of  the 
work.  Prior  to  the  date  set  for  the  hearing,  appellee  ap- 
peared and  filed  a  remonstrance  in  eight  paragraphs.  Such 
proceedings  were  afterwards  had  before  the  board  that  the 
drain  was  ordered  established,  and  from  this  order  appellee 
appealed  to  the  circuit  court.  In  the  latter  court  appellant 
assailed  the  legal  sufiiciency  and  relevancy  of  the  first, 
second,  third  and  fourth  grounds  of  remonstrance,  by  a 
motion  to  strike  each  of  them  out,  and  upon  the  overruling 
of  his  motion  he  reserved  an  exception.  A  trial  was  had, 
which  resulted  in  a  finding,  and,  over  appellant's  motion 
for  a  new  trial,  a  judgment  for  appellee. 

Error  is  based  on  the  overruling  of  appellant's  motion 
to  strike  out  each  of  said  four  paragraphs  of  remonstrance, 
and  on  the  overruling  of  his  motion  for  a  new  trial. 

The  first  question  for  our  determination  is  whether  ap- 
pellant can  predicate  error  upon  the  overruling  of  his 
motion  to  strike  out.  The  statute  is  silent  as  to  the 
1.  method  of  questioning  the  sufficiency  in  law  of  a 
remonstrance  in  a  drainage  proceeding,  but  it  is 
clear  that  in  the  circuit  court  the  provisions  of  the  civil 
code  are  to  be  resorted  to,  to  supply  omissions  in  the  drain- 
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age  statutes.  Crume  v^  Wilson  (1886),  104  Ind.  583; 
Bass  V.  Elliott  (188«),  105  Ind.  517 ;  Robinson  v.  Bippey 
(1887),  111  Ind  112;  Chicago,  etc.,  R.  Co.  v.  Summers 
(1887),  113  Ind.  10,  3  Am.  St.  616.  In  the  case  last  cited, 
which  was  a  special  proceeding,  instituted  by  what  the 
statute  denominates  a  motion,  it  was  held  error  to  reject  or 
strike  out  the  defendant's  answer  thereto,  since  it  tended  to 
state  a  cause  of  defense,  and  therefore  the  plaintiff  should 
have  raised  the  question  by  demurrer. 

If  an  answer  is  so  palpably  irrelevant  that  it  is  manifest 

that  it  could  not  be  so  amended  as  to  make  the  facts  therein 

stated  in  anywise  germane  to  the  controversy,  it 

2.  may  be  rejected  on  motion.    Port  v.  Williams  ( 1856) , 
6  Ind.   219;  Clark  v.  Jeffersonville,  etc.,  R.   Co. 

(1873),  44  Ind.  248;  McOrew  v.  McCaHy  (1881),  78 
Ind.  496;  Acme  Cycle  Co.  v.  Clarice  (1901),  157  Ind. 
271.  A  motion  to  strike  out,  however,  is  not  designed  to 
perform  the  oflBce  of  a  demurrer  {Port  v.  Williams,  supra; 
Burh  V.  Taylor  [1885],  103  Ind.  399;  Chicago,  etc.,  R. 
Co.  V.  Summers,  supra;  Outhrie  v.  Rowland  [1905],  164 
Ind.  214),  nor  is  it  a  favored  motion  (Clark  v.  Jefferson- 
ville,  etc.,  R.  Co.,  supra;  Acme  Cycle  Co.  v.  Clarke,  supra; 
Outhrie  v.  Howland,  supra),  and,  since  the  overruling  of 
it  .has  no  effect,  other  than  to  leave  an  irrelevant 

3.  pleading  in  the  record,  we  have  held,  and  correctly 
so  we  think,  that  error  cannot  be  predicated  upon 

the  action  of  the  court  in  overruling  a  motion  to  strike  out 
a  pleading.  Woodhams  v.  Jennings  (1905),  164  Ind.  555. 
The  overruling  of  a  motion  to  reject  an  answer  does  not, 
like  the  overruling  of  a  demurrer,  commit  the  court  defi- 
nitely to  the  theory  that  the  pleading  is  good,  so  as  to  create 
a  presumption  that  error  has  entered  into  the  record,  but 
the  overruling  of  the  motion  means  no  more  than  that  the 
court  is  not  so  satisfied  of  the  irrelevancy  of  the  pleading 
as  to  feel  warranted  in  rejecting  it  summarily  without 
leave  to  amend,  and  therefore  the  party,  if  he  does  not  see 
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fit  to  demur,  must  offer  his  objection  upon  the  hearing  or 
by  motion  for  a  new  trial.  We  hold  that  the  cause  cannot 
be  reversed  because  of  the  overruling  of  the  motion  to 
strike  out 

Appellant's  counsel  further  contend  for  a  reversal  be- 
cause of  alleged  errors  in  the  admission  and  rejection  of 

testimony.     Opposite    counsel    seek    to    meet    the 
4^     propositions  therein  involved  by  the  contention  that 

the  objections,  the  offers  to  prove,  and  the  excep- 
tions are  not  verified  by  the  bill  of  exceptions.  The  court 
is  of  opinion  that,  under  the  act  of  1897  (Acts  1897,  p. 
244,  §638a  Bums  1901),  which  provides  the  only  method 
of  getting  an  original  bill  of  exceptions  of  the  evidence  into 
the  transcript  {Mankin  v.  Pennsylvania  Co,  [1903],  160 
Ind.  447),  it  is  not  necessary  for  the  presiding  judge  to 
make  any  formal  statement  as  to  the  authenticity  of  the 
record  recitals  concerning  the  objections,  offers  to  prove 
and  exceptions ;  that  these  matters  pertain  to  the  evidence, 
and  that  they  are  covered  by  the  certificate  that  the  bill 
contains  a  full,  true  and  complete  transcript  of  the  evi- 
dence given  in  the  cause.  The  writer  of  this  opinion  is 
not  prepared  to  sanction  this  view,  but  upon  this  point  he 
voices  the  opinion  of  his  associates. 

It  is  also  contended  by  appellee's  counsel  that  appellant's 
brief  is  so  defective  that  we  should  not,  imder  our  rules, 

consider  the  admission  and  Texclusion  of  testimony. 

5.  There  is  a  degree  of  irregularity  in  the  order  of  the 
statement  of  the  questions  presented  in  appellant's 

brief,  but  we  are  of  opinion  that  it  contains  enough  fairly 
to  advise  each  of  the  judges  of  the  questions  which  are  pre- 
sented for  decision.  See  Low  v.  Dallas  (1905),  165  Ind. 
392;  Howard  v.  Adhins  (1906),  167  Ind.  184.  It  is  true, 
as  contended,  that  there  is  no  statement  in  said  brief  of  the 
filing  of  a  bill  of  exceptions  containing  the  evidence. 

6.  Citations  to  the  evidence  in  said  brief  assume  that 
the  evidence  has  been  brought  into  the  record,  and 
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thus  said  fact  is  necessarily  implied  from  what  is  stated. 
Besides,  a  large  part  of  the  brief  of  appellee,  as  well  as  of 
appellant's  reply  brief,  is  taken  up  with  the  bill  of  excep- 
tions of  the  evidence  as  filed.  We  can  scarcely  say,  in  view 
of  all  this,  that  each  of  the  judges  is  not  advised  of  the 
filing  of  such  bill.  Reason  is  the  life  of  any  rule,  and  we 
are  not  disposed  to  avoid  the  decision  of  questions  because 
of  trifling  omissions,  in  the  statement  of  facts,  of  matters 
which  every  lawyer  would  take  for  granted. 

Taking  up  the  question  of  the  exclusion  of  evidence,  it 
may  be  said  that  it  appears  in  a  variety  of  ways  that  ap- 
pellant, by  the  offer  of  direct  evidence  and  the  cross- 

7.  examination  of  appellee,  sought  to  show  that  the 
proposed  drain  would  have  for  an  outlet  a  natural 
or  prescriptive  watercourse.  There  can  be  no  doubt  of  the 
right  to  make  such  a  watercourse  available  as  a  conduit  for 
the  discharge  of  the  waters  of  a  public  drain,  at  least  where 
the  augmented  flow  would  not  tax  the  stream  beyond  its 
capacity.  It  would  scarcely  seem  necessary  to  continue  the 
route  of  a  proposed  drain  along  the  line  of  a  watercourse 
in  order  to  make  it  available  for  carrying  off  the  waters  of 
the  drain,  for  by  such  a  process  of  reasoning  the  petitioners 
could  scarcely  stop  short  of  the  sea.  No  question  of  damages 
is  before  us  on  this  appeal.  The  court  below  evidently 
acted  on  the  theory  that  a  public  drain  could  only  have  a 
public  drain  for  its  outlet,  since  it  excluded  a  number  of 
items  of  evidence  tending  to  develop  the  fact  that  the 
channel  into  which  it  was  proposed  to  empty  the  waters  of 
the  projected  ditch  was  in  fact  an  ancient  watercourse. 
There  was  error  in  these  rulings. 

Judgment  reversed,  with  an  order  to  grant  a  new  trial. 
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BoABD  OP  Commissioners  op  the  County  op  Jay 
V.  Peke  Civil  Township. 

[No.  20,942.    Filed  May  28, 1907.] 

1.  Fees  and  Salaries. — Constructive. — No  fees  are  collectible  by 
a  public  officer,  unless  there  is  a  statute  expressly  authorizing 
same,  and  fixing  the  amount;  and  constructive  fees  are  not  al- 
lowable,   p.  536. 

2.  Same.  —  County  Auditors.  —  Road  Tax  Lists.  —  Neither  16834 
Bums  1901,  Acts  1885,  p.  202,  requiring  county  auditors  to  pro- 
cure and  deliver  road  tax  lists  to  township  trustees,  nor  §§6521, 
6522  Bums  1901,  Acts  1895,  p.  319,  §§115,  116,  specifying  the 
fees  to  be  taxed  by  the  auditor,  and  authorizing  the  taxing  of 
the  same  fees  as  taxed  under  former  laws,  in  cases  of  omission, 
authorize  the  county  auditor  to  tax  any  fee  to  the  township 
trustees  for  providing  them  with  road  tax  lists,    p.  537. 

3.  Same. — Counties. — Payment. — Voluntary. — Mistakes  of  Law. 
— A  payment  to  a  county  by  township  trustees  for  the  procure- 
ment and  delivery  to  them  of  road  tax  lists  by  the  county 
auditor,  is  not  voluntary  under  a  mistake  of  law  on  the  part  of 
such  townships,  preventing  a  recovery  thereof,  since  such  town- 
ships did  not  make  such  payment  nor  consent  thereto,    p.  537. 

4.  Counties. — Appropriations  by  Council. — When  Failure  of,  a 
Defense. — The  failure  of  a  county  council  to  appropriate 
money  to  repay  township  money  unlawfully  paid  into  the 
county  treasury  for  the  auditor's  procuring  and  furnishing  to 
the  township  trustee  the  road  tax  lists,  is  no  defense  to  an 
action  therefor;  but  such  failure  to  appropriate  is  a  defense 
where  the  alleged  obligation  was  incurred  in  violation  of 
§6594el  Bums  1901,  Acts  1899,  p.  343,  §25,  making  void  any 
contracts  entered  into  by  county  officers,  or  agents,  where  the 
money  to  pay  same  had  not  been  appropriated  by  such  council. 
p.  538. 

From  Jay  Circuit  Court ;  John  F.  La  Follette,  Judge. 

Action  by  Pike  Civil  Township  against  the  Board  of 
Commissioners  of  the  County  of  Jay.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  W.  Headington,  for  appellant. 
Richard  H.  Hartford,  for  appellee. 
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Monks,  J. — It  appears  from  the  record  that  in  the  year 
1900  the  auditor  of  Jay  county  procured  and  delivered  a 
list  of  the  road  taxes  to  the  trustee  of  appellee  as  required 
by  §G834  Burns  1901,  Acts  1885,  p.  202,  for  which  he 
charged  and .  demanded  a  fee,  which  said  trustee  paid  to 
said  auditor  out  of  the  funds  of  appellee.  Said  auditor 
afterwards  reported  and  paid  said  fee  into  the  county 
treasury  under  §6530  Bums  1901,  Acts  1895,  p.  319, 
§124,  and  the  same  was  converted  to  the  use  of  the  county. 
Appellee  afterwards  filed  a  claim  in  the  office  of  the  auditor 
of  said  county  to  recover  said  fee,  on  the  ground  that  ap- 
pellee could  not  be  required  to  pay  any  fee  or  charge  what- 
ever for  said  list  of  road  taxes,  but  that  the  law  required 
the  same  to  be  procured  and  delivered  free  of  expense  to 
appellee's  trustee.  This  claim  was  disallowed  by  appel- 
lant. Thereupon  this  action  was  brought  by  appellee  to 
recover  said  fee.  .There  was  judgment  in  favor  of  ap- 
pellee. 

The  questions  presented  by  the  record  are:  (1)  Has  a 
county  auditor  any  legal  right  to  tax  and  collect  any  fee  or 
compensation  for  procuring  and  delivering  lists  of  road 
taxes  to  township  trustees?  (2)  Can  a  civil  township  re- 
cover back  township  funds  paid  by  its  trustees  for  such 
lists  if  no  charge  therefor  was  authorized  by  law?  (3)  Is 
an  appropriation  by  the  county  council  to  pay  such  a  claim 
a  necessary  prerequisite  to  the  maintenance  of  this  action  ? 

If  the  first  and  third  questions  can  be  answered  in  the 
negative,  and  the  second  question  in  the  affirmative,  the 
judgment  must  be  affirmed ;  otherwise,  it  must  be  reversed. 

It  is  well  settled  that  no  person  is  liable  for  fees  or 

charges  to  a  public  officer  unless  there  is  a  statute  expressly 

authorizing  the  same  and  fixing  the  amount  thereof. 

1.  Board,  etc.,  v.  Fullen  (1889),  118  Ind.  158,  161. 
It  is  the  settled  policy  of  the  legislature  of  this 
State  to  deny  constructive  fees  and  salaries.  Eley  v.  Miller 
(1893),  7  Ind.  App.  529,  534-536,  and  cases  cited. 
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Section  6834,  s^upra,  makes  it  the  duty  of  the  county 

auditor  to  procure  and  deliver  to  each  township  trustee  a 

list  of  the  road  taxes  of  his  township.     But  this  sec- 

2.  tion  does  not  provide  for  nor  authorize  the  taxing 
or  charging  of  a  fee  for  such  services.     Appellant 

has  called  attention  to  §§6521,  6522  Burns  1901,  Acts 
1895,  p.  319,  §§115,  116,  as  authorizing  such  fee.  Said 
§6521,  which  enumerates  what  fees  the  auditor  shall  tax 
and  collect  on  behalf  of  the  county,  makes  no  provision  for 
a  fee  for  road  tax  lists.  Said  §6522  does  not  authorize  the 
taxing  of  such  a  fee,  because  the  auditor  was  not  authorized 
by  any  law  existing  at  the  time  of  the  enactment  of  that 
section  to  tax  a  fee  in  his  own  favor  for  making  road  tax 
lists. 

Passing  to  the  second  question  before  stated,  it  is  insisted 

by  appellant  that  the  payment  to  appellee  by  the  trustee 

was  a  voluntary  payment  under  a  mistake  of  law, 

3.  and  cannot  therefore  be  recovered.     Such  payment 
as  the  one  complained  of  here  cannot  be  put  on  the 

basis  of  ordinary  payments  made  under  a  mistake  of  law. 
What  was  said  by  this  court  in  Board,  etc.,  v.  Heaston 
(1896),  144  Ind.  583,  593-596,  55  Am.  St.  192,  concern- 
ing payments  by  authority  of  boards  of  commissioners  is 
applicable  here.  The  court  said :  "In  their  administrative 
capacity  the  commissioners  exercise  their  power  as  public 
or  special  agents  and  cannot  exceed  the  authority  conferred 
upon  them  by  law.  The  latter  is  the  letter  of  their  agency. 
Within  legal  limits,  or  scope  of  their  authority,  their  action 
in  auditing,  determining  and  allowing  the  amount  due  to  a 
creditor  of  the  county,  in  the  absence  of  fraud,  or  perhaps 
mistake,  binds  the  latter.  But  they  cannot  bind  the  county 
by  allowing  and  ordering  a  claim  to  be  paid,  not  legally 
chargeable  to  it,  or  the  allowance  of  which  is  prohibited  by 
statute.  '  They  have  not  unlimited  choice  as  to  the  objects 
to  which  the  money  of  the  public  shall  be  applied.  *  *  * 
It  was  no  payment  by  the  county.    The  latter,  as  principal, 
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had  no  part  in  the  payment.  It  could  not,  as  a  public  cor- 
poration, be  held  to  consent  to  the  payment  of,  or  expendi- 
ture of,  the  public  money  in  defiance  of  law.  Awarding  to 
appellee  this  money,  under  the  alleged  facts,  was  in  a  legal 
sense  equivalent  to  an  unlawful  appropriation  of  the 
county's  money  to  his  own  use  by  the  aid  of  its  board  of 
commissioners.  The  allowance  and  payment  of  the  money 
being  unlawful,  the  commissioners  did  not  act  within  the 
scope  of  their  authority,  and  therefore  did  not  bind  the 
county. ''  See,  also,  Daily  v.  Board,  etc.  (1905),  165  Ind. 
99;  Tottm  of  Ligonier  v.  Achemum  (1874),  46  Ind.  552, 
566,  15  Am.  Rep.  323.  So,  in  this  case,  the  trustee  could 
not  bind  appellee  by  allowing  and  paying  a  claim  not 
legally  chargeable  to  it.  Appellee  as  principal,  had  no  part 
in  the  payment  and  could  not  as  a  public  corporation  be 
held  to  consent  to  the  expenditure  of  the  public  money  in 
payment  of  a  claim  for  which  it  was  not  liable.  The  pay- 
ment of  said  fee  was  not  therefore  the  act  of  appellee,  but 
said  fee  was  obtained  and  paid  into  the  county  treasury  by 
virtue  of  the  illegal  act  of  appellee's  trustee.  It  is  clear 
that  the  rule  of  voluntary  payment  under  mistake  of  law 
does  not  apply  in  this  case. 

While,  under  the  county  reform  law,  the  board  of  commis- 
sioners is  prohibited  from  allowing  a  claim  in  the  absence  of 

an  appropriation  by  the  coimty  council  to  pay  the 
4.     same,  the  want  of  such  an  appropriation  is  not  a 

defense  in  an  action  in  court  on  a  claim  like  this. 
If  this  were  an  action  on  a  claim  created  in  violation  of 
section  twenty-five  of  the  county  reform  law  (Acts  1899, 
pp.  343,  352,  §5594el  Bums  1901),  the  rule  would  be 
otherwise,  such  a  claim  being  void  in  the  absence  of  such 
appropriation. 

Judgment  affirmed. 
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Stults  v.  Board  of  Commissioners  op  the 
County  op  Allen. 

[No.  20,993.    Filed  May  28,  1907.] 

1.  Appeal. — Supreme  Court, — Jurisdiction. — Amount  Involved. — 
An  appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment 
not  exceeding  |50,  exclusive  of  interest  and  costs,  unless  the 
validity  of  a  franchise,  or  municipal  ordinance,  or  the  consti- 
tutionality or  proper  construction  of  a  statute,  or  a  question  of 
constitutional  rights,  is  presented,    p.  540. 

2.  Coroners. — Inquests. — Whether  JudiciaL — ^A  county  coroner, 
in  holding  an  inquest  under  §7954  Bums  1901,  §5878  R.  S.  1881, 
providing  that  upon  hearing  of  a  dead  person  in  his  county, 
supposed  to  have  died  from  violence  or  casualty,  the  coroner 
shall  hold  an  inquest,  does  not  act  in  a  judicial  capacity, 
p.  541. 

3.  Fees  and  Salaries.  —  Coroners. — Inquests. — Presumptions. — 
The  holding  of  an  inquest  by  a  coroner  is  prima  facie  evidence 
that  he  was  warranted  in  so  doing,  but  upon  a  hearing  of  his 
claim  therefor,  the  question  is  whether  he  is  justly  entitled  to 
an  allowance  for  his  services,    p.  542. 

4.  Coroners. — Inquests. — Right  to  Decide  Upon  Holding. — To 
justify  a  coroner  in  holding  an  inquest,  under  §7954  Bums 
1901,  §5878  R.  S.  1881,  there  must  be  a  reasonable  suspicion 
that  the  decedent  came  to  his  death  from  ''violence  or  casualty.'' 
p.  543. 

5.  Fees  and  Salaries.  —  Collection  of.  —  Coroner's  Inquests. — 
Witnesses. — ^It  is  the  duty  of  parties  claiming  fees  due  to  them 
by  virtue  of  services  at  a  coroner's  inquest,  to  prosecute  their 
own  claims,    p.  544. 

6.  Appeal. — Judgment  Under  $50. — Statutes, — On  appeal  from  a 
judgment  in  favor  of  the  board  of  commissioners,  in  an  action 
by  the  county  coroner  for  fees  for  holding  an  inquest,  only  the 
construction  of  the  statute  in  question,  can  be  reviewed,    p.  544. 

7.  SABfE.  —  Judgment  Under  $50.  —  Statutes.  —  Construction. — 
Where  the  trial  court  could  have  reached  the  result,  even 
though  an  erroneous  one  on  the  evidence,  by  entertaining  the 
proper  construction  of  the  statute  involved,  the  cause  cannot  be 
reversed  on  appeal,  where  the  judgment  did  not  exceed  |50, 
exclusive  of  interest  and  costs,    p.  545. 

8.  Same. — Judgment  Under  $50. — Evidence, — Exclusion, — ^Where, 
on  appeal,  only  the  construction  of  a  statute  is  involved,  the 
exclusion  of  evidence  on  the  grounds  that  the  questions  were 
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leading  and  because  leave*  had  not  been  obtained  to  ask  an 
original  question  on  redirect  examination,  cannot  be  considered, 
p.  546. 

Prom  Superior  Court  of  Allen  County;  Edmn  C. 
Vaughn^  Special  Judge. 

Action  by  Joseph  E.  Stults  against  the  Board  of  Com- 
missioners of  the  County  of  Allen.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

E.  V.  Harris  and  ff.  C.  Hanna,  for  appellant. 
E.  G.  Hoffman  and  W.  N.  Ballon,  for  appellee. 

GiLLETT,  J. — ^Appellant,  as  coroner  of  Allen  county, 
filed,  in  the  form  of  an  itemized  bill,  before  the  board  of 
commissioners  of  said  county,  a  statement  of  his  own  fees, 
and  of  the  claims  of  other  oflScers  and  persons,  in  and  about 
the  holding  of  an  inquest  and  post-mortem.  The  bill  aggre- 
gated $43.50.  The  commissioners  disallowed  it,  and  ap- 
pellant appealed.  In  the  court  below  appellee  filed  a  general 
denial  and  a  special  answer.  Appellant,  after  unsuccess- 
fully demurring  to  the  latter  answer,  filed  a  reply  thereto, 
and  the  cause  was  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury.  The  trial  resulted  in  a  finding 
and  judgment  for  appellee,  and  from  such  judgment  ap- 
pellant appeals,  assigning  as  error  that  the  court  below 
erred  in  overruling  said  demurrer,  and  in  overruling  his 
motion  for  a  new  trial. 

At  the  outset  our  jurisdiction  is  challenged  by  counsel 
for  appellee,  since  the  claim  is  less  than '$50.     By  Acts 

1903,   p.   280,   §1337f  Bums   1905,  which  is   an 
1.     amendment  of  the  act  of  1901  (Acts  1901,  p.  565, 

§1337a  et  seq.  Bums  1901),  defining  the  jurisdic- 
tion of  the  Supreme  and  Appellate  Courts,  it  is  provided 
that  "no  appeal  shall  hereafter  be  taken  to  the  Supreme 
Court  or  Appellate  Court  in  any  civil  case  where  the 
amount  in  the  controversy,  exclusive  of  interest  and  costs, 
does  not  exceed  $50,  except  as  provided  in  section  eight  of 
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this  act"  Said  section  eight  (§1337h  Bums  1901)  reads 
as  follows :  "Every  case  in  which  there  is  in  question,  and 
such  question  is  duly  presented,  either  the  validity  of  a 
franchise,  or  the  validity  of  an  ordinance  of  a  municipal 
corporation,  or  the  constitutionality  of  a  statute,  state  or 
federal,  or  the  proper  construction  of  a  statute,  or  rights 
guaranteed  by  the  state  or  federal  Constitution,  and  which 
case  would  be  otherwise  unappealable  by  virtue  of  section 
six  or  section  seven,  shall  be  appealable  directly  to  the 
Supreme  Court,  for  the  purpose  of  presenting  such  question 
only."  If  we  have  jurisdiction  of  this  case,  the  proper 
construction  of  a  statute  must  be  in  question,  and  duly  pre- 
sented, and,  if  so,  the  cause  is  appealable  for  the  sole  pur- 
pose of  presenting  such  question. 

The  statute  which  is  supposed  to  require  construction  is 
the  act  of  1879  (Acts  1879,  p.  105,  §1,  §7954  Bums  1901, 

§5878  E.  S.  1881).     That  section  reads:     "Every 
2.     coroner,  as  soon  as  he  shall  be  notified  that  the  dead 

body  of  any  person  supposed  to  have  come  to  his 
death  by  violence  or  casualty  is  within  his  coimty,  shall 
immediately  proceed  to  inquire,  upon  view  of  the  body, 
how  and  in  what  manner  he  came  to  his  death."  The  in- 
tendment of  the  statute,  as  to  the  cases  in  which  an  inquest 
shall  be  held,  does  not  appear  to  stand  in  need  of  construc- 
tion. Its  language  is  its  own  best  expositor  in  this  respect. 
Counsel  for  appellant  claim,  however,  that  the  statute  is 
open  to  construction  with  reference  to  the  point  as  to 
whether  the  determination  of  the  coroner  that  a  particular 
case  is  such  as  to  warrant  the  holding  of  an  inquest  is  con- 
clusive against  the  county,  or,  in  other  words,  as  to  whether 
his  supposition  as  to  the  cause  of  death  governs.  They  con- 
tend that  this  question  should  be  answered  in  the  affirma- 
tive, and  they  further  contend,  upon  this  hypothesis,  that 
it  appears  that  the  court  erred  in  overruling  the  demurrer 
to  appellee's  special  answer,  and  that  the  case,  as  presented 
on  the  evidence,  is  one  in  which  it  is  shown,  without  the 
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slightest  dispute,  that  appellant  is  entitled  to  recover.  It 
appears  to  us  that  it  may  fairly  be  said  that  the  statute  is^ 
open  to  construction  with  reference  to  the  power  of  the 
coroner  conclusively  to  determine  his  authority  to  act, 
when  the  question  arises  in  an  action  for  his  fees,  and  we 
are  further  of  opinion  that  the  special  answer  presents  this 
question. 

It  is  stated  in  the  points  in  appellant's  brief  that  the 
coroner  acts  judicially  in  holding  an  inquest,  and  that, 
having  held  an  inquest  upon  the  body  of  a  person  found 
dead  within  his  county,  his  action,  being  of  a  judicial  char- 
acter, cannot  be  reviewed,  and  therefore  he  is  entitled  to  his 
fees.  It  is  further  contended  in  appellant's  behalf  that 
under  the  statute  the  discretion  is  vested  in  the  coroner  of 
determining  whether  an  inquest  shall  be  held.  We  are  of 
opinion  that  counsel  are  in  error  in  their  contention  that 
the  coroner  acts  judicially  in  holding  an  inquest.  Judicial 
power  is  vested  in  the  courts.  It  cannot,  under  the  frame- 
work of  the  state  government,  reside  elsewhere.  Braaison 
V.  Studabaker  (1892),  133  Ind.  147;  State,  ex  rel,  v. 
Nohle  (1889),  118  Ind.  350,  4  L.  R.  A.  101,  10  Am.  St 
143.  An  inquest  is  a  mere  finding,  and  does  hot  establish 
rights,  and  therefore  the  authority  lacks  the  first  element 
of  judicial  power.  The  coroner  stands  as  an  ordinary 
ministerial  officer  in  respect  to  his  claims  for  allowances. 

While  the  fact  that  he  has  held  an  inquest  may,  in 
3.     view  of  the  presumption  of  the  regularity  of  official 

action,  create  a  presumption  that  he  was  warranted 
in  so  doing,  yet,  when  his  claim  against  the  county  is  heard, 
the  question  is  whether  a  case  is  made  out  for  the  allowance 
of  his  demand.  Reg,  v.  Justices  of  Oloucestershire  (1857), 
7  Ellis  &  Black.  (90  Eng.  Com.  L.)  *805;  County  of  Lan- 
caster V.  Mishler  (1882),  100  Pa.  St.  624,  45  Am.  Rep. 
402;  9  Cyc.  Law  and  Proc.,  995,  and  cases  cited.  The 
board  of  commissioners  is  required  to  pass  on  the  claim, 
and  the  allowance  of  it  by  the  board  depends,  under  §7846 
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Bums  1901,  §5759  R.  S.  1881,  upon  whether  it  be  found 
to  be  "just  and  owing."  Pfaff  v.  State,  ex  rel.  (1884),  94 
Ind.  629. 

Of  course,  we  recognize  the  proposition  that  it  is  not 

conclusive  that  an  inquest  should  not  be  held  because  there 

is  nothing  in  the  superficial  facts  affirmatively  show- 

4.  ing  that  the  person  whose  dead  body  is  found  came 
to  his  death  by  violence  or  casualty,  since,  at  the 
same  time,  there  may  be  nothing  to  speak  negatively  upon 
the  subject.  In  other  words,  the  cause  of  death  may  be 
shrouded  in  such  mystery  as  to  warrant  the  tentative  as- 
sumption that  death  was  occasioned  by  violence  or  casualty, 
and  thus  justify  the  holding  of  an  inquest  to  subserve  the 
public  ends  for  which  the  statute  was  undoubtedly  enacted. 

The  supposition  of  death  by  violence  or  casualty,  to 
which  the  statute  refers,  is  undoubtedly  the  coroner's,  and 
we  think  that  he  should  hold  an  inquest  where  there  is  rea- 
sonable ground  to  suspect  that  death  was  so  caused;  but 
he  must  form  his  judgment  upon  the  facts,  and  if  the  cir- 
cumstances immediately  accessible  are  such  as  would  have 
disclosed  that  there  was  no  reasonable  basis  for  the  sus- 
picion, he  cannot  recover  fees,  where  it  turns  out  that  death 
resulted  from  a  natural  cause.  It  was  said  by  Lord  Den- 
man,  in  a  case  which  arose  under  the  English  statute :  "The 
mere  fact  of  a  body's  lying  dead  does  not  give  the  coroner 
jurisdiction,  nor  even  the  circumstances  that  the  death  was 
sudden;  there  ought  to  be  a  reasonable  suspicion  that  the 
party  came  to  his  death  by  violent  or  unnatural  means.  1 
East,  Pleas  of  the  Crown,  382,  citing  3  MS.  cases.  And 
see,  also,  Bex  v.  Justices  of  Kent  [1809],  1  East  229,  and 
Bex  V.  Justices  of  Norfolk  [1792],  Nolan  141,  which  is 
one  of  the  cases  cited  in  1  East,  Pleas  of  the  Crown,  38S. 
The  coroner  must  therefore,  before  he  summons  a  jury, 
make  some  inquiry ;  and,  if  on  that  inquiry  he  finds  that 
the  circumstances  which  occasioned  the  death  happened  out 
of  his  jurisdiction,  and  that  there  is  no  reasonable  sus- 
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picion  of  murder  or  manslaughter,  he  ought  to  abstain  from 
summoning  a  jury,"  Reg.  v.  Great  Western  R.  Co. 
(1842),  3  Ad.  &  Ell.  (43  Eng.  C.  L.)  *333.  .Vnd  see 
Connty  of  Lancaster  v.  Mishler,  supra;  B urns' s  Case 
(1888),  6  Pa.  Co.  Ct  549;  McFadgen  v.  Chester  County 
(1891),  10  Pa.  Co.  Ct.  124;  Clark  County  v.  Calloway 
(1889),  52  Ark.  361,  12  S.  W.  756.  We  deem  it  clear 
that  appellee^s  special  answer  was  sufficient  as  against 
appellant,  as  in  the  circumstances  therein  alleged  his  action 
in  holding  the  inquest  was  not  only  unwarranted,  but  must 
have  been  in  absolute  bad  faith. 

It  is  the  duty  of  the  coroner,  under  §7955  Burns  1901, 

§5879  R.  S.  1881,  to  certify  the  fact  of  the  service  of  the 

physician   or   surgeon  who   performs   the   autopsy, 

5.  "  and  possibly  it  is  contemplated  that  the  fees  of  the 

witnesses,  clerk,  etc.,  shall  also  be  certified ;  but  we 
know  of  no  authority  which  would  authorize  the  coroner 
on  appeal  to  wage  their  contention  for  them.  See  Jameson 
V.  Board,  etc,  (1878),  64  Ind.  524.  In  any  event,  appel- 
lant has  no  standing  to  complain  of  the  disallowance  of 
any  claim  connected  with  the  inquest  if  held  in  the  circum- 
stances set  forth  in  said  answer. 

Proceeding  to  the  motion  for  a  new  trial,  we  find  it  con- 
tended by  counsel  for  appellee  that  the  question  of  the 

proper  construction  of  the  statute  cannot  be  raised 

6.  by  the  evidence,  citing  Terre  Haute,  etc.,  R.  Co.  v. 
Erdel  (1902),  158  Ind.  344.  It  need  not  be  de- 
cided whether  it  is  necessary,  in  order  to  warrant  us  in 
assuming  jurisdiction  under  section  eight  of  the  act  of 
1901  (Acts  1901,  p.  565,  §1337h  Burns  1901),  that  the 
jurisdictional  question  should  appear  by  a  pleading,  an 
instruction,  a  conclusion  of  law,  a  reserved  question  of  law, 
or  a  ruling  admitting  or  excluding  testimony.  It  might  be 
that  in  some  cases  the  evidence,  taken  as  a  whole,  would 
present  the  question.  We  are,  however,  unable  to  say  from 
the  evidence  in  this  case  that  the  proper  construction  of  the 
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coroner's  statute  is  in  question  and  duly  presented,  as  re- 
quired by  §1337h,  supra.  It  is  obvious  that  under 
said  section  we  have  no  general  authority  to  review  the  case 
on  its  merits ;  on  the  contrary,  the  right  of  appeal  is  granted 
where  there  is  in  question,  and  duly  presented,  some  one  of 
the  matters  enumerated  in  the  statute,  and  the  appeal  is 
"for  the  purpose  of  presenting  such  question  only."  As  to 
the  general  class  of  cases  where  the  amount  in  controversy 
is  less  than  $50,  the  lawmaking  power  has  deter- 

7.  mined  that  there  shall  be  no  right  of  appeal,  and  we 
cannot  say  that  there  is  in  question  the  proper  con- 
struction of  a  statute,  where  the  case  arises  upon  the  evi- 
dence, unless  the  evidence  evinces  the  fact  that  the  court 
placed  a  construction  upon  a  statute.  As  su^ested,  we 
have  not  been  granted  general  supervisory  power  over  the 
result  had  in  the  lower  court  in  this  class  of  cases.  We  are 
not  even  authorized  to  consider  the  evidence,  except  as  it 
involves  the  construction  of  a  statute,  and  if  the  court 
below,  entertaining  a  correct  view  of  the  statute,  has 
reached  a  wrong  result,  owing  to  a  misapprehension  of  the 
probative  force  of  the  testimony,  the  party  appealing  must 
abide  the  result.  Terre  Haute,  etc.,  B,  Co.  v.  Erdel,  supra. 
It  was  certainly  not  the  intention  of  the  legislature  to  grant 
an  appeal  where  the  proper  construction  of  a  statute  was 
not  necessarily  drawn  in  question  before  the  trial  court, 
nor  can  a  litigant  who  has  been  disappointed  in  the  result 
below  take  himself  out  of  the  general  class,  and  by  appeal 
procure  a  reversal  upon  the  merits,  by  a  contention  which 
the  record  does  not  show  to  exist. 

Wi  have  both  read  and  carefully  abstracted  the  testi- 
mony 1  m  this  case,  as  it  is  set  forth  in  the  bill  of  exceptions, 
and  so  ..  '^r  as  we  can  perceive  the  finding  of  the  court  may 
have  proc.»eded  upon  the  theory  (without  any  misapprehen- 
sion as  to  the  meaning  of  the  statute,  as  we  have  construed 
it)  that  the  facts  were  such  that  appellant,  who  was  ap- 
prised of  the  general  external  circumstances,   so  far  as 
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known,  had  not  reasonable  ground  to  suspect  that  death 
was  caused  by  violence  or  casualty.  Appellant's  counsel 
marshal  a  number  of  facts  which  they  claim  warranted  the 
holding  of  the  inquest.  There  were,  however,  a  number  of 
facts  calculated  to  allay  suspicion  that  death  resulted  from 
violence  or  casualty.  Granting  that  the  court  was  in  error 
in  its  conclusion,  it  cannot  be  said  that  the  error  was  a 
product  of  the  misconstruction  of  a  statute;  the  court, 
having  had  a  perfect  understanding  of  the  effect  of  the 
statute,  may  nevertheless  have  been  of  opinion  that,  on  the 
whole,  appellant  was  not  reasonably  justified  in  holding 
the  inquest.  Since  we  cannot  consider  the  merits  of  the 
case  upon  the  evidence,  and  are  limited  to  a  construction  of 
the  statute  when  presented  (with  power  to  reverse  if  the 
statute  was  wrongly  construed,  and  that  has  produced  a 
wrong  result),  we  can  only  hold  that  in  the  circumstances 
of  this  case  it  does  not  appear  from  the  evidence  that  the 
question  of  the  construction  of  the  statute  was  involved. 

A  reversal  is  sought  because  of  two  rulings  sustaining 
objections  to  questions  propounded  to  appellant  on  his  re- 
direct examination.     The  rulings  do  not  present  a 

8.  question  as  to  the  construction  of  the  statute,  as  they 
may  have  been  based  on  the  ground  that  the  ques- 
tions were  leading,  or  for  the  reason  that  leave  had  not  been 
obtained  for  the  propounding  of  an  original  question. 

Judgment  affirmed. 


-^    m|  Griffis  et  al.  v.  First  National  Bank  of 

^^^  oonnersville  et  al. 

[No.  21,052.    Filed  May  28,  1907.] 

1.  Descent  and  Distribution.— iSiatw^cs. — Statutes  *  i  force  at 
the  time  of  the  ancestor's  death  govern  the  rights  of  descent, 
p.  549. 

2.  Same. — Childless  Second  Wife,— Statutes. — Un  'er  112487  R.  S. 
1881,  the  childless,  second  wife,  as  against  the  descendants  of 
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her  deceased  husband,  took  a  vested  estate  in  fee,  such  descend- 
ants having  no  legal  interest  in  such  land  until  her  death,  when 
they  took  as  her  forced  heirs,    p.  549. 

3.  Descent  and  Distribution. — Childless  Second  Wife.— Hue- 
band^s  Children  by  Former  Marriage. — Rights. — The  husband's 
children  by  a  former  marriage,  as  against  the  childless  second 
wife,  cannot  enjoin  her  from  the  commission  of  waste,  and  are 
not  bound  by  a  judgment  ordering  their  interest  sold,  nor  by 
their  deed  made  during  such  widow's  life.    p.  549. 

4.  Same.  —  Childless  Second  Wife.  —  Husband^ s  Descendants, — 
Failure  of. — Power  of  Alienation. — Upon  the  failure  of  the  de- 
scendants of  the  husband,  the  childless,  second  wife,  under  §2487 
R.  S.  1881,  had  the  complete  power  of  alienation  over  her  por- 
tion of  her  husband's  real  estate,  and  such  part  descended  to 
her  heirs,  as  in  ordinary  cases,     p.  550. 

5.  Same. — Childless  Second  Wife. — Deeds. — Husband's  Heirs. — A 
quitclaim  deed  by  a  childless,  second  wife  to  the  children  of  her 
deceased  husband,  by  a  former  marriage,  is  valid  as  to  all 
persons  except  such  grantees  and  their  descendants,    p.  550. 

6.  Mortgages. — Mortgagor  Disputing  Title. — Estoppel. — At  the 
common  law,  and  under  §3349  Bums  1901,  §2930  R.  S.  1881,  a 
mortgagor  executing  a  warranty  mortgage,  is  estopped  from 
disputing  his  mortgagee's  title,    p.  551. 

7.  Same. — Indemnifying. — Consideration. — Subrogation. — An  in- 
demnifying mortgage  executed  at  a  later  date  than  the  mort- 
gagee's suretyship  contract,  and  without  a  new  consideration, 
is  valid;  and  if  it  contains  a  promise  to  pay  the  original  debt, 
it  creates  a  trust  and  an  equitable  lien  in  favor  of  the  principal 
creditor,    p.  552. 

8.  Judgment.  —  Jurisdiction.  —  Collateral  Attack. — ^Where  attor- 
neys appeared  for  heirs  in  a  suit  to  sell  lands  for  the  payment 
of  the  ancestor's  debts,  and  such  heirs  later  moved  to  set  aside 
the  decree  entered,  on  the  ground  that  they  were  not  parties 
thereto  and  that  such  attorneys  were  unauthorized  to  appear 
for  them,  and  the  court,  after  hearing  the  evidence  thereon, 
overruled  such  motion,  they  cannot  afterwards  in  a  separate 
suit  question  the  validity  of  such  decree  of  sale.    p.  553. 

From  Rush  Circuit  Court ; '  Will  M.  Sparks,  Judge. 

Suit  by  the  First  National  Bank  of  Connersville  and 
another  against  John  G.  Griffis  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Transferred  from  Ap- 
pellate Court  under  §1337]  Burns  1901,  subdv.  2,  Acts 
1901,  p.  565,  §10.    Affirmed. 
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ForJcner  &  Forkner,  for  appellants. 

Florea  &  Broaddus,  for  appellees. 

Hadley,  0.  J.— In  May,  1890,  Theodore  L.  Griffis 
died  intestate  as  to  his  real  property,  leaving  surviving  him 
Kathleen,  his  childless  second  wife,  and  two  sons,  John  and 
Robert,  by  a  former  marriage.  In  August,  1890,  the 
widow  executed  to  her  stepsons  her  quitclaim  deed  to  all 
her  interest  in  the  land  inherited  from  her  deceased  hus- 
band. The  decedent  had  been  engaged  in  the  mercantile 
business  for  many  years,  and  after  his  death  the  stepsons, 
without  administration  upon  the  estate,  continued  the  busi- 
ness until  April  25,  1898,  when  they  failed,  and  went 
through  bankruptcy.  Prior  to  the  failure,  to  wit,  in  I>e- 
cember,  1896,  the  stepsons  executed  a  warranty  mortgage, 
on  the  real  estate  conveyed  to  them  by  their  stepmother,  to 
Mary  J.  Catlin  as  security  for  a  note,  and  to  save  her 
harmless  as  the  surety  of  the  mortgagors  on  notes  for  sev- 
eral thousand  dollars,  payable  to  the  appellees-  On  the 
day  of  the  failure  of  the  stepsons,  to  wit,  April  25,  1898, 
one  Mount  was  appointed  administrator  of  the  estate  of 
said  Theodore  L.  Griffis,  and,  on  his  application  to  sell  the 
real  estate  to  pay  the  debts  of  the  decedent,  it  was  found 
that  the  widow's  portion,  being  one-fourth  as  against 
creditor's,  then  owned  by  the  stepsons,  and  by  them  mort- 
gaged as  aforesaid,  could  not  be  set  off  without  damage  to 
the  whole,  whereupon  the  whole  estate  was  ordered  sold  and 
discharged  of  all  liens,  said  liens  to  follow  and  attach  to 
the  proceeds  in  the  hands  of  the  administrator.  Appellees 
were  not  parties  to  the  land  sale  proceedings,  and  they  bring 
this  action  to  recover  one-fourth  of  the  proceeds  in  the 
hands  of  the  administrator,  basing  their  right  of  action  on 
the  doctrine  of  substitution,  and  subrogation  imder  the 
Catlin  mortgage.  There  was  a  special  finding  of  facts  and 
conclusions  of  law  in  favor  of  the  appellees.  The  questions 
involved,  though  variously  presented,  arise  appropriately 
upon  exceptions  to  the  conclusions  of  law. 
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The  real  question  for  decision  is:  Can  the  stepsons, 
having  received  from  their  stepmother,  who  was  the  child- 
less second  wife  of  their  deceased  father,  a  general  quit- 
claim conveyance  of  lands  inherited  from  her  said  husband, 
and  who  executed  thereon  a  warranty  mortgage  for  full 
value,  assert  any  right  or  interest  in  the  land  or  fund  aris- 
ing therefrom  adversely  to  the  mortgagees? 

It  is  a  familiar  principle  that  the  rights  of  heirs  are  de- 
termined by  the  statutes  of  descent  in  force  at  the  time  of 
the  ancestor's  death.     The  statute  in  force  at  the 

1.  time  of  Theodore  GrifBs's  death  (1890)  was  as  fol- 
lows: "If  a  man  marry  a  second  or  other  subse- 
quent wife,  and  has  by  her  no  children,  but  has  children 
alive  by  a  previous  wife,  the  land  which,  at  his  death, 
descends  to  such  wife,^  shall,  at  her  death,  descend  to  his 
children."     §2487  K  S.  1881.     This  statute  casts  upon 

the  childless  wife  a  vested  estate  in  fee,  as  against 

2.  a  descendant  of  her  deceased  husband  who  should 
be  living  at  the  time  of  her  death.    It  was  an  estate 

in  which  the  children  of  a  former  wife  took  no  vested  in- 
terest, and  no  right  beyond  a  mere  expectancy,  determin- 
able upon  the  death  of  the  childless  widow.  During  the 
life  of  the  latter  her  expectant  heir  is  so  barren  of  interest 
in  his  stepmother's  inheritance  that  he  cannot  main- 

3.  tain  a  suit  to  enjoin  her  from  the  commission  of 
waste.      Gwaliney  v.    GivaUney    (1889),   119   Ind. 

144.  She  may  also  sell  timber,  gravel,  or  stone,  or  remove 
buildings  from  the  premises,  without  interference  from  her- 
stepchildren,  because  they  have  no  present  interest  in  the 
estate,  and  will  never  have  unless  they  survive  the  widow. 
Johnson  v.  Johnson  (1899),  153  Ind.  60.  In  such  cases 
stepchildren  are  not  bound  by  a  judgment  ordering  their 
supposed  interest  sold  {Erivin  v.  Gamer  [1886],  108  Ind. 
488),  nor  by  a  conveyance  made  by  them  or  their  guardian 
during  the  life  of  the  widow  (Bryan  v.  Viand  [1885],  101 
Ind.  477), 
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"  '  < 

The  rule  suspending  the  power  of  alienation  in  the  child- 
less second  wife  applies  only  to  the  descendants  of  the  hus- 
band by  a  former  marriage,  and  is  operative  only 

4.  during  the  lives  of  such   descendants.     Upon  the 
failure  of  such  descendants,  the  power  of  alienation 

becomes,  in  the  childless  second  wife,  absolute,  and  the 
estate  will  descend  to  her  heirs,  as  in  ordinary  cases.  As 
was  said  in  Johnson  v.  Johnson,  supra:  This  has  been 
the  settled  law  "under  our  statute  of  descents  from  May 
6,  1853,  when  the  same  was  in  force,  until  the  taking  effect 
of  the  act  of  1899  (Acts  1899,  p.  131)."  The  latter  act 
prescribes  a  different  rule  of  descent  in  such  cases,  giving 
to  the  childless  second  wife  a  life  estate  only,  with  remainder 
in  fee  to  the  husband's  descendants  by  a  former  marriage. 
Kathleen  Griffis,  the  childless,  second  wife,  is  still  living. 
It  follows,  therefore,  from  what  has  been  said,  that  John 
and  Robert  Griffis  had  no  immediate  interest  in  the  land 
when  they  executed  the  mortgage  to  Mary  J.  Catlin 

5.  in  1896,  except  such  as  was  conveyed  to  them  by 
their    stepmother   by   quitclaim   deed    in    August, 

1890.  The  widow,  however,  could  and  did  convey  to  them 
a  good  title  as  against  her  own  heirs,  and  her  deed  to  her 
stepsons  was  valid  and  absolute  against  everybody  but  her 
grantees  and  their  descendants.  So  when  these  stepsons 
executed  the  Catlin  mortgage  they  held  a  title  that  was  de- 
feasible only  by  themselves.  They  now  contend  that  their 
mortgage  to  Catlin  was  for  the  most  part  invalid,  and  that 
the  value  of  the  life  use  of  the  widow's  share  of  the  fund 
in  the  hands  of  the  administrator  should  be  estimated  by 
the  court,  and  directed  paid  over  to  the  beneficiaries  of  the 
mortgage,  and  the  balance  invested  for  whomsoever  should 
be  found  entitled  thereto  upon  the  death  of  the  widow ;  or 
the  whole  of  the  widow's  share  invested  for  the  use  of  ap- 
pellees during  the  life  of  the  widow,  and  upon  her  death 
the  principal  be  turned  over  to  the  ultimate  heirs. 
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The  contention  leads  to  the  inquiry :    Are  the  appellants 

now  in  a  situation  to  assert  any  interest  or  claim  adverse  to 

their -own  conveyance?    Whether  section  two  of  the 

6.  act  of  1889  (Acts  1889,  p.  430,  §2645  Bums  1894) 
relates  to  warranty  mortgages,  or  whether  to  prior 
or  subsequent  conveyances,  as  questioned  by  appellants,  are 
questions  not  material  to  the  disposition  of  this  case 
{Burget  v.  Merritt  [1900],  155  Ind.  143),  for  it  is  very 
clear  that  under  the  broader  and  less  doubtful  rule  of  the 
common  law  appellants  have  no  interest  in  the  fund  in  con- 
troversy that  they  can  assert  against  the  beneficiaries  under 
the  mortgage. 

Section  3349  Bums  1901,  §2930  E.  S.  1881,  provides 
that  any  mortgage  of  lands  worded  as  follows :  "A  B  mort- 
gages and  warrants  to  C  D,"  etc.,  said  mortgage  being 
dated,  signed,  and  acknowledged  by  the  mortgagor,  shall  be 
deemed  and  held  to  be  a  good  and  suflScient  mortgage  to  the 
mortgagee,  with  warranty  from  the  mortgagor  and  his  legal 
representatives  of  perfect  title  in  the  mortgagor.  In  the  case 
at  bar  the  mortgage  executed  by  the  appellants  to  Mary  J. 
Catlin  contained  the  statutory  language  which  imports  a 
warranty  of  perfect  title  in  the  mortgagor.  It  is  an  ancient 
rule  of  the  common  law  that  a  mortgagor  cannot  dispute 
his  mortgagee's  title.  The  rule  is  well  expressed  by  Collier, 
0.  J.,  in  Stewart  v.  Anderson  (1846),  10  Ala.  504,  507, 
thus :  "In  accordance  with  this  rule  it  has  been  held,  that 
a  mortgagor  shall  not  be  heard  to  allege  that  he  had  no 
estate  in  the  premises.  By  the  mortgage,  he  professed  to 
convey,  and  thus  declared  that  he  had  an  interest  co- 
extensive with  that  he  undertook  to  transfer,  and  he  will 
not  be  heard  to  say,  in  contradiction  of  his  own  deed,  or  in 
opposition  to  a  claim  founded  thereon,  that  he  was  guilty 
of  a  falsehood,  and  had  no  estate  or  interest  therein."  To 
the  same  effect  see:  Pancoast  v.  Travelers  Ins.  Co.  (1881), 
79  Ind.  172,  and  cases  cited  at  page  176 ;  Thalls  v.  Smith 
(1894),  139  Ind.  496,  498;  1  Jones,  Mortgages  (6th  ed.), 
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§682;  2  Coote,  Mortgages  (4th  ed.),  715;  Wiltsie,  Mort- 
gages, §388;  Bigelow,  Estoppel  (4th  ed.),  487;  16  Cyc. 
Law  and  Proc.,  686. 

Appellants  professed  to  mortgage  to  Mary  J.  Catlin  a 
good  and  complete  title,  solemnly  covenanting  that  they 
did,  and  their  mouths  will  now  be  closed  against  saying 
that  it  was  imperfect  to  the  prejudice  of  their  mortgagee, 
and  those  having  a  just  claim  founded  on  the  mortgage. 
If  appellants  should  not  survive  their  stepmother,  how  the 
rule  here  applied  would  affect  their  descendants,  if  any, 
presents  a  question  that  does  not  arise  in  this  case,  since 
there  is  nothing  in  the  record  showing  whether  the  appel- 
lants have,  or  are  likely  to  have,  such  descendants. 

We  disagree  with  appellants  in  their  claim  that  a  mort- 
gage given  by  a  principal  debtor  to  his  surety  for  the  lat- 

ter's  indemnity  upon  which  the  surety  is  already 
7.     liable,  and  no  new  consideration  is  paid,  is  not  a 

security  for  the  debt,  and  the  creditor  can  have  no 
interest  therein,  without  the  mortgagor's  express  promise 
to  pay  the  debt  which  is  without  a  new  consideration.  The 
general  rule  with  respect  to  indemnity  mortgages  is  that, 
where  the  instrument  contains  a  promise  to  pay  the  obliga- 
tions for  which  the  mortgagee  is  liable  as  surety,  the  mort- 
gage creates  a  trust,  and  an  equitable  lien  for  the  fuU 
benefit  of  the  principal  creditor;  "and  it  makes  no  differ- 
ence,'^ says  Brandt  (1  Brandt,  Suretyship  and  Guaranty 
[3d  ed.],  §357)  "that  such  principal  creditor  did  not  act 
upon  the  credit  of  such  security  in  the  first  instance,  or 
even  know  of  its  existence."  Plaut  v.  Storey  (1892),  131 
Ind.  46;  Durham  v.  Craig  (1881),  79  Ind.  117,  and  cases 
cited  on  page  121.  The  mortgage  before  us  contains  the 
stipulation  that  "the  mortgagors  hereby  agree  to  pay  all 
sums  of  money  above  secured  without  relief."  This  brings 
the  mortgage  fully  within  the  general  rule  and  sustains  the 
action  of  appellees.    4  Pomeroy,  Eq.  Jurisp.,  §1419. 
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The  invalidity  of  the  proceeding  in  which  said  real  estate 

was  ordered  sold  and  in  pursuance  of  which  it  was  sold  is 

asserted   upon    the   ground    that   the   court   acting 

8.  therein  bad  no  jurisdiction  of  the  persons  of  said 
Robert  and  John  Griffis.  It  appears  from  the 
record  of  said  cause  that  said  parties  were  present  by  at- 
torney and  filed  answers  therein.  They  thereafter  moved 
for  a  vacation  of  the  judgment  and  for  permission  to  defend, 
for  the  alleged  reason  that  they  had  not  authorized  such 
attorneys  to  appear  for  them.  Said  motion  was  submitted 
for  hearing  upon  evidence  introduced,  and  was  denied. 
Such  adjudication  is  conclusive  upon  the  question  in  this 
proceeding.  Harrah  v.  State,  ex  rel.  (1906),  38  Ind.  App. 
495. 

The  conclusions  of  the  court  upon  the  facts  were  correct, 
and  the  judgment  is  therefore  affirmed. 


State,  ex  rel.  Shenk,  v.  Lung  et  al.  ^j^_j^ 

[No.  21,000.     Filed  March  13,  1907.     Rehearing  denied  June  4, 

1907.] 

1.  Judgment. — FiriaX. — What  Is. — A  judgment  disposing  of  the 
whole  controversy  as  to  all  of  the  parties,  is  final,  regardless  of 
the  particular  form  of  words  used.     p.  555. 

2.  Same. — Final. — Sustaining  Demurrer. — Refusal  to  Plead. — A 
judgment  showing  merely  that  the  court  sustained  a  demurrer 
to  the  complaint  and  that  plaintiff  refused  to  plead  further, 
does  not  show  a  final  judgment,    p.  555. 

3.  Same. — Final. — Refusal  to  Plead. — Costs. — A  judgment  show- 
ing that  the  demurrer  to  plaintiff's  complaint  was  sustained 
and  that  plaintiff  refused  to  plead  further,  and  concluding: 
"It  is  therefore  considered  and  adjudged  by  the  court  that  the 
defendants  do  have  and  recover  of  and  from  the  plaintiff  the 

costs  of  this  action  herein  made,  taxed  at dollars,"  is  final. 

p.  555. 

4.  Same. — Final. — Defects. — Curing  of. — Statutes. — The  failure 
to  insert  in  a  judgment,  evidently  intended  to  end  the  case,  that 
plaintiff  take  nothing  by  reason  of  the  complaint,  or  that  de- 
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fendants  go  hence  without  day,  is  cured  by  §670  Bums  1901, 
§658  R.  S.  1881,  providing  that  defects,  variances  and  imper- 
fections which  might  be  amended  in  the  trial  court,  shall  be  so 
considered,  p.  556. 
5.  Appeal. — Several  Demurrer, — Exceptions. — Assignment  that 
Court  Erred  in  Sustaining  Demurrer. — ^Where  three  defendants 
joined  in  a  several  demurrer  to  the  amended  complaint,  which 
demurrer  was  sustained  and  the  record  showed  that  "the  de- 
murrer of  each  defendant  heretofore  filed  to  the  amended  com- 
plaint herein  is  now  by  the  court  sustained  as  to  each  defend- 
ant separately  and  severally,  to  which  ruling  of  the  court  the 
plaintiff  excepts,"  and  the  plaintiff  assigned  as  error  that  the 
"court  erred  in  sustaining  the  demurrer  to  the  appellant's 
amended  complaint,'^  no  question  is  presented,    p.  557. 

From  Dekalb  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Re- 
becca Shenk,"  against  Noah  A.  Lung  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.  Transferred 
from  Appellate  Court  under  §1337j  Bums  1901,  subd.  2, 
Acts  1901,  p.  565,  §10.  Motion  to  dismiss  overruled,  and 
judgment  affirmed. 

P.  V.  Hoffman,  for  appellant. 

John  W.  Baxter  and  J.  E.  &  J.  H.  Bose,  for  appellees. 

Montgomery,  C.  J. — The  relatrix  brought  this  action 
against  appellee  Noah  A.  Lung  and  his  sureties  upon  a 
guardian's  bond.  Appellees  demurred  severally  to  the 
amended  complaint  on  the  ground  that  the  facts  stated 
therein  were  not  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  of  each  of  the  appellees  was  sustained,  to 
which  the  relatrix  excepted,  and,  failing  to  plead  further, 
the  court  rendered  judgment  against  her  for  costs. 

A  term-time  appeal  was  taken  and  perfected,  and  the 
assignment  of  errors  is  "that  the  Dekalb  Circuit  Court 
erred  in  sustaining  the  demurrer  to  the  appellant's  amended 
complaint" 

Appellees  have  filed  a  motion  to  dismiss  the  appeal  for 
the  reason  that  the  record  does  not  show  the  rendition  of  a 
final  judgment.     This  motion  challenges  our  jurisdiction 
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and  demands  primary  consideration.  The  entry  appearing 
in  the  record,  from  which  the  appeal  was  prosecuted,  reads 
as  follows:  "Come  the  parties  by  counsel.  The  demurrer 
of  each  defendant  heretofore  filed  to  the  amended  com- 
plaint herein  is  now  by  the  court  sustained  as  to  each  de- 
fendant, separately  and  severally,  to  which  ruling  of  the 
court  the  plaintiff  excepts,  and  the  plaintiff  failing  to  plead 
further  herein,  h  is  therefore  considered  and  adjudged  by 
the  court  that  the  defendants  do  have  and  recover  of  and 
from  the  plaintiff  the  costs  of  this  action  herein  made, 
taxed  at  $— ." 

No  particular  form  of  words  is  usually  considered  neces- 
sary to  show  the  rendition  of  a  judgment ;  and  a  judgment 
is  final  if  it  at  once  disposes  of  the  entire  contro- 

1.  versy,  settling  the  rights  of  the  parties,  and  leaving 
nothing  for  further  consideration.      Elliott,   App. 

Proc.,  §90;  Starkey  v.  Starhey  (1906),  166  Ind.  140; 
Keller  v.  Jordan  (1897),  147  Ind.  113,  115;  Champ  v. 
Kendrich  (1892),  130  Ind.  545,  546. 

Appellees^  counsel  have  cited  a  number  of  cases  to  the 
effect  that  an  entry  showing  merely  that  the  court  sus- 
tained a  demurrer  to  the  complaint,  and  the  plaintiff 

2.  refused  to  plead  further,  fails  to  show  a  final  judg- 
ment.    This  is  the  law  beyond  controversy,  but  the 

record  before  us  goes  further.     A  decision  sustaining  a 
general  demurrer  to  a  complaint,  holding  the  facts  pleaded 
insufficient  to  constitute  a  cause  of  action  and  that,  conced- 
ing their  truth,  the  plaintiff  cannot  recover,  may 

3.  be  likened  to  a  general  finding,  or  the  statement  of 
conclusions  of  law  in  favor  of  a  defendant,  from 

which  no  appeal  can  be  taken.  Such  findings  and  conclu- 
sions of  law  must  be  followed  by  a  judgment  before  an 
appeal  is  allowed.  If  in  this  case  the  entry  had  closed  with 
the  ruling  upon  demurrer,  the  authorities  are  numerous 
and  uniform,  holding  that  an  attempted  appeal  would  have 
been  premature.    The  court  had  no  power,  upon  sustaining 
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appellees*  demurrers,  to  require  plaintiff  to  amend  her  com- 
plaint; but,  if  asked,  leave  to  amend  would  doubtless  have 
been  granted.  Amendment  was  optional  with  plaintiff, 
subject  to  the  consent  of  the  court.  The  record  indicates 
an  election  by  plaintiff  to  stand  upon  the  sufficiency  of  the 
complaint  by  her  exception  to  the  ruling  upon  demurrer 
and  failure  to  plead  further.  The  only  action  left  to  the 
court  in  the  exercise  of  its  jurisdiction  over  the  cause  was 
to  render  judgment  in  favor  of  the  defendants.  This  judg- 
ment was  accordingly  pronounced  and  entered — not  merely 
that  defendants  recover  the  costs  occasioned  by  the  de- 
murrer, but  that  they  recover  all  costs  made  in  the  action. 
This^completely  disposed  of  the  cause  as  to  all  the  parties 
and  all  the  issues,  and  the  action  was  no  longer  pending  in 
court  for  any  purpose.  It  is  provided  by  statute  that  "in 
all  civil  actions,  the  party  recovering  judgment  shall  re- 
cover costs,  except  in  those  cases  in  which  a  different  pro- 
vision is  made  by  law."  §599  Bums  1901,  §590  R.  S. 
1881. 

The    judgment    shown   by   this   record   was   manifestly 

erroneous,   if  rendered  upon  any  other  assumption  than 

that  of  a  final  disposition  of  the  cause.    A  statement 

4.  in  the  entry  to  the  effect  that  plaintiff  take  nothing 
by  reason  of  her  complaint,  or  that  defendants  go 
without  day,  would  have  been  better  in  form,  but  could  not 
have  disposed  of  the  cause  more  effectually,  than  did  the 
judgment  for  all  the  costs,  rendered  in  pursuance  of  the 
holding  that  the  complaint  was  insufficient  and  plaintiff's 
election  to  contest  that  decision. 

It  is  provided  by  §670  Bums  1901,  §658  R.  S.  1881, 
that  upon  appeals  the  court  shall  disregard  "any  defect  in 
form,  variance,  or  imperfections  contained  in  the  record, 
pleadings,  process,  entries,  returns,  or  other  proceedings 
therein,  which  by  law  might  be  amended  by  the  court  below, 
hut  such  defects  shall  be  deemed  to  be  amended  in  the 
Supreme  Court." 
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The  supreme  court  of  Minnesota,  applying  a  statute 
similar  in  substance  to  the  proposition  under  consideration, 
said:  ''The  omission  to  insert  in  the  judgment,  that  the 
defendant  go  without  day,  or  words  to  that  effect,  does  not 
affect  the  substantial  rights  of  the  plaintiff,  and  must  there- 
fore be  disregarded.  The  judgment,  we  think,  is  a  sub- 
stantial compliance  with  the  law,  and  an  appeal  therefrom 
would  authorize  the  appellate  court  to  review  and  adjudi- 
cate the  merits  of  the  case,  as  fully  as  if  a  formal  judgment 
had  been  entered  in  the  action."  Aetna  Ins,  Co.  v.  Swift 
(1867),  12  Minn.  437,  444.  It  is  our  conclusion  that  the 
judgment  shown  by  the  record  in  this  case  is  final.  Matter 
V.  Campbell  (1880),  71  Ind.  512;  Aetna  Ins.  Co.  v.  Swift, 
supra;  Peters  v.  Lewis  (1902),  28  Wash.  366,  368,  68  Pac. 
869;  Lou0i  v.  John  Davis  &  Co.  (1902),  30  Wash.  204, 
70  Pac.  491,  59  L.  R  A.  802,  94  Am.  St  848;  Van  Home 
V.  Watrovs  (1895),  10  Wash.  525,  39  Pac.  136;  Seass 
V.  Manion  (1900),  92  HI.  App.  471;  James  v. 
Mosely  (1872),  47  Ala.  299;  Richards  v.  Brice 
(1888),  13  N.  T.  St  Reptr.  728;  Farris  v.  Henderson 
(1893),  1  OkL  384,  33  Pac.  380;  EDiott,  App.  Proc.,  §94; 
2  Ency.  PL  and  Pr.,  114-116;  2  Cyc  Law  and  Proa, 
605,  606. 

The  courts  of  Texas,  Missouri  and  Illinois  have  declared 
a  contrary  doctrine,  but  upon  principle  and  authority  we 
believe  the  better  rule  to  be  in  accord  with  our  holding,  and 
especially  so  in  view  of  the  liberal  rules  of  practice  which 
the  statute  quoted  seeks  to  establish.  The  i&otion  to  dismiss 
the  appeal  is  overruled. 

It  is  shown  by  the  record  that  the  defendants,  three  in 

number,  severally  demurred  to  the  amended  complaint,  and 

it  further  appears,  from  the  final  entry  heretofore 

5.     set  out,  that  the  demurrer  of  each  defendant  to  the 

amended  complaint  was  by  the  court  sustained  as  to 

each  defendant  separately  and  severally. 
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The  assignment  of  errors  charges  that  the  court  erred  in 
sustaining  the  ''demurrer  to  appellant's  amended  com- 
plaint." Appellees'  counsel  insist  that  this  assignment  is 
too  indefinite  to  present  any  question.  The  objection  may 
be  classed  as  technical,  but  it  is  not  without  substantial 
merit.  The  rules  of  practice  available  in  trial. courts  to 
make  pleadings  more  definite  and  certain  do  not  obtain  in 
appellate  tribunals.  The  assignment  of  errors  upon  appeal 
stands  as  appellants'  complaint,  and  to  be  suflScient  must  be 
specific  and  certain  in  pointing  out  the  alleged  erroneous 
rulings,  and  he  sustained  by  the  record.  Appellee  Lung  was 
principal  and  his  coappellees  were  sureties  upon  the  guard- 
ianship bond  in  suit.  Appellees  severed  in  their  attack 
upon  the  amended  complaint.  It  is  manifest  that  three 
separate  propositions  were  presented  to  the  court  and  de- 
cided below,  to  wit,  the  sufficiency  of  the  amended  com- 
plaint as  to  each  of  the  appellees.  The  assignment  of 
errors  questions  but  one  of  these  rulings,  but  fails  to  specify 
which  of  the  three  is  so  challenged.  The  decisions  of  this 
court  sustain  the  objection  raised  by  appellees*  counsel, 
and  under  the  authorities  cited  we  are  constrained  to  hold 
that,  when  tested  by  the  record,  appellant's  assignment  of 
errors  presents  no  question  for  decision.  Singer  v.  Tor- 
moehlen  (1898),  150  Ind.  287;  May  v.  State  (1894),  140 
Ind.  88;  Baldwin  v.  Sutton  (1897),  148  Ind.  591;  Bob- 
bins V.  Masteller  (1897),  147  Ind.  122;  Popijoy  v.  Miller 
(1892),  133  Ind.  19;  Bolin  v.  Simmons  (1881),  81  Ind. 
92;  Fifth  Ave.  Sav.  Bank  v.  Cooper  (1898),  19  Ind. 
App.  13. 

The  judgment  is  affirmed. 
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Sanasack  v.  Ader  et  al. 

[No.  20,990.    Filed  February  20,  1907.    Rehearing  doiied  June  4, 

1907.] 

1.  Intoxicating  Liquors.  —  Rejnonairances,  —  AppedL  —  Subse- 
quent Remonstrances. — ^Where  a  remonstrance,  under  fi7283i 
Bums  1901,  Acts  1895,  p.  248,  S9,  was  filed  against  an  ap- 
plicant for  license  to  retail  intoxicating  liquors,  and  he  appealed 
from  the  order  of  the  board  of  commissioners  refusing  such 
license,  the  remonstrants  cannot  defend  in  the  circuit  court  on 
the  ground  that  a  remonstrance,  under  §72831  Bums  1905,  Acts 
1905,  p.  7,  against  the  traffic  within  such  territory,  was  subse- 
quently filed  with  such  board  and  sustained,    p.  561. 

2.  Appeal. — Boards  of  Commissioners. — Questions  Presented  in 
Circuit  Court. — Except  the  question  of  jurisdiction,  no  ques- 
tions can  be  considered  on  appeal  to  the  circuit  court,  that  were 
not  presented  before  the  board  of  commissioners,    p.  562. 

d.  Intoxicating  Liquors. — Remonstrants. — Substituting  on  Ajh 
peal. — Where  a  sole  remonstrant  contested,  before  the  board  of 
commissioners,  an  application  for  license  to  retail  intoxicating 
liquors,  another  remonstrant  cannot  be  substituted  on  appeal, 
p.  562. 

4«  Same.  —  Rem^onstrances  Against  Traffic  —  Effect. — A  remon- 
strance, under  §72831  Bums  1905,  Acts  1905,  p.  7,  constitutes  a 
defense  against  an  application  for  license;  and  each  applicant 
may  contest  the  validity  of  same.    p.  563. 

6.  New  Trial. — Trial  on  Wrong  Theory. — ^Where  a  case  is  tried 
upon  a  wrong  theory,  a  new  trial  will  ordinarily  be  awarded, 
p.  564. 

From  Benton  Circuit  Court;  Joseph  M.  Rabb,  Judge. 

Application  by  George  Sanasack,  against  which  Frank 
Ader  and  others  remonstrate.  From  a  judgment  for  re- 
monstrants, the  applicant  appeals.  Transferred  from  Ap- 
pellate Court  under  §1337j  Bums  1901,  subdv.  2,  Acts 
1901,  p.  5G5,  §10.     Reversed. 

John  F.  McTTugh  and  C.  E.  Thompson,  for  appellant 

E.  G.  Hall,  for  appellees. 

GiLLETT,  J. — Appellant  gave  notice  by  publication  of 
his  intention  to  apply  to  the  Board  of  Commissioners  of  the 
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County  of  Benton,  at  its  February  term,  1905,  for  a  license 
to  retail  intoxicating  liquors  in  the  town  of  Fowler.  More 
than  three  days  before  said  Jterm,  a  remonstrance  was  filed 
with  the  auditor,  purporting  to  be  signed  by  a  majority  of 
the  legal  voters  of  the  township  in  which  said  town  is  situ- 
ate, against  the  granting  of  such  license.  The  matter  com- 
ing on  for  hearing  at  said  term,  the  board  found  that  the 
remonstrance  was  signed  by  a  majority  of  such  voters,  and 
thereupon  entered  an  order  dismissing  appellant's  petition. 
From  this  judgment  he  appealed.  On  June  16,  1905,  while 
said  cause  was  pending  in  the  Benton  Circuit  Court,  five 
of  said  remonstrators  made  application  for  leave  to  file,  as 
a  supplemental  remonstrance  in  said  cause,  a  remonstrance 
against  the  granting  of  a  license  to  sell  intoxicating  liquors 
to  any  person  in  said  township,  which  remonstrance,  it  was 
alleged,  was  filed  with  the  auditor  more  than  three  days 
before  the  June  session  of  said  board,  and  upon  which  it 
was  charged  that  the  board,  at  said  session,  had  adjudicated 
that  it  was  signed  by  a  majority  of  the  legal  voters  of  said 
township.  Upon  leave  of  court  the  so-called  supplemental 
remonstrance  was  filed,  and  the  motion  of  appellant  to 
strike  it  out  and  his  subsequent  demurrer  thereto  for  want 
of  facts  were  each  overruled.  On  issues  made  as  indi- 
cated, the  cause  was  tried  by  the  court,  and,  upon  request^ 
the  court  found  the  facts  specially  and  stated  its  conclu- 
sions of  law  thereon.  The  findings  of  fact  show  that  appel- 
lant has  the  requisite  qualifications  to  obtain  a  license,  and 
the  further  findings  are  but  an  amplification  of  the  facts 
concerning  the  second  remonstrance  and  of  the  action  of 
the  board  thereon.  Two  conclusions  of  law  were  stated, 
each  being  to  the  eflFect  that  appellant  is  not  entitled  to 
the  license  applied  for.  The  errors  assigned  are  su£9cient 
to  raise  all  questions. 

Appellees'  counsel  argue  at  length  concerning  the  au- 
thority of  the  General  Assembly  to  regulate  or  to  prohibit 
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the  sale  of  intoxicating  liquors  to  be  drunk  as  a 
1.     beverage,  but  as  the  license  law  of  1875  (Acts  1875 

[s,  s.],  p.  55)  gives  the  right  to  apply  for  such  a 
license,  while  provision  is  made,  both  by  said  act  and  by 
subsequent  statutes  (§7278  Bums  1901,  §5314  R.  S.  1881), 
for  a  remonstrance,  the  question  arises,  not  as  to  what  the 
lawmaking  power  may  do  in  the  premises,  but  as  to  what 
it  has  done.  It  is  true  that  while  this  cause  was  pending 
in  the  circuit  court  there  went  into  force  what  is  known 
as  the  Moore  amendment  to  the  Xicholson  law  (Acts  1905, 
p.  7,  §7283i  Bums  1905),  but  we  cannot  assert  the  right 
to  file  the  new  remonstrance  merely  on  the  ground  that 
there  was  no  opportunity  to  file  it  at  the  February  term  of 
the  board  of  commissioners,  for  it  is  a  question  of  fitting 
the  Moore  amendment  into  the  procedure,  and  it  is  to  be 
observed  that  so  to  hold  would  require  us,  by  a  parity  of 
reasoning,  to  admit  that  in  all  cases  hereafter  arising  it 
would  at  least  be  within  the  discretion  of  the  court  to 
permit  a  remonstrant  to  bring  forward  a  cause  of  objection 
by  way  of  remonstrance  that  had  accrued  after  the  cause 
had  passed  out  of  the  jurisdiction  of  the  board  of  commis- 
sioners. Neither  the  right  to  apply  for  a  license  nor  the 
right  by  remonstrance  to  oppose  the  licensing  of  the  traffic 
can  be  said  to  be  other  than  a  derivative  right ;  both  are  in 
the  nature  of  privileges  which  flow  to  the  parties  as  the 
result  of  provisions  made  by  the  lawmaking  power  in  deal- 
ing with  the  complexities  of  government  There  is  nothing, 
therefore,  which  should  call  for  either  a  restricted  or  a  lib- 
eral construction  of  any  of  the  provisions  of  the  statute 
involved.  A  remonstrance  against  the  traffic,  according 
to  the  act  of  1905,  is  addressed  to  the  board  of  commis- 
sioners, and  the  only  check  which  the  act  imposes,  so  far  as 
its  express  terms  are  concerned,  is  upon  the  power  of  the 
board.  It  would,  therefore,  seem  reasonable  that  we 
should  assume  that  it  was  the  legislative  intent  that  the  re- 
monstrance should  actually  confront  the  applicant  when 
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lie  applies  for  a  license.  The  right  of  either  party  to  appeal 
from  the  order  of  the  board  is  derived  from  another  pro- 
vision of  statute,  and  it  stands  deeply  impressed  with  the 
adjudications  of  this  court  as  to  the  subsequent  procedure. 
While  it  is  true  that  cases  originating  before  the  board 
of  commissioners  stand  for  trial  de  novo  on  appeal,  yet  it 
is  a  rule  which  has  been  generally  applied  in  anal- 

2.  ogous  proceedings  that,  with  the  exception  of  objec- 
tions going  to  the  jurisdiction,  no  question  can  be 

raised  or  tried  on  appeal  which  was  not  presented  before 
the  board  of  commissioners.  Stray er  v.  Taylor  (1904), 
163  Ind.  230,  and  cases  cited;  Strebin  v.  Lavengood 
(1904),  163  Ind.  478.  In  Metty  v.  Marsh  (1890),  124 
Ind.  18,  24,  it  was  said,  relative  to  the  right  to  file  a  remon- 
strance in  the  circuit  court  against  the  establishment  of  a 
gravel  road :  *^It  has  so  often  been  adjudged  by  this  court 
in  cases  analogous  to  this,  that  no  matter  not  put  in  i^sue 
before  the  board  of  commissioners  can  be  tried  on  appeal  to 
the  circuit  court,  that  but  little  can  be  said  in  elaboration 
of  the  principle."  It  was  said  by  Elliott,  J.,  in  Budd  v. 
Beidelbach  (1891),  128  Ind.  145,  concerning  a  proceeding 
to  establish  a  public  ditch,  commenced  before  the  board  of 
commissioners:  "It  has  been  again  and  again  decided  in 
this  class  of  cases  that  only  such  objections  can  be  relied 
on  in  the  circuit  court  as  were  appropriately  presented  to 
the  board  of  commissioners." 

Authority  is  not  wanting,  however,  concerning  the  nature 

of  the  issue  to  be  tried  on  appeal  in  applications  for  a  license 

to   sell   intoxicating  liquors.     In   Miller  v.    Wadn 

3.  (1877),  58  Ind.  91,  it  was  held  that,  upon  the  with- 
drawal of  a  sole  remonstrant  in  the  circuit  court,  it 

was  not  competent  to  permit  another  voter  to  appear  and 
file  a  remonstrance.  In  passing  on  the  question  it  was  said : 
"We  think  the  court  erred  in  permitting  the  appellee  to 
become  a  party,  as  a  remonstrant,  after  the  case  was  ap- 
pealed to  the  circuit  court,  and  while  pending  therein.    The 
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act  does  not  contemplate  any  such  practice ;  indeed,  there  is 
no  law  to  authorize  it.  The  remonstrance  must  be  filed  be- 
fore the  board  of  commissioners.'^  In  List  v.  Padgett 
(1884),  96  Ind.  126,  128,  this  holding  was  reaffirmed.  In 
the  latter  case  the  court,  referring  to  the  provision  of  §5314 
R.  S.  1881,  for  the  filing  of  a  remonstrance,  said :  "There 
is  no  other  provision  authorizing  a  remonstrance  in  such 
cases,  and  it  is  manifestly  intended  that  the  remonstrance 
shall  be  presented  to  the  board  of  commissioners."  These 
cases  have  been  followed  in  a  number  of  instances.  See 
Fletcher  v.  Crist  (1894),  139  Ind.  121;  Head  v.  Doehle- 
man  (1897),  148  Ind.  145;  Gates  v.  Haw  (1898),  150 
Ind.  370. 

We  know  of  no  theory  on  which  the  ruling  of  the  court 
below  could  be  upheld,  unless  the  view  were  to  be  accepted 
that  by  an  ex  parte  adjudication  by  the  board  con- 
4.  ceming  the  sufficiency  of  the  remonstrance  the  ter- 
ritory became  an  abstinent  township,  so  that  all 
right  to  a  further  hearing  was  cut  off.  This  court  has  re- 
cently held,  however,  that  the  effect  of  the  Moore  amend- 
ment is  not  to  suspend  the  right  of  a  person  to  apply  for  a 
license  where  there  has  been  an  attempted  general  adjudica- 
tion by  the  board  as  to  the  validity  of  the  remonstrance,  but 
that  in  each  and  every  proceeding  to  obtain  a  license  the 
remonstrance  against  the  traffic  is,  by  force  of  law,  drawn 
into  the  cause,  and  that  the  right  is  open  to  each  applicant 
to  a  hearing  upon  the  remonstrance.  Cain  v.  Allen  (1907), 
ante,  8.  Adhering  to  this  holding,  it  follows  that  this 
case  is  not  one  in  which  it  can  be  said  that  a  cause  has 
supervened  which  has  deprived  the  board  for  two  years  of 
authority  to  act  on  applications  for  a  license,  thereby  cre- 
ating an  objection  which  could  be  said  to  go  to  the  jurisdic- 
tion over  the  subject-matter.  On  the  contrary,  the  effect  of 
said  decision  is  to  give  the  right  of  remonstrance  its  proper 
place  as  a  component  part  of  the  procedure  relative  to  the 
granting  of  licenses  to  sell  intoxicating  liquors,  and,  this 
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established,  prior  decisions  settle,  as  we  h^ve  shown,  the 
right  of  the  applicant  to  insist  that  upon  appeal  from  the 
board  his  application  for  a  license  shall  not  for  the  first 
time  be  challenged  by  an  entirely  new  remonstrance. 

An    examination    of    the    record    shows    that    the 
5.     cause  was  tried  on  a  wrong  theory,  and  we  are 

therefore  of  opinion  that   a  new  trial  should  be 
awarded. 

Judgment  reversed,  with  an  order  to  grant  a  new  trial 
and  to  strike  the  supplemental  remonstrance  from  the  files. 


Board  of  Commissioners  op  the  County  op  Elk- 
hart  et  al.  v.  albright  et  al. 

[No.  21,024.    PUed  June  4,  1907.] 

1.  Constitutional  Law.  —  Statutes. — Title,— Subject-Matter, — 
Under  the  constitutional  provision  (Art.  4,  119),  providing  that 
''every  act  shall  embrace  but  one  subject  and  matters  properly 
connected  therewith;  which  subject  shall  be  expressed  in  the 
title/'  it  is  the  subject,  and  not  the  matters  connected  therewith, 
that  must  be  expressed  in  the  title,    p.  568. 

2.  Same. — Statutes. — Title. — Subject. — How  Expressed. — ^Under 
the  constitutional  provision  (Art.  4,  fil9),  providing  that  the 
subject  of  an  act  must  be  expressed  in  the  title,  it  is  sufficient 
if  the  subject  be  stated  expressly,  or  if  it  be  inferable  from  the 
details  stated,    p.  568. 

3.  SAME.—Statutes. — Title. — Subject. — Coitrte.— The  act  of  1907 
(Acts  1907,  p.  7),  creating  superior  courts  in  the  counties  of 
Elkhart  and  St.  Joseph,  does  not  violate  the  constitutional  pro- 
vision (Art.  4,  §19),  providing  that  the  title  shall  embrace  but 
one  subject  which  shall  be  stated  therein,  although  it  states 
some  of  the  details  of  the  procedure  of  such  courts,  such  details 
being  embraced  in  the  one  subject,    p.  569. 

4.  Same.  —  Statutes. — Title. — Purview. — Interpretation. — ^In  the 
interpretation  of  the  title  of  a  statute,  courts  may  look  to  the 
purview;  and  in  interpreting  the  purview,  courts  may  look  to 
the  title,    p.  569. 

5.  SAME. — Statutes. — Title. — Delusive. — Courts. — Creation  of. — 
The  title  of  the  act  of  1907  (Acts  1907,  p.  7),  creating  superior 
courts  for  the  counties  of  Elkhart  and  St.  Joseph,  is  not  false 
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and  delusive  in  violation  of  the  constitutional  provision  (Art. 
4,  §19)  y  requiring  each  act  to  have  but  one  subject,  and  that 
such  subject  be  expressed  in  the  title,  on  the  ground  that  such 
courts  will  have  practically  the  same  jurisdiction  as  the  circuit 
courts  in  such  counties,    p.  569. 

6.  Constitutional  Law.  —  Statutes.  —  Title. — Interpretation. — 
The  title  to  a  statute  will  be  interpreted  so  as  to  cover  the  pur- 
view, if  the  words  used  are  capable  of  such  interpretation 
under  any  meaning  which  they  will  bear.    p.  569. 

'7.  Same. — "Other^'  Courts. — Creation  of. — Words  and  Phrases, — 
The  Constitution  (Art.  7,  81),  providing  that  "the  judicial 
power  of  the  State  shall  be  vested  in  a  Supreme  Court,  in  cir- 
cuit courts,  and  in  such  other  courts  as  the  General  Assembly 
may  etsablish,"  does  not  exclude  the  power  to  create  courts 
having  the  same  jurisdiction  as  the  circuit  courts,  the  word 
"other"  meaning  similar  in  kind  as  well  as  different,  depending 
upon  the  particular  context,    pp.  570,  574. 

8.  Same. — Circuit  Courts. — Jurisdiction. — Under  the  constitu- 
tional provision  (Art.  7,  §8),  providing  that  the  circuit  courts 
"shall  have  such  civil  and  criminal  jurisdiction  as  may  be  pre- 
scribed by  law,''  the  legislature  may  define  the  jurisdiction  of 
such  circuit  courts,    p.  572. 

9.  Same.  —  Courts.  —  Kinds.  —  Jurisdiction.  —  Under  the  Con- 
stitution (Art.  7,  §1),  giving  the  legislature  the  power  to  create 
"other"  courts  than  the  circuit  courts,  the  legislature  may 
create  civil  courts  with  the  same  civil  jurisdiction  as  such  cir- 
cuit courts,  and  criminal  courts  with  the  same  criminal  juris- 
diction as  such  circuit  courts,    p.  574. 

10.  Same. — Courts. — Supreme. — The  Constitution  (Art.  7,  §1), 
providing  that  "the  judicial  power  of  the  State  shall  be  vested 
in  a  Supreme  Court,  in  circuit  courts,  and  in  such  other  courts 
as  the  General  Assembly  may  establish,"  gives  no  authority  to 
the  legislature  to  create  "other"  courts  of  the  same  jurisdic- 
tion as  the  Supreme  Court,  since,  in  such  case,  the  Supreme 
Court  would  not  be  "supreme."    p.  674. 

11.  Same. — Statutes. — Prosecuting  Attorneys. — Imposing  Addi- 
tional Duties  Upon. — The  act  of  1907  (Acts  1907,  p.  7),  creat- 
ing superior  courts  in  the  counties  of  Elkhart  and  St.  Joseph, 
is  not  unconstitutional  on  the  ground  that  it  requires  the  prose- 
cuting attorney  for  the  district  composed  of  the  counties  of 
Elkhart  and  Lagrange  to  prosecute  for  the  State  in  the  created 
Elkhart  Superior  Court,  even  though  such  prosecuting  attorney 
may  be  a  resident  of  Lagrange  county,    p.  575. 

12.  Officers.  —  State.  —  County.  —  Prosecuting  A  ttomey.  —  The 
prosecuting  attorney  is  a  state  and  not  a  county  officer,    p.  575. 
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13.  Constitutional  Law.  —  Creation  of  Superior  Courts. — In- 
creaMng  Salaries  of  Sheriffs  and  Clerks, — The  act  of  1907  (Acts 
1907,  p.  7),  creating  superior  courts  in  Elkhart  and  St.  Joseph 
counties,  is  not  unconstitutional  on  the  ground  that  it  increases 
the  salaries  of  the  sheriffs  and  clerks  of  such  counties,  since  it 
must  be  presumed  that  the  increase  was  because  of  additional 
work  required  of  such  officers,    p.  575. 

14.  Same. — Fees  and  Salaries. — Special  Acts. — Salaries  of  county 
officers  may  be  provided  by  a  special  act.    p.  575. 

15.  Same. — Creation  of  Superior  Courts. — Salaries  of  Judges. — * 
The  act  of  1907  (Acts  1907,  p.  7),  creating  superior  courts  in 
the  counties  of  Elkhart  and  St.  Joseph,  is  not  unconstitutional 
on  the  ground  that  the  salary  provided  for  the  judge  thereof 
shall  not  be  less  than  the  amount  paid  to  the  judge  of  the  St. 
Joseph  Circuit  Court,  it  being  the  duty  of  the  legislature  to  re- 
adjust the  salaries  when  conditions  change,    p.  576. 

16.  Same. — Creation  of  Superior  Courts. — County  Business. — The 
act  of  1907  (Acts  1907,  p.  7),  creating  superior  courts  in  the 
counties  of  Elkhart  and  St.  Joseph  and  requiring  the  boards  of 
commissioners  to  provide  the  necessaries  therefor,  is  not  in 
conflict  with  the  constitutional  provision  (Art.  4,  §22),  inhibit- 
ing the  passage  of  a  special  act  "regulating  county  and  town- 
ship business,"  since  the  Constitution  (Art.  7,  §1),  permits  the 
creation  of  a  court  by  special  act,  and  the  housing  of  such 
court  is  a  necessary  incident  to  its  creation,    p.  576. 

17.  Courts. — Inherent  Powers. — Necessaries. — Courts  of  general 
jurisdiction  have  the  inherent  right  to  cause  to  be  provided  the 
things  essential  to  the  proper  carrying  out  of  their  duties. 
p.  577. 

18.  Constitutional  Law.  —  Statutes.  —  Special.  —  Courts.  — 
Changes  of  Venue.  —  The  third  proviso  of  section  eleven  of 
the  act  of  1907  (Acts  1907,  p.  7),  providing  for  changes  of 
venue  from  and  to  the  circuit  and  superior  courts  in  Elkhart 
and  St.  Joseph  counties,  is  unconstitutional  as  special  legisla- 
tion,   p.  578. 

19.  Same. — Statutes. — Valid  in  Part. — Divisibility. — That  a  por- 
tion of  an  act  is  unconstitutional  will  not  destroy  the  remainder 
thereof,  if  enough  remains  to  be  intelligently  acted  upon,  a^d 
if  the  courts  think  the  legislature  would  have  passed  it  regard- 
less of  the  invalid  part.    p.  579. 

20.  Same.  —  Statutes.  —  Partly  Invalid.  —  Courts.  —  Changes  of 
Venue. — The  act  of  1907  (Acts  1907,  p.  7),  creating  superior 
courts  in  Elkhart  and  St.  Joseph  counties  and  providing  for 
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changes  of  venue  in  such  courts,  is  divisible,  the  provisions  for 
changes  of  venue  having  no  necessary  connection  with  the  re- 
mainder of  the  act.  p.  580. 
21.  Constitutional  Law.  —  Statutes.  —  Divisibility.  —  Courts. — 
Appeals. — ^The  act  of  1907  (Acts  1907,  p.  7),  creating  superior 
courts  in  Elkhart  and  St.  Joseph  counties  and  providing  for 
appeals  to  the  Elkhart  Superior  Court,  may  be  sustained,  even 
though  such  provision  for  appeals  be  unconstitutional  as  special 
legislation,  the  act  being  divisible,    p.  581. 

From  Elkhart  Circuit  Court ;  James  8.  Dodge,  Judge. 

Suit  by  Eli  M.  Albright  and  others  against  the  Board 
of  Commissioners  of  the  County  of  Elkhart  and  others. 
From  a  decree  for  plaintiffs,  defendants  appeal.    Reversed. 

J.  B.  GaUshaUj  Elisha  A.  Baker,  James  L.  Ilarman, 
William  B.  Ilille,  James  II.  State,  Perry  L.  Turner  and 
/.  M.  Van  Fleet,  for  appellants. 

Miller,  Drake  &  Ilubbell,  Elias  D.  Salsbury  and  Lou  TV. 
Yail,  for  appellees. 

GiLLETT,  J. — Suit  by  appollcoa,  as  taxpayers,  to  enjoin 
the  making  of  expenditures  for  the  maintenance  of  the  Elk- 
hart Superior  Court.  There  was  a  decree  in  favor  of  ap- 
pellees. The  matter  is  before  us  on  a  special  finding,  but  it 
is  unnecessary  to  go  into  the  facts,  as  the  whole  controversy 
relates  to  the  validity  of  the  act  of  January  31,  1907  (Acts 
1907,  p.  7),  by  which  a  superior  court  district,  composed 
of  the  counties  of  Elkhart  and  St.  Joseph,  was  sought  to 
be  created.  The  first  question  is  as  to  the  sufficiency  of  the 
title  to  said  act.    It  is  as  follows: 

"An  act  entitled  an  act  to  establish  superior  courts 
in  the  counties  of  Elkhart  and  St.  Josej)h,  to  be  pre- 
sided over  by  one  judge,  to  define  the  authority  and 
jurisdiction  of  said  courtvS,  to  provide  for  the  appoint- 
ment, election,  commission  and  compensation  of  the 
judge  thereof,  for  clerk  and  sheriff  and  compensation 
of  the  same,  for  the  practice  and  procedure  in  said 
courts,  for  changes  of  venue  from  the  judge  thereof 
or  from  the  county  and  the  transfer  of  causes  on  ac- 
count   thereof   to   other   courts    and    for    changes    of 
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venue  from  judges  of  circuit  courts  or  other  courts 
and  the  transfer  of  causes  to  said  superior  courts,  for 
the  time  and  place  of  holding  said  courts,  and  declar- 
ing an  emergency." 

Article  4,  §19,  of  the  Constitution,  provides:     "Every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith;  which  subject  shall  be  expressed 

1.  in  the  title.     !But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title, 

such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title."  It  is  the  subject,  and  not 
the  matters  connected  therewith,  which  is  required  to  be  set 
forth  in  the  title,  and  a  very  general  statement  of  the  char- 
acter of  an  act  may  be  quite  sufficient  to  call  attention  to 
the  nature  of  the  enactment.  Thus  the  title,  "an  act  to 
authorize  the  formation  of  new  counties,"  was  held  suffi- 
cient to  authorize  a  provision  for  the  organization  and 
sitting  of  courts  in  the  counties  created  by  said  act  as  a  part 
of  the  internal  furnishings  of  such  political  corporations. 
Brandon  v.  State  (1861),  16  Ind.  197.  Here  the  title  not 
only  indicates  that  the  act  is  to  establish  superior 

2.  courts  in  said  counties,  but  that  which  follows  tends 
still  further  to  make  for  certainty  and  to  challenge 

inquiry  upon  the  part  of  all.  It  is  quite  permissible  to  use 
the  details  of  a  title,  where  available,  to  grasp  the  general 
subject  to  which  an  act  relates.  Maule  Coal  Co.  v.  Parten- 
heimer  (1900),  155  Ind.  100;  Isenliour  v.  State  (1901), 
157  Ind.  617,  87  Am.  St.  228.  A  standard  text-book  states: 
"The  subject  of  an  act  may  be  expressed  generally  in  the 
title,  or  spelled  out  from  details,  and  occasionally  from  de- 
tails which  are  independent  and  unconnected  except  through 
some  general  subject  as  cousins  german  are  related  through 
a  common  ancestor.  According  to  the  authorities  the  gen- 
eral subject  need  not  appear  in  the  title,  if  it  is  clearly 
disclosed  or  readily  inferred  from  the  details  expressed." 
1  Lewis's  Sutherland,  Stat  Constr.  (2d  ed.),  §134. 
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There  is  no  merit  in  the  contention  that  the  act  relates 

to  more  than  one  subject-     It  is  true  that  there  is  more 

than  one  subsidiary  subject  mentioned  in  the  act, 

3.  but  there  is  no  difficulty  in  "spelling  out^^  from  the 
title,  taken  as  a  whole,   a  single  general  subject. 

This  becomes  still  clearer  when  the  title  is  read  in  the  light 
of  the  act.     As  was  said  in  Western  Union  Tel.  Co.  v. 
Braxtan  (1905),  165  Ind.  165,  168:     "In  the  interpreta- 
tion of  the  title  we  must  look  to  the  body  of  the  act, 

4.  and  in  construing  the  body  we  must  look  to  the  title ; 
and  if  it  appears  from  both  that  all  the  provisions 

of  the  act  are  fairly  referable  to  one  general  subject,  and 
that  subject  is  clearly  expressed  in  the  title,  the  act  is  valid, 
though  there  may  be  more  than  the  general  subject  ex- 
pressed therein." 

We  do  not  find  ourselves  impressed  with  the  claim  that 

the  title  is  false  and  delusive,  in  that,  while  it  purports  to 

be  an  act  creating  superior  courts,  it  is  in  reality 

5.  an  act  creating  courts  with  the  same  jurisdiction  as 
the  circuit  courts  of  the  counties  within  the  district. 

The  title  itself  directly  states  that  the  authority  and  juris- 
diction of  said  courts  are  fixed  in  the  act,  and  this  was  itself 
a  challenge  to  examine  its  provisions.  It  cannot  be  said 
that  a  so-called  superior  court  in  this  State  has  any  fixed 
measure  of  jurisdiction.  Indeed,  at  the  time  of  the  passage 
of  this  act,  there  had  for  a  number  of  years  existed  superior 
courts  in  the  counties  of  Lake,  Porter  and  Laporte,  with 
practically  the  same  jurisdiction  as  was  attempted  to  be 
vested  in  the  courts  in  question.  The  contention  under 
consideration  is  fully  met  by  Hargis  v.  Board,  etc.  (1905), 
165  Ind.  194,  wherein  we  said:     "The  title  of  an 

6.  act  is  to  receive  a  liberal  construction  if  necessary 
to  sustain  the  legislative  intent.    If  the  words  used 

in  a  title,  taken  in  any  sense  or  meaning  they  will  bear,  are 
sufficient  to  cover  the  provisions  of  the  act,  the  act  will  be 
sustained  even  though  such  meaning  may  not  be  the  most 
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coninion  meaning  of  such  words.  *  *  *  'The  courts 
will  not  resort  to  a  critical  construction  of  the  title  in  order 
to  hold  a  statute  unconstitutional.  On  the  contrary  the  Ian- 
gauge  of  the  title  is  in  all  cases  given  a  liberal  interpreta- 
tion, and  the  largest  scope  accorded  the  words  employed 
that  reason  will  permit  in  order  to  bring  within  the  purview 
of  the  title  all  the  provisions  of  the  act'  26  Am.  and  Eng. 
Ency.  Law  <2d  ed.),  583." 

The  principal  contention  of  counsel  for  appellees  is  that 
it  is  incompetent  for  the  General   Assembly  to  create  a 

superior  court  having  the  same  quantum  of  juris- 
7.     diction  as  that  which  is  possessed  by  the  circuit 

court  The  Constitution  (Art  7,  §1)  provides: 
"The  judicial  power  of  the  State  shall  be  vested  in  a 
Supreme  Court,  in  circuit  courts,  and  in  such  other  courts 
as  the  General  Assembly  may  establish."  Prior  to  the 
amendment  of  1881  the  word  "inferior"  was  used  in  said 
section  where  the  word  "other"  occurs.  It  is  asserted  that 
the  latter  word  is  used  in  the  Constitution  more  than  twenty 
times,  and  that  in  every  other  instance  it  is  used  as  mean- 
ing "different  from  the  subject  previously  mentioned." 
From  this  it  is  argued  that  the  word  must  have  the  same 
meaning  in  the  section  we  are  considering.  Assuming  that 
this  proposition  has  for  its  basis  a  rule  of  construction,  the 
statement  of  it  would  require  limitations  beyond  those 
which  the  contention  implies.  As  applying  to  words  which 
constitute  the  subsidiary  coinage  of  literary  use,  we  should 
regard  it  as  a  serious  mistake,  even  in  construing  an  instru- 
ment so  carefully  framed  as  a  constitution,  to  assume  that 
they  are  always  used  in  precisely  the  same  sense,  since  they 
are  peculiarly  liable  to  be  shaded,  or  even  molded,  by  the 
particular  context  in  which  they  are  found.  It  is  as  to 
such  words  that  the  principle  noscitur  a  sociis  has  particu- 
lar application.  It  is  pointed  out  by  Vattel  that,  "words 
and  expressions  have  a  different  force,  sometimes  even  a 
quite  different  signification,  according  to  the  occasion,  their 
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connection,  and  their  relation  to  other  words."  Vattel,  Law 
of  Xations  (7th  Am.  ed.),  *254.  See,  also,  Potter's 
Dwarris,  Statutes,  196.  The  context  is  such  in  'the  in- 
stances where  the  word  "other"  is  elsewhere  used  in  the 
Constitution  that  no  light  is  shed  upon  the  meaning  of  the 
word  in  the  section  under  consideration.  Under  the 
ejusdem  generis  rule,  which  finds  its  ordinary  application 
where  the  word  "other"  is  used  in  introducing  unenu- 
merated  particulars  following  vSpecific  terms,  there  is  com- 
monly an  intendment  that  the  unenumerated  particulars  are 
of  the  same  class  as  the  terms  specifically  mentioned.  So, 
at  the  least,  no  violence  is  done  to  the  word  in  assuming  that 
the  provision  of  the  Constitution  is  broad  enough  to  au- 
thorize the  creation  of  courts  like  the  circuit  courts.  The 
court  which  sits  at  Elkhart,  although  it  has  the  same  juris- 
diction as  the  circuit  court  at  Goshen,  is,  nevertheless,  an- 
other court.  Indeed,  it  would  seem,  unless  there  is  some- 
thing evincing  a  design  to  give  to  the  circuit  court  a  par- 
ticular and  unique  jurisdiction,  which  it  is  inadmissihle  to 
parallel  from  its  beginning  to  its  end,  that  it  would  be 
enough  to  distinguish  the  two  courts  that  one  is  a  court 
presided  over  by  a  judge  who  holds  for  six  years,  while  the 
other  court  has  a  judge  whose  term  cannot,  under  the  Con- 
stitution, exceed  four  years. 

In  Commonwealth,  ex  rel.,  v.  Tlipple  (1871),  69  Pa.  St. 
9,  it  was  held  that,  under  a  provision  of  the  Pennsylvania 
constitution  authorizing  the  creation  of  "other  courts,"  it 
was  competent  to  establish  criminal  courts  having  concur- 
rent jurisdiction  with  criminal  courts  existing  under  the 
constitution,  the  court  saying:  "The  constitution  having 
neither  defined  nor  limited  the  jurisdiction  of  the  courts 
named  in  the  constitution,  or  of  those  to  be  afterwards  estab- 
lished, the  power  to  create  new  courts  and  new  law  judges 
carried  with  it  the  power  to  invest  them  with  such  jurisdic- 
tions as  appear  to  be  necessary  and  proper,  and  to  part  and 
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divide  the  judicial  powers  of  the  state  so  as  to  adapt  them 
to  its  growth  and  change  of  circumstances." 

When  the  Constitution  of  this  State  required  that  such 
courts  as  might  be  created  should  be  "inferior"  to  the  cir- 
cuit courts,  their  relative  rank  was  properly  tested  by  the 
extent  of  their  jurisdictions,  but,  with  the  word  "other" 
substituted,  it  appears  tu  lib  cnat  no  possible  constitutional 
objection  could  exist  to  the  creation  of  a  court  which  shared 
with  the  circuit  court  its  jurisdiction  and  its  power.  As 
applied  to  the  case  in  hand,  we  may  appropriately  borrow 
the  observation  of  this  court,  in  Combs  v.  State  (1866),  26 
Ind.  98,  99 :  "Large  communities  require  more  time  for  the 
transaction  of  judicial  business  than  small  ones,  and  if  one 
court  cannot  do  the  business,  there  must  be  more  created." 

The  argument,  that  there  cannot  be  a  court  which  has 

precisely  the  same- measure  of  jurisdiction  as  the  circuit 

court,  is  evidently  built  upon  the  assumption  that 

8.  under  the  Constitution  the  jurisdiction  of  the  cir- 
cuit court  is  a  fixed  quantity.  The  fact  that  the 
clerk  of  the  circuit  court  was  made  a  constitutional  officer 
indicates  that  it  was  designed  that  such  courts  should  be 
courts  of  record,  and  we  do  not  perceive  anything  in  the 
amendment  of  1881  which  is  in  anywise  indicative  of  a 
purpose  to  put  it  within  the  power  of  the  General  Assembly 
to  make  them  inferior  nisi  prius  tribimals.  It  may  also  be 
admitted,  as  contended,  that  from  the  fact  that  judicial 
power  is  vested  in  such  courts  by  said  §1,  article  7,  certain 
implications  follow  as  to  the  existence  of  some  inherent  pow- 
ers in  such  tribunals,  such  as  the  authority  to  pass  upon  the 
constitutionality  of  statutes,  where  involved  within  the  pur- 
view of  their  jurisdiction,  to  enforce  obedience  to  their 
mandates,  and  to  protect  themselves  from  contempts.  But 
from  these  admissions  it  does  not  follow  that  the  jurisdic- 
tion of  said  courts  is  a  fixed  quantity.  The  f ramers  of  the 
Constitution  of  1816  saw  fit  to  give  some  specific  guaranty 
to  said  courts,  since  it  was  provided  that  "The  president 
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and  associate  judges,  in  their  respective  counties,  shall  have 
common  law  and  chancery  jurisdiction,  as  also  complete 
criminal  jurisdiction,  in  all  such  cases,  and  in  such  manner 
as  may  be  prescribed  by  law."  Const  1816,  Art.  6,  §3. 
The  only  direct  provision,  however,  which  is  found  in  the 
Constitution  of  1851,  concerning  the  jurisdiction  of  the 
circuit  courts,  is  that  they  "shall  have  such  civil  and  crim- 
inal jurisdiction  as  may  be  prescribed  by  law."  Const. 
1861,  Art.  7,  §8.  This  gives  to  the  General  Assembly 
power  to  fix  the  extent  of  their  jurisdiction.  Board,  etc., 
V.  Owin  (1894),  136  Ind.  562,  22  L.  R.  A.  402;  Brown, 
Jurisdiction  (2d  ed.),  §14.  No  question  of  making  said 
courts  inferior  to  the  highest  nisi  prius  courts  is  here  in- 
volved. When  an  attempt  is  made,  by  the  narrowing  of 
their  jurisdiction,  to  put  them  in  the  category  of  inferior 
courts,  it  will  be  time  enough  to  vindicate  their  right  The 
hope  of  constitutional  government  for  the  future  does  not 
require  that  the  legislative  power  should  in  all  cases  be 
bound  down  by  iron  bands. 

The  existence  of  the  power  to  fix  the  jurisdiction  of  the 
circidt  courts  has  the  sanction  of  the  earliest  practice. 
With  the  first  session  of  the  General  Assembly  after  the 
adoption  of  the  Constitution  the  common  pleas  court  was 
created  and  given  jurisdiction  which  in  some  respects  en- 
croached upon  the  jurisdiction  which  the  circuit  court  had 
exercised  for  a  considerable  time  prior  thereto,  and  it  is 
also  worthy  of  remark  that  under  the  legislation  of  that 
session  the  two  courts  were  given  concurrent  jurisdiction 
as  respects  certain  actions.  2  R.  S.  1852,  pp.  5,  16.  More 
than  that,  before  the  Constitution  was  amended  this  court 
steadily  upheld  the  power  of  the  General  Assembly  to 
create  criminal  and  superior  courts  with  some  or  the 
greater  part  of  the  powers  of  the  circuit  courts.  Combs  v. 
State,  supra;  Anderson  v.  State  (1867),  28  Ind.  22 ;  Clern 
V.  State  (1870),  33  Ind.  418;  VicJcery  v.  Chase  (1875),  50 
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Ind.  461 ;  Quetig  v.  State  (1879),  66  Ind.  94,  32  Am.  Rep. 
99;  Smith  v.  Smith  (1881),  77  Ind.  80. 

There  could  be  no  doubt,  we  assume,  of  the  authority  to 
create  a  court  with  all  of  the  jurisdiction  of  the  circuit 
court  except  as  to  criminal  cases,  and  at  the  same 
9.     time  to  create  another  court  in  the  same  county  with 
concurrent  jurisdiction  with   the   circuit  court  in 
respect  to  crimes,  so  that  one  or  the  other  of  these  addi- 
tional courts  would  be  capable  of  entertaining  jurisdiction 
of  any  matter  over  which  the  circuit  court  might  assume 
jurisdiction.    As  this  may  be  done,  and  as  the  jurisdiction 
of  the  circuit  court  may  at  all  times  be  increased  or  dimin- 
ished, it  would  seem  passing  strange,  with  the  restriction 
removed,  that  other  courts  must  be  ^'inferior,"  if  the  Gen- 
eral Assembly,  in  the  exercise  of  its  authority,  might  not 
create  another  court  and  give  to  it  the  same  measure  of 
jurisdiction  that,  by  the  fortuitous  circumstance  as  to  the 
then  state  of  legislation,  the  circuit  court  happened  to  have. 
The  views  above  expressed  aflFord  no  sanction  for  the 
idea  that  a  court  might  be  created  with  the  same  jurisdic- 
tion as  the  Supreme  Court.     So  far  as  this  court  is 
10.     concerned,  the  creation  of  "a  Supreme  Court''  gives 
to  it  its  own  place  at  the  head  of  the  judicial  system. 
There  cannot  be  a  court  of  coordinate  jurisdiction  with  this 
court,  for  otherwise  it  would  not  be  supreme.     But  one 
supreme  court  was  established  or  contemplated.     Branson 
V.  Studahdker  (1892),  133  Ind.  147. 

Since  counsel  for  appellee  have  sought  a  reexamination 
of  the  question  as  to  the  power  to  create  another  court  with 
the  same  jurisdiction  as  the  circuit  court,  we  have 
7.     not  as  yet  adverted  to  the  holding  of  this  court  con- 
cerning  the   Lake,    Porter    and    Laporte    superior 
courts,  but  it  remains  to  be  said  that  in  Swartz  v.  Board, 
etc.  (1902),  158  Ind.  141,  this  court,  following  the  view 
expressed  in  Woods  v.  McCay  (1896),  144  Ind.  316,  33 
L.  R.  A.  97,  decided  that  additional  courts  might  be  cre- 
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ated  having  in  all  respects  concurrent  jurisdiction  with  the 
circuit  courts.  A  reexamination  of  the  question  has  not  led 
to  a  modification  of  our  views  as  expressed  in  the  case  of 
Swdrtz  V.  Board,  etc.j  supra. 

It  is  contended  that  the  act  is  unconstitutional  because 

the  prosecuting  attorney  of  the  circuit  composed  of  the 

counties  of  Elkhart  and  Lagrange  is  made  ex  officio 

11.  the  prosecutor  of  the  Elkhart  Superior  Court.    We 
are  not  advised  of  any  reason  which  would  render 

it  inadmissible  to  require  the  prosecuting  attorney  of  the 
circuit  court  to  prosecute  the  pleas  of  the  State  in  all  of 
the  courts  of  his  district.  It  is  a  matter  of  long  usage  for 
him  to  prosecute  criminal  cases  before  justices  of  the  peace. 
There  is  no  more  reason  for  the  contention  that  additional 
duties  cannot  be  laid  upon  the  prosecuting  attorney  than 
there  would  be  for  the  view  that  the  clerk  of  the  circuit 
court  might  not  have  other  duties  imposed  upon  him.  It 
is  true,  aa  suggested,  that  the  prosecutor  may  at  some  time 
be  a  resident  of  Lagrange  county,  but  it  would  seem 

12.  to  be  a  sufficient  answer  to  this  objection  that  he  is 
not  a  county  officer.    State,  ex  rel.,  v.  Tucker  (1874), 

46  Ind.  355.  In  any  event,  there  is  nothing  in  the  facts 
pleaded  with  reference  to  the  prosecuting  attorney  to  pre- 
vent the  act  from  having  a  present  operation  as  designed. 
We  are  of  opinion  that  the  act  is  not  invalid  because  it 
gives  extra  compensation  to  the  sheriff  and  clerk  on  account 
of  the  additional  duties  imposed  upon  them.     It  is 

13.  admissible  to  create  a  court  by  special  act,  and  the 
General  Assembly  is  empowered,  by  virtue  of  its 

authority  to  grade  the  compensation  of  officers  in  propor- 
tion to  population  and  the  necessary  services  required,  to 
determine  the  compensation  of  the  officers  of  the  court. 
The  salary  act  of  1895  is  but  a  series  of  local  provisions 
concerning  the  compensation  of  the  officers  therein 

14.  named,  and  it  must  at  this  time  be  regarded  as 
settled  by  our  cases  that  there  is  no  objection  that 
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the  legislature,  by  special  act,  fixes  the  salary  of  a  county 
officer,  since  it  will  be  presumed  that  this  is  done  as  an  ad- 
justment of  the  general  scale.  State,  ex  rel.,  v.  Boice 
(1895),  140  Ind.  506;  Legler  v.  Paine  (1897),  147  Ind. 
181;  Harmon  v.  Board,  etc.  (1899),  153  Ind.  68;  Swartz 
V.  Board,  etc.,  supra;  Board,  etc.,  v.  Linderhan  (1905), 
165  Ind.  186.  The  provisions  concerning  the  clerk  and 
sheriff  are  not  open  to  the  objection  that  they  authorize  the 
holding  of  two  lucrative  offices.  State,  ex  rel.,  v.  Harrison 
(1888),  116  Ind.  300.  And  see  Seiler  v.  State,  ex  rel 
(1903),  160  Ind.  605. 

We  perceive  no  objection  to  the  proviso  that  the  salary 

of  the  judge  of  the  superior  court  district  shall  not  be  less 

than  the  sum  paid  the  judge  of  the  St.  Joseph  Cir- 

15.  cuit  Court.     This  is  but  a  negative  provision,  and 
would  not  prevent  the  superior  judge  from  receiving 

more  under  the  first  part  of  the  section.  And  in  any  event 
it  must  be  presumed  that  the  legislative  judgment  as  to  the 
services  required  prompted  the  making  of  the  provision  for 
compensation  which  is  found  in  the  act.  When  conditions 
render  the  compensation  of  officers  unequal,  it  is  for  the 
lawmaking  power  to  make  a  readjustment  Harmon  v. 
Board,  etc.,  supra.  Indeed,  it  may  be  observed  in  passing, 
that  since  the  enactment  of  the  act  in  question  the  legisla- 
ture has  passed  a  general  law  upon  the  subject  Acts  1907, 
p.  182. 

It  is  contended  that  the  requirement  of  section  nineteen 

(Acts  1907,  p.  7)  concerning  the  duty  of  the  commissioners 

to  furnish  a  place  for  the  holding  of  court,  amounts 

16.  to  an  attempted  regulation  of  county  business  in 
violation  of  §22,  article  4,  of  the  Constitution.     It 

has  been  many  times  decided  that  under  §1,  article  7,  of 
the  Constitution  the  legislature  has  power  to  create  other 
courts  by  special  act,  and,  while  we  are  by  no  means  to  be 
understood  as  affirming  that  the  General  Assembly,  in  the 
exercise  of  a  particular  grant  of  power,  may  violate  a  pro- 
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hibition  of  the  Constitution  which  is  found  in  some  other 
section,  yet  we  regard  it  as  settled  that  essential  incidents 
of  the  grant  belong  with  the  principal  power.  State, 
ex  rel,  v.  Kolsem  (1892),  130  Ind.  434,  14  L.  R.  A.  566 ; 
Woods  y.  McCay  (1896),  144  Ind.  816,  33  L.  R.  A.  97; 
Board,  etc.,  v.  State,  ex  rel.  (1897),  147  Ind.  476;  Swartz 
V.  Board,  etc.,  supra.  Under  §1,  article  7,  it  is  for  the 
legislature  to  determine  what  "other"  courts  it  will  create, 
and  as  it  enjoys  this  power,  unhampered  by  section  twenty- 
two  of  the  legislative  article,  it  need  not  enact  a  general 
law,  under  which  courts  might  spring  into  existence  where 
not  needed,  but  can  ordain  the  existence  of  a  court  in  a 
particular  county,  and,  that  its  arm  may  not  be  shortened 
in  the  consummation  of  its  undoubted  power,  the  authority 
must  be  accorded  to  the  legislature  to  annex  necessary  in- 
cidents, such  as  provisions  for  the  housing  of  the  court,  for 
the  procuring  of  records,  etc.  The  act  in  question  is  to  be 
broadly  distinguished  from  Board,  etc.,  v.  State,  ex  rel. 
(1904),  161  Ind.  616,  for  this  act  is  imperative  only  as  to 
what  is  essential,  and  all  questions  as  to  what  constitutes 
''a  suitable  and  convenient  place"  are  left  to  the  board. 
Besides,  a  controlling  usage  has  grown  up  in  this  State  in 
support  of  the  power  of  commissioners  to  provide  suitable 
quarters  for  the  more  important  courts  which  the  legisla- 
ture has  created.  See  Board,  etc.,  v.  Bunting  (1887),  111 
Ind.  143.  But,  if  it  were  granted  that  the  section  in  ques- 
tion is  unconstitutional,  the  act  would  still  stand. 
17.  Although  created  by  legislative  fiat,  the  courts 
in  question  nevertheless  deraign  their  title  from  the 
Constitution,  and  since  they  enjoy,  with  the  courts  enu- 
merated in  the  Constitution,  that  measure  of  inherent 
power  which  is  essential  to  enable  them  to  protect  them- 
selves, we  have  no  doubt  that  in  the  absence  of  other  au- 
thority such  courts  could  require  what  is  absolutely  essen- 
tial to  be  provided.  Board,  etc.,  v.  Stout  (1893),  136  Ind. 
63,  22  L.  R.  A.  398.     And  see  State,  ex  rel.,  v.  Noble 

Vol.  168—37 
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(1889),  118  Ind.  350,  4  L.  R  A.  101,  10  Am.  St.  103.  As 
said  in  Board,  etc.,  v.  Stout,  supra:  "Courts  are  an  in- 
tegral part  of  the  government,  and  entirely  independent; 
deriving  their  powers  directly  from  the  Constitution,  in  so 
far  as  such  powers  are  not  inherent  in  the  very  nature  of 
the  judiciary.  A  court  of  general  jurisdiction,  whether 
named  in  the  Constitution  or  established  in  pursuance  of 
the  provisions  of  the  Constitution,  cannot  be  directed,  con- 
trolled, or  impeded  in  its  functions  by  any  of  thQ  other  de- 
partments of  the  government.  The  security  of  human 
rights  and  the  safety  of  free  institutions  require  the  abso- 
lute integrity  and  freedom  of  action  of  courts." 

Appellees'  counsel  seek  to  overthrow  the  act  (Acts  1907, 
p.  7)  on  the  ground  that  section  eleven  is  unconstitutional. 

That   section   is   as   follows:     "Changes   of  venue 
18.     from  the  judge  of  said  courts  or  from  the  county 

shall  be  granted  as  are  now  or  may  hereafter  be 
provided  by  law :  Provided,  that  if  the  judge  of  said  court 
shall  deem  himself  incompetent  to  sit  in  any  cause  he  may 
decline  to  sit  and  appoint  a  special  judge  to  try  said  cause 
with  the  same  effect  and  in  the  same  manner  as  if  a  change 
of  venue  had  been  taken  from  said  judge:  And  provided 
further,  that  changes  of  venue  may  be  had  from  circuit  or 
superior  courts  to  the  superior  courts  hereby  created,  and 
from  the  superior  courts  so  created  to  any  circuit  or  su- 
perior court  having  jurisdiction  of  the  subject-matter  of 
the  cause  of  action,  in  the  same  manner  that  changes  of 
venue  are  now  provided  for,  from  and  to  the  circuit  courts 
of  the  State,  and,  provided  further,  that  if  a  change  of 
venue  is  had  from  the  judge  of  either  the  circuit  or  superior 
court  of  said  Elkhart  or  St  Joseph  county  in  any  cause, 
such  cause  may  and  in  case  all  parties  appearing  therein 
agree  shall  be  sent  to  the  circuit  or  superior  court  of  said 
county,  as  the  case  may  be,  and  the  original  papers  in  such 
causes  shall  be  transferred  from  one  court  to  the  other ;  no 
transcript  being  necessary  and   the  court  to  which   said 
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cause  is  so  transferred  shall  have  full  jurisdiction  thereof." 
It  would  be  diflScult  to  avoid  the  conclusion  that  the  third 
proviso  of  said  act  is  in  violation  of  at  least  one  of  the  pro- 
hibitions of  the  Constitution  against  local  or  special  legis- 
lation, but  the  whole  enactment  does  not  depend  upon  such 
proviso.    A  statute  may  be  unconstitutional  in  part 

19.  without  impairing  the  validity  of  what  remains. 
ClarJc  V.  Ellis  (1826),  2  Blackf.  8;  Ingermcm  v. 
Nohlesville  Tp.  (1883),  90  Ind.  393;  Taggart  v.  Claypool 
(1896),  145  Ind.  690,  32  L.  E.  A.  586.  As  was  said  in 
Clark  V.  Ellis,  supra:  "That  part  which  is  unconstitu- 
tional, is  considered  as  if  stricken  from  the  act;  and  if 
enough  remains  to  be  intelligently  acted  upon,  it  is  consid- 
ered as  the  law  of  the  land."  It  is  true  that  in  many  in- 
stances the  portion  which  it  is  sought  to  excise  may  bear 
such  relation  to  the  enactment  that  the  court  cannot  say 
that  tlie  legislature  would  have  passed  the  act  in  the  form 
in  which  it  must  leave  the  court's  hands.  DiflBculty  may 
also  arise  in  the-  attempt  to  eliminate  the  objectionable  pro- 
vision, owing  to  the  fact  that  such  matter  may  bear  sudi 
relation  to  what  remains  as  materially  to  affect  the  meaning 
of  the  valid  portion  of  the  statute.  In  the  case  in  hand 
we  are  not  embarrassed  by  the  diflSculties  suggested. 

It  was  pointed  out  by  Chief  Justice  Waite  in  Allen  v. 
City  of  Louisiana  (1880),  103  U.  S.  80,  26  L.  Ed.  318, 
that  much  must  depend  upon  the  general  scope  of  the  act  in 
determining  whether  the  intent  may  be  carried  out.  Every 
case  involving  the  question  of  enforcing  a  partial  enact- 
ment is  in  a  measure  peculiar  to  itself,  but  the  fact  is 
worthy  of  attention  that  there  are  a  number  of  cases  up- 
holding the  validity  of  acts  creating  courts  where  some 
minor  provisions  as  to  the  extent  of  their  jurisdiction  were 
invalid.  Stier  v.  Koster  (1901),  66  K  J.  L.  155,  48  Atl. 
790;  Reid  v.  Morton  (1886),  119  111.  118,  6  N.  E.  414; 
Lorentz  v.  Alexander  (1891),  87  Ga.  444,  13  S.  E.  632; 
Lyth  V.  Halff  (1889),  75  Tex.  128,  12  S.  W.  610;  St. 
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Loids,  etc.,  R.  Co.  v.  HaU  (1905),  98  Tex.  480,  85  S.  W. 
786.  And  see  CuHin  v.  Barton  (1893),  139  K  Y.  606, 
34  N.  E.  1093;  People,  ex  rel.,  v.  Kenney  (1884),  96  N. 
Y.  294.  Several  of  the  eases  cited  involve  the  creation  of 
local  courts  by  special  legislation.  In  Lorentz  v.  Alex- 
ander, supra,  the  supreme  court  of  Georgia  said:  "The 
fact  that  the  special  act  gives  more,  or  less  jurisdiction, 
and  establishes  its  proceedings  and  practice,  does  not  render 
the  whole  act  unconstitutional.  So  far  as  the  act  estab- 
lished a  circuit  court  and  ordained  jurisdiction,  powers, 
proceedings  and  practice  in  conformity  to  the  general  law, 
it  was  constitutional,  and  the  court  thus  established  must 
be  governed  by  the  act  making  the  practice  uniform  in  all 
county  courts."  We  think  that  it  should  be  assumed,  in 
view  of  the  relative  importance  of  the  main  project,  that 
the  provision  concerning  the  sending  of  causes  from  on* 
court  to  the  other  was  not  an  essential  part  of  the  general 
plan. 

It  is  also  our  conclusion  that  the  matter  embraced  in 
said  third  proviso  has  no  vital  connection  with  the  re- 
mainder of  the  section.  Mr.  Bishop  goes  so  far  as 
20.  to  state  that  "absolute  independence  of  the  pro- 
visions is  not  a  prerequisite  to  letting  a  part  stand 
while  the  rest  fall."  Bishop,  Written  Laws,  §34.  The 
opening  sentences  of  section  eleven,  as  well  as  section  six- 
teen, disclose  the  predominate  purpose  of  the  legislature 
not  to  interfere  in  any  prohibited  degree  with  the  estab- 
lished rules  of  practice.  Even  laws  which  may  hereafter 
be  passed  concerning  changes  from  the  judge  are,  by  words 
of  adoption,  made  a  part  of  the  act,  while  in  the  proviso 
in  question  the  court  is  not,  in  the  first  instance,  perempto- 
rily directed  to  send  the  cause  to  the  other  court,  as  might 
have  been  expected  had  that  been  regarded  as  fundamental, 
but  it  is  simply  provided  that  the  court  "may"  so  order. 
The  more  imperative  language  which  follows,  relative  to 
the  duty  of  the  court  to  transfer  the  cause  where  the  parties 
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agree  thereto,  may  be  explained  on  the  theory  that  the  legis- 
lature was  prompted  so  to  provide  in  order  to  accommo- 
date the  parties.  We  are  of  opinion  that  the  legislature 
was  not  seeking  by  the  proviso  to  break  down  a  rule  of 
practice,  but  merely  to  extend  to  litigants  an  advantage 
which  might  add  to  their  convenience.  It  appears  to  us, 
conceding  the  alleged  unconstitutionality  of  said  proviso, 
that  we  can  reach  the  legislative  intent  on  ordinary  prin- 
ciples governing  the  construction  of  statutes,  and  that 
therefore  we  should  merely  disregard  the  excess  of  au- 
thority, thereby  carrying  out  the  maxim,  of  general  applica- 
tion in  construing  written  instruments,  ut  res  magis 
valeat  quam  pereat.  Adler  v.  Whitbeck  (1886),  44  Ohio 
St.  539,  575,  9  N.  E.  672;  Hatcher  v.  Rocheleau  (1858), 
18  N.  Y.  86 ;  Anderson's  Law  Diet.,  title,  unconstitutional. 

The  act  is  further  assailed  because  of  the  provision  pur- 
porting to  give  to  the  Elkhart  Superior  Court  exclusive 
jurisdiction  of  appeals  from  inferior  tribunals  in 

21.  certain  townships.  In  view,  however,  of  what  we 
have  already  said,  it  will  be  perceived  that  the  pro- 
vision in  question  may  be  eliminated  from  the  act,  if  need 
be.  With  two  courts  of  concurrent  jurisdiction  over  such 
appeals,  there  is  not  the  slightest  reason  for  the  supposition 
that  the  legislature  would  not  have  passed  the  act  but  for 
the  existence  of  such  provision. 

One  or  two  further  details  of  the  act  are  questioned,  but, 
in  view  of  what  has  already  been  said,  we  may  pass  them 
by  with  the  general  statement  that  it  appears  to  us  that 
appellees  have  no  standing  to  enjoin  the  proposed  expendi- 
tures. 

Judgment  reversed,  with  directions  to  the  court  below 
to  restate  its  conclusions  of  law  in  conformity  with  this 
opinion,  and  to  enter  judgment  in  favor  of  appellants. 
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Clarkson  v.  Wood  et  al, 

[No.  20,916.    Filed  June  5,  1907.] 

1.  Drains. — Remonstrance, — Amendments, — The  courts  have  the 
right  to  permit  amendments  to  drainage  remonstrances  at  any 
time  before  the  expiration  of  the  time  for  filing  same,  but  can- 
not afterwards  permit  amendments  so  as  to  present  new 
grounds  or  make  an  insufficient  remonstrance  good.    p.  584. 

2.  Same. — Remonstrance.-^Amendments, — A  remonstrance,  time- 
ly filed,  which  tenders  an  issue,  but  which  is  imperfect  or  in- 
formal, may,  upon  leave,  be  amended  after  the  expiration  of 
the  time  for  the  filing  of  same.    p.  585. 

3.  Pleading. — Trial, — Special  Statutes. — Procedure. — OmMsions, 
— Where  a  special  statute  is  silent  as  to  part  or  all  of  the  pro- 
cedure necessary  for  its  enforcement,  the  courts  will  supply  the 
omissions  from  the  procedure  prescribed  by  the  code.    p.  586. 

4.  Amendments. — Right  of. — Discretion. — Amendments  are  fa- 
vored by  the  code,  and  the  trial  court  has  a  discretion  to  allow 
amendments  that  do  not  mislead  or  prejudice  the  opposite  party, 
p.  586. 

5.  Drains. — Remx>n8trance. — Joint. — Effect. — Remonstrators  may 
Jointly,  as  well  as  severally,  remonstrate  against  the  establish- 
ment of  a  drain  on  the  ground  that  the  expenses  will  exceed 
the  benefits,  and  if  the  proof  shows  such  f a&t,  the  petition  should 
be  denied,    p.  587. 

6.  Same.  —  Remonstrance. — Amendment. — Joint. — Several — The 
court  has  power  to  permit,  after  the  expiration  of  the  time  for 
filing,  an  amendment  of  a  joint  drainage  remonstrance,  so  as 
to  make  it  several,    p.  587. 

7.  Appeal. — Weighing  Evidence. — The  Supreme  Court  will  not 
weigh  conflicting  evidence,    p.  588. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Drainage  petition  by  Walter  S.  Clarkson,  against  which 
William  H.  Wood  and  others  remonstrate.  From  a  judg- 
ment for  remonstrators,  petitioner  appeals.     Affirmed. 

Chase  Harding,  for  appellant. 

Clyde  H.  Jones  and  John  B.  Murphy,  for  appellees. 

HUdley,  C.  J. — ^TJnder  the  drainage  act  of  1885  (Acts 
1885,  p.  129,  §1,  §5622  Bums  1901)  as  amended  in  1903 
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(Acts  1903,  p.  504)  commonly  known  as  the  circuit  court 
act,  appellant  began  this  proceeding  for  the  construction 
of  a  drain.  In  due  season  certain  owners  of  land  aflFected 
by  the  proposed  drain  filed  a  remonstrance  in  these  words: 

"The  undersigned  landowners,  whose  lands  are  re- 
ported as  affected,  respectfully  remonstrate  against  the 
report  of  the  drainage  commissioners  herein,  for  the 
following  reasons:  *  *  *  Third.  That  it  will 
not  be  practicable  to  accomplish  the  proposed  drainage 
without  an  expense  exceeding  the  aggregate  benefits  to 
the  lands  reported  affected  thereby." 

The  first  and  second  grounds  of  remonstrance  are 
omitted  because  the  first  was  dismissed  and  the  second 
found  by  the  court  in  favor  of  appellant,  and  hence  he 
could  not  have  been  injured  by  any  ruling  of  the  court  on 
its  sufficiency.  The  remonstrance  was  filed  on  Jime  3, 
1905.  On  September  4,  1905,  appellant  filed  a  motion  to 
strike  out  the  remonstrance,  and  on  October  10,  1905,  ap- 
pellees, without  action  by  the  court  on  the  motion  to  strike 
out,  moved  for  leave  to  amend  the  remonstrance  (so  far  as 
here  material)  by  inserting  in  the  second  introductory  line, 
after  the  word  "affected,"  the  words  "separately  and  sev- 
erally," so  as  to  make  it  read  thus:  "The  undersigned 
landowners,  whose  lands  are  reported  as  affected,  sepa- 
rately and  severally  respectfully  remonstrate,"  etc  The 
court,  over  appellant's  objection,  permitted  the  amendment 
to  be  made,  which  action  of  the  court  presents  the  principal 
question  arising  in  this  appeal.  There  was  a  trial  by  the 
court  upon  the  third  ground  of  remonstrance,  and  a  finding 
and  judgment  for  the  remonstrants,  and  the  proceeding  was 
dismissed. 

Did  the  court  err  in  permitting  such  amendment?  The 
statute  (§5625  Bums  1901,  Acts  1885,  p.  129,  §4)  provides 
that  ten  days,  exclusive  of  Sundays,  shall  be  allowed  to 
any  owner  of  lands  affected  by  the  work  proposed  to  re- 
monstrate against  the  report  of  the  commissioners,  and  the 
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eighth  ground  of  remonstrance  specified  is  in  these  words: 
"That  it  will  not  be  practicable  to  accomplish  the  proposed 
drainage  without  an  expense  exceeding  the  benefits."  It 
is  argued  on  behalf  of  appellant  that  in  a  drainage  pro- 
ceeding which  is  founded  on  a  specific  statute  for  a  par- 
ticular purpose,  the  right  of  amendment  does  not  exist,  as 
under  the  civil  practice  code;  that  the  right  of  remon- 
strance being  statutory  must  be  exercised  strictly  within  the 
terms  of  the  statute,  and  hence  the  court  has  no  power  to 
entertain  a  remonstrance  that  is  not  made  complete  and 
filed  within  ten  days  from  the  filing  of  the  commissioner's 
report. 

In  support  of  his  position  appellant  cites  Hays  v.  Tippy 
(1883),  91  Ind.  102,  wherein  this  court,  by  Howk,  J., 
speaking  of  an  objector's  application  to  file  a  remonstrance 
after  the  expiration  of  the  time  allowed  and  which  filing  had 
been  delayed  by  personal  illness,  said:  "We  are  of  the 
opinion  that  the  provision  of  the  civil  code  [for  relief 
against  judgments]  is  wholly  inapplicable  to  such  a  pro- 
ceeding as  the  one  under  consideration."  To  the  same 
effect  see  DvJces  v.  Working  (1884),  93  Ind.  501,  by  the 
same  justice.  It  is  said  in  the  former  opinion  that  a 
drainage  proceeding  is  in  no  proper  sense  a  civil  action, 
and  that  recourse  to  the  civil  code  can  only  be  had  when 
granted  by  the  special  statute.  But  it  is  manifest  from 
subsequent  decisions,  as  we  shall  hereafter  see,  that  the 
court  has  receded  from  the  narrow  grounds  here  stated. 

With  respect  to  amending  a  remonstrance,  there  can  be 

no  doubt  of  the  court's  authority  to  permit  amendments 

within  the  time  allowed  for  the  filing  of  the  remon- 

1.  strance,  but  the  remonstrator,  being  required  to 
bring  himself  within  the  terms  of  the  statute,  can- 
not, after  the  expiration  of  the  time  allowed  for  filing,  be 
permitted,  under  the  guise  of  amendment,  to  state  a  new 
ground  of  remonstrance,  or  make  out  of  an  inadequate  and 
worthless  paper,  timely  filed,  a  suflScient  and  valid  remon- 
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strance.  Morgan  Civil  Tp.  v.  Hunt  (1886),  104  Ind.  590, 
692;  Gilbert  v.  Hall  (1898),  115  Ind.  549.  In  the  first  of 
these  eases  it  was  held  that  an  unverified  remonstrance  filed 
within  time  cannot  be  validated  by  swearing  to  it  after  the 
expiration  of  the  time  allowed  for  filing. 

In  the  case  of  Oilbert  v.  Hall,  supra,  it  was  held  that  the 
lodging  of  a  remonstrance  with  the  clerk,  in  his  oflSce, 
during  a  recess  of  the  court,  without  request  that  it  be  filed, 
and  without  calling  the  court's  attention  to  it,  cannot,  after 
the  lapse  of  the  term,  be  admitted  to  the  files  as  a  statutory 
remonstrance.  These  cases  rest  upon  the  principle  that 
an  amendment  must  have  something  substantial  to  support 
it  There  must  be  something  to  amend  by.  A  paper  which 
lacks  some  essential  statutory  element,  and  therefore,  good 
for  nothing  as  a  remonstrance,  cannot  be  made  a  remon- 
strance, by  amendment,  after  the  end  of  ten  days  from  the 
time  of  filing  of  the  commissioner's  report. 

But  where  a  remonstrance,  timely  filed,  tenders,  in 
proper  form,  some  issue  for  trial,  but  one  not  so  complete 
and  extended  as  the  remonstrant  may  desire  to  make 
2.  it,  to  conform  to  the  evidence,  or  where  the  sub- 
stance is  informally  stated,  in  such  cases  this  court, 
certainly  of  late,  has  manifested  no  disposition  to  deny  the 
trial  court  the  discretionary  right  to  permit  reasonable 
amendment,  nor  to  withhold  its  sanction  from  the  applica- 
tion of  the  principles  of  the  civil  practice  code  to  all  matters 
not  provided  for  in  the  special  statute.  In  Higbee  v.  Peed 
(1884),  98  Ind.  420,  it  was  held,  under  a  similar  drainage 
law,  that  a  motion  to  require  an  objector  to  make  his  re- 
monstrance more  specific,  was  a  proper  practice.  So,  also, 
a  motiori  to  strike  out  a  ground  of  remonstrance  for  insuf- 
ficiency. In  Neff  V.  Reed  (1884),  98  Ind.  341,  it  was  held 
that  petitioners  aflSrming  public  utility  or  public  health,  on 
an  issue  made  by  a  remonstrance,  have  the  burden  of  proof, 
and  are  entitled  to  open  and  close  the  argument.  Further- 
more, that  the  correctness  of  the  findings  under  the  evi- 
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dence  may  be  questioned  by  a  motion  for  a  new  trial.  In 
Chicago,  etc.,  R.  Co.  v.  Summers  (1887),  113  Ind.  10,  3 
Am.  St.  616,  in  a  special  proceeding  to  enforce,  by  motion 
and  notice,  a  judgment  recovered  before  a  justice  of  the 
peace  for  -stock  killed  by  a  locomotive,  it  was  said :  "It  has 
often  been  held  by  this  court,  and  correctly  so,  we  think, 
that  the  modes  of  procedure  and  rules  of  practice  prescribed 
by  our  civil  code  in  civil  actions  are  all  applicable  to  a 
special  statutory  proceeding  for  the  enforcement  of  private 
rights,  except  where  the  statute,  authorizing  and  regulating 
such  special  proceeding,  has  expressly  or  by  fair  implica- 
tion prescribed  a  different  course  of  procedure  or  rule  of 
practice  therein."  Citing  Crume  v.  Wilson  (1886),  104 
Ind.  583;  Bass  v.  Elliott  (1886),  105  Ind.  517  (both 
drainage  cases)  ;  Robinson  v.  Rippy  (1887),  111  Ind.  112; 
Hutchinson  v.  Trauerman  (1887),  112  Ind.  21. 

The  trend  of  these  decisions  clearly  indicates  that  in  th© 
enforcement  of  a  special  statute  the  rules  of  our 

3.  civil  practice  code  are  applicable  to  all  matters  not 
especially  provided  for  in  the  act  itself. 

Amendments  are  favored  by  the  code  to  promote  com- 
pleteness in  litigation,  and  the  trial  court  has  discretion  to 
allow  almost  any  amendment  that  will  not  mislead 

4.  or  prejudice  the  opposite  party.     New  parties  may 
be  substituted  after  answer  is  filed.     Brunson  v. 

Henry  (1894),  140  Ind.  455;  Lake  Erie,  etc,  R.  Co.  v. 
Town  of  Boswell  (1894),  137  Ind.  336.  A  mistake  in 
name  may  be  amended.  Stanton  v.  KendricJc  (1893),  135 
Ind.  382.  A  petition  for  annexation,  on  appeal  from  the 
board  of  commissioners,  to  the  circuit  court,  may  be 
amended  by  reducing  the  quantity  of  territory  below  what 
it  was  when  the  judgment  appealed  from  was  rendered. 
Wilcox  V.  City  of  Tipton  (1896),  143  Ind.  241.  It  has 
even  been  held  that  a  bad  drainage  petition,  upon  which 
jurisdiction  has  been  taken,  may  be  validated  by  amend- 
ment    Poundstone  v.  Baldwin  (1896),  145  Ind.  139. 


Digiti 


zed  by  Google 


MAY  TERM,  1907.  687 

Clarkson  v.  Wood— 168  Ind.  582. 

Appellant,   relying  on   Earhart   v.    Farmers   Creamery 

(1897),  148  Ind.  79,  argues  that  appellee's  third  ground 

of  remonstrance  as  originally  filed,  being  joint  as  to 

5.  the  remonstrants,  was  insuflScient  to  raise  any  ques- 
tion   under    the    eighth    clause    of    §5625,    supra, 

namely,  that  the  expense  of  the  drain  would  exceed  the  ag- 
gregate of  benefits,  his  contention  being  that  a  remonstrator 
can  question  only  the  amount  of  his  own  assessment  and 
not  the  amount  assessed  against  others.  The  question  here 
propounded  becomes  immaterial,  since  we  have  reached  the 
conclusion  that  the  amendment,  which  resulted  in  making 
the  ground  of  remonstrance  separate  and  several  as  to  par- 
ties, was  properly  allowed.  However,  in  passing,  we  deem 
it  proper  to  say  that  no  sufficient  reason  has  been  advanced 
for  holding  that  the  joint  remonstrance  originally  filed  was 
insufficient  to  challenge  the  equality  of  the  expenses  and 
benefits.  Out  of  fifty  persons  assessed,  if  a  dozen  shall  be 
able  to  show  that  their  joint  benefits,  correctly  estimated, 
added  to  the  amount  of  all  undisputed  assessments  are,  in 
the  aggregate,  less  than  the  estimated  cost  of  construction, 
it  is  not  apparent  why  such  proof  should  not  be  allowed 
under  the  ordinary  rules  of  procedure.  Beery  v.  Driver 
(1906),  167  Ind.  126. 

In  this  case  it  is  clear  that  under  the  rule  there  was  sub- 
stance enough  in  the  original  remonstrance  to  warrant  the 
court   in   permitting  the    amendment   made.     The 

6.  form,  but  not  the  substance,  was  changed.     Beyond 
any  question,  any  one  of  the  remonstrants  would 

have  the  right  to  withdraw  from  the  remonstrance  at  any 
time  before  the  trial.  Suppose  that  no  amendment  had 
been  made,  and  all  the  objectors,  but  one,  had  withdrawn 
from  the  remonstrance,  preferring  to  abide  their  several 
assessments  rather  than  take  their  chances  on  a  trial,  might 
not  the  remaining  one  have  shown,  if  he  could,  that  his 
benefits,  reduced  to  the  correct  amount,  and  added  to  the 
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sum  of  undisputed  assessments,  would  make  the  aggre- 
gate benefits  less  than  the  expense?  Under  any  kind  of 
issue  the  fact  is  a  matter  of  proof. 

It  is  argued  that  the  finding  of  the  court  is  not  sustained 

by  sufficient  evidence.     We  have  examined  it,  and 

?•     find  it  in  sharp  conflict  and  of  a  character  clearly 

to  sustain  the  finding  of  the  court 
Judgment  affirmed. 


The  State  v.  Beed. 

[No.  20,976.    Filed  June  5,  1907.] 

1.  Criminal  Law. — Former  Jeopardy, — Elements. — ^Where  a  de- 
fendant, in  a  criminal  prosecution,  is  put  upon  his  trial  on  a 
valid  charge  in  a  court  having  jurisdiction,  and  the  cause  is  dis- 
missed over  his  objection,  he  has  been  placed  in  jeopardy;  and 
such  action,  under  the  Constitution  (Art.  1,  §14),  operates  as 
an  acquittal,    p.  590. 

2.  Same. — Intoxicating  Liquors. — Selling,  Bartering  and  Giving, 
— Statutes. — Constitutional  Law. — Section  2219  Bums  1905, 
Acts  1905,  pp.  584,  720,  §573,  making  it  a  crime  to  sell,  barter 
or  give  intoxicating  liquor  to  any  person  known  to  be  intoxi« 
cated,  defines  three  separate  crimes,    p.  590. 

3.  Same. — Former  Jeopardy. — Crimes. — When  Same. — ^Where  the 
facts  necessary  to  a  conviction  on  the  second  prosecution  would 
not  necessarily  have  convicted  on  the  first,  the  plea  of  former 
jeopardy  cannot  prevail,  since  the  crimes  charged  are  not  the 
same.    p.  590. 

4.  Same.  —  Intoxicating  Liquors.  —  Selling.  —  Giving.  —  Former 
Jeopardy, — An  acquittal  on  the  charge  of  giving  intoxicating 
liquor  to  a  person  known  to  be  intoxicated  does  not  bar  a  prose- 
cution for  selling  such  liquor  to  such  person,  though  there  was 
but  one  transaction,    p.  591. 

5.  Same. — Pleas  in  Bar. — Sufficiency. — Intoxicating  Liquors. — 
Former  Jeopardy. — A  plea  in  bar  of  a  prosecution  for  selling 
intoxicating  liquor  to  a  person  known  to  be  intoxicated,  which 
alleges  that  defendant  had  been  acquitted  upon  the  charge  of 
giving  such  liquor  to  such  person,  is  bad,  although  such  plea 
further  states  that  said  charge  on  which  he  is  being  prosecuted 
is  ''for  the  same  offense"  of  which  he  was  acquitted,  such  allega- 
tion being  a  conclusion,    p.  592. 
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6.  Criminal  Law.  —  Conviction  far  Offense  Charged,  —  Former 
Jeopardy. — Conviction  for  Different  Crime  for  Sams  Transac- 
tion,— Where  the  State  has  convicted  the  defendant  of  a  mis- 
demeanor,  because  of  a  certain  transaction,  he  cannot  after- 
wards be  convicted  of  a  misdemeanor,  because  of  such  trans- 
action, unless  such  transaction  constituted  two  misdemeanors, 
p.  592. 

From  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Adolphus 
Beed.  From  a  judgment  for  defendant,  the  State  appeals. 
Beversed, 

James  Bingham,  Attorney-General,  Charles  L.  Tindall, 
Prosecuting  Attorney,  A.  0.  Gavins,  EL  M.  Bowling  and 
E.  M.  White,  for  the  State. 

Jonas  P.  Walker,  Arthur  G.  Van  Duyn  and  John  Lock- 
ridge,  for  appellee. 

Monks,  J. — Appellee  was  charged  by  affidavit,  before 
a  justice  of  the  peace,  with  selling  intoxicating  liquor  to  a 
"person  at  the  time  in  a  state  of  intoxication,  knowing  him 
to  be  in  a  state  of  intoxication,"  in  violation  of  §573  of  an 
act  concerning  public  offenses,  approved  March  10,  1905 
(Acts  1905,  pp.  584,  720,  §2219  Burns  1905).  He  was 
tried  and  convicted,  and  appealed  to  the  court  below,  where 
he  filed  a  plea  in  bar,  averring,  in  substance,  that  before  the 
affidavit  in  this  case  was  filed,  but  on  the  same  day,  appellee 
had  been  placed  upon  his  trial,  upon  an  affidavit  charging 
him  with  giving  intoxicating  liquors,  in  violation  of  §2219, 
supra,  to  the  same  person  to  whom  he  is  charged  with 
selling  intoxicating  liquor  in  this  case;  that  before  said 
trial  was  concluded,  but  after  jeopardy  had  attached,  said 
justice  of  the  peace,  on  motion  of  the  prosecuting  attorney, 
without  the  consent  of  appellee,  dismissed  said  charge  of 
giving  away,  etc.  That  said  charge  upon  which  appellee  had 
been  placed  upon  trial  as  aforesaid  is  for  the  same  offense 
which  is  stated  and  charged  in  the  affidavit  in  this  cause. 

It  is  well  settled  in  this  State  that  when  a  defendant  in 
a  criminal  prosecution  is  put  upon  his  trial  on  a  valid 
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charge  in  a  court  having  jurisdiction  of  the  subject- 

1.  matter  and  the  parties,  and  the  cause  is  dismissed 
over  his  objection,  the  same  is  equivalent  to   an 

acquittal,  and  he  has  been  put  in  jeopardy,  within  the 
meaning  of  §14,  article  1,  of  the  Constitution  of  this 
State,  and  cannot  again  be  put  in  jeopardy  for  the  same 
offense.  Hensley  v.  State  (1886),  107  Ind.  587,  589,  590, 
and  cases  cited;  Bosivell  v.  State  (1887),  111  Ind,  47,  49; 
Oillespie  v.  State  (1907),  ante,  298,  and  cases  cited;  Gil- 
lett,  Crim.  Law  (2d  ed.),  §31. 

By  §2219,  supra,  the  selling,  bartering,  or  giving  away 

of  intoxicating  liquor  to  a  person  at  the  time  in  a  state  of 

intoxication,  knowing  him  to  be  in  a  state  of  intoxi- 

2.  cation,   is  prohibited.      Said  section  defines  three 
separate    crimes — selling,    bartering,     and    giving 

away  under  the  conditions  mentioned — and  upon  proof  of 
one  the  defendant  cannot  be  convicted  of  either  of  the 
others.  Kurz  v.  State  (1881),  79  Ind.  488;  Harvey  v. 
State  (1881),  80  Ind.  142;  Massey  v.  State  (1881),  74 
Ind.  368;  Stevenson  v.  State  (1879),  65  Ind.  409;  Gillett, 
Crim.  Law  (2d  ed.),  §592a. 

When  the  facts  necessary  to  convict  upon  a  second  prose- 
cution  would   not   necessarily    have    convicted    upon    the 

first    prosecution,     then    the    first,    if    dismissed, 
8.     after  jeopardy  has  attached,  which,  as  we  have  said, 

is  equivalent  to  an  acquittal  (Boswell  v.  State 
[1887],  111  Ind.  47,  49),  will  not  be  a  bar  to  a  second 
prosecution.  1  Bishop,  Crim.  Law  (8th  ed.),  §§1052, 
1053;  Wharton,  Crim.  PI.  and  Pr.  (9th  ed.),  §§459-461, 
471,  472 ;  17  Am.  and  Eng.  Ency.  Law  (2d  ed.),  597 ;  Bos- 
well  V.  State,  supra;  State  v.  Elder  (1879),  65  Ind.  282, 
285,  286,  32  Am.  Rep.  69 ;  Smith  v.  State  (1882),  85  Ind. 
553,  557;  Davidson  \.  Staie  (1885),  99  Ind.  366,  368,  and 
authorities  cited;  Durham  v.  People  (1843),  4  Scammon 
(HI.)  172,  39  Am.  Dec.  407.  In  1  Bishop,  Crim.  Law 
(8th    ed.),    §§1052,    1053,    it   is   said    on   this    subject: 
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''§1052.  *  *  *  The  test  is,  whether,  if  what  is  set 
out  in  the  second  indictment  had  been  proved  under  the 
first,  there  could  have  been  a  conviction ;  when  there  could, 
the  second  cannot  be  maintained ;  when  there  could  not,  it 
can  be.  And — §1053.  (1)  The  case  of  variance  is 
merely  illustrative.  In  other  cases  also,  this  test  is  equally 
applicable  and  nearly  universal.  Thus — (2)  Wrong 
County.  If  the  acquittal  is  by  reason  of  the  indictment's 
being  brought  in  the  wrong  county,  it  will  not  bar  fresh 
proceedings  in  the  right  one.  So — (3)  Other  Person  In- 
jured. An  acquittal  for  the  larceny  of  the  goods  of  one 
person  will  not  bar  an  indictment  for  the  same  larceny 
charging  them  to  be  another's.  Again — (4)  Larceny  and 
False  Pretenses.  One  acquitted  of  petit  larceny,  then  in- 
dicted for  obtaining  the  same  goods  by  false  pretenses,  may 
on  the  former  evidence,  if  in  law  incompetent  for  convic- 
tion on  the  former  charge,  be  found  guilty  of  the  latter. 
Also — (5)  Larceny  and  Conspiracy — Or  Receiving.  After 
an  acquittal  for  larceny,  the  defendant  may  be  convicted  of 
obtaining  the  same  chattels  through  a  conspiracy  with  third 
.persons,  or  of  receiving  them  as  stolen  goods.'' 

This  court  said  in  Smith  v.  State,  supra,  on  page  557 : ' 
"The  true  test  to  determine  the  suflSciency  or  insufficiency 
of  a  plea  of  former  acquittal  as  a  bar  to  the  pending  prose- 
cution, is  this:  would  the  same  evidence  be  necessary  to 
secure  a  conviction  in  the  pending,  as  in  the  former,  prose- 
cution ?  If  it  would  be,  then  the  plea  of  former  acquittal 
would  be  a  complete  bar  to  the  pending  prosecution ;  other- 
wise, the  plea  would  not  be  sufficient" 

Proof  of  a  sale  of  intoxicating  liquor  by  appellee  to  the 

person  named  in  the  indictment  was  one  of  the  elements 

of  the  offense  charged   in  this  case,  the  proof  of 

4.     which  was  essential  to  conviction ;  but  in  the  former 
case,  not  a  sale,  but  a  gift,  of  intoxicating  liquor  by 
appellee  to  the  person  named  in  the  affidavit  was  an  essen- 
tial element  to  be  established  by  the  evidence  to  secure  con- 
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viction.  It  is  evident  therefore  that  the  evidence  neces- 
sary to  secure  appellee's  conviction  of  a  charge  of  selling 
in  violation  of  §2219,  supra,  would  not  have  justified  his 
conviction  of  the  giving  in  violation  of  the  same  section 
charged  in  the  former  case. 

The  allegation  in  said  plea  in  bar,  "that  said  charge  upon 

which  appellee  had  been  placed  upon  trial,  as  aforesaid,  is 

for  the  same  offense  which  is  stated  and  charged  in 

5.  the  affidavit  in  this  case,"  is  the  mere  conclusion  of 
the  pleader  and  in  direct  conflict  with  the  affidavit 

in  this  case,  which  charges  a  sale  and  the  allegation  in  said 
plea  that  the  affidavit  in  the  former  case  charged  a  gift>  and 
adds  no  strength  to  the  plea. 

It  has  been  held  by  this  court  that,  when  the  State  prose- 
cutes and  secures  a  conviction  for  an  affray,  she  assumes 
that  the  act  or  acts  committed  constituted  the  of- 

6.  fense ;  and,  having  secured  a  conviction,  she  cannot 
afterwards  be  heard  to  say  that  the  same  act  or  acts 

constituted  another  and  different  misdemeanor  and  obtain 
another  conviction  therefor.  Fritz  v.  State  (1872),  40 
Ind.  18;  Greenwood  v.  State  (1878),  64  Ind.  250,  253;- 
'Gillett,  Grim.  Law  (2d  ed.),  §202.  This  rule  has  no  ap- 
plication here,  however,  for  the  reason  that  there  was  in 
the  first  prosecution  not  a  conviction,  but  what  was  equiva- 
lent to  an  acquittal.  As  said  plea  in  bar  is  insufficient,  for 
the  reason  given,  it  is  not  necessary  to  consider  the  other 
objections  urged  thereto. 

It  follows  that  the  court  erred  in  overruling  the  demurrer 
to  said  plea  in  bar. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  said  plea  in  bar,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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Ohio  Valley  Buggy  Company  v.  Anderson 
Forging  Company. 

[No.  20,870.    Filed  June  6,  1907.] 

1.  Appeal. — Sufficiency  of  Evidence. — Only  the  evidence  most 
favorable  to  appellee  will  be  considered,  where  the  error  as- 
signed is  that  the  evidence  does  not  support  the  verdict, 
p.  596. 

2.  Contracts. — Instalment  Payments, — Time. — When  Considered 
as  of  the  Essence. — The  rule  that  time  is  not  ordinarily  consid- 
ered as  of  the  essence  of  a  contract,  is  applicable  only  in  equity 
cases,  and  not  to  actions  at  law  for  the  recovery  of  damages 
for  a  breach  of  such  contract,    p.  598. 

3.  Same. — Sales. — Instalments. — Tim^. — When  Considered  as  of 
the  Essence. — At  the  common  law,  time  is  considered  as  of  the 
essence  of  a  contract  of  sale,  where  goods  are  to  be  delivered 
and  paid  for  by  instalments,    p.  599. 

4.  Same.  —  Sales. -^  Instalments, — Failure  to  Pay. — Reeovery^^ 
Where  the  vendee  contracted  to  pay  the  vendor  in  instal- 
ments as  the  goods  were  delivered,  and  the  vendee  repeatedly 
and  successively  failed  so  to  pay  for  several  times,  such  vendee 
is  not  in  a  position  to  recover  against  the  vendor  for  a  breach 
of  contract  to  continue  to  deliver  goods,  the  vendee  having  first 
violated  such  contract    p.  600. 

5.  Same.  —  Sales.  —  Failure  to  Pay.  —  Rescission, — The  vendor, 
who  contracted  to  deliver  to  the  vendee  certain  goods  in  instal- 
ments, to  be  paid  for  within  60  days  from  the  time  of  the  suc- 
cessive deliveries,  may  rescind  such  contract,  where  the  vendee 
repeatedly  and  continually  failed  to  pay  within  the  time, 
p.  600. 

6.  Same. — Sales. — Failure  to  Pay. — Rescission. — Waiver. — ^The 
vendor  does  not  waive  his  right  to  insist  upon  a  rescission  of 
bis  contract  to  deliver  goods  to  his  vendee  in  instalments,  the 
goods  to  be  paid  for  within  60  days  from  the  time  of  the  deliv- 
eries, the  vendee  having  repeatedly  failed  to  pay,  on  the  ground 
that,  after  such  rescission,  such  vendor  accepts  payment  for  the 
goods  delivered  and  on  which  the  vendee  was  in  default, 
p.  602. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Action  by  the  Ohio  Valley  Buggy  Company  against  the 
Anderson  Forging  Company.     From  a  judgment  for  de- 

VoL.  168—38 
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fendant,  plaintiff  appeals.  Transferred  from  Appellate 
Court  under  §1337u  Burns  1901,  Acts  1901,  p.  590. 
Affirmed. 

Chtpman,  Keltner  &  Hendee  and  Froenk  B.  Shutts,  for 
appellant. 

Bagot  &  Bagot,  for  appellee. 

Jordan,  J. — Action  by  appellant  to  recover  damages 
from  appellee  on  account  of  an  alleged  breach  of  a  written 
contract.  The  complaint  on  which  the  cause  was  finally 
tried  alleges  that  the  plaintiff  and  defendant  are  both  in- 
corporated companies;  that  on  September  24,  1900,  these 
I)arties  entered  into  a  written  contract,  a  copy  of  which  was 
filed  with  the  pleading,  whereby  the  defendant  company 
agreed  to  sell  and  deliver  to  plaintiff  company  certain  de- 
scribed goods,  wares  and  merchandise,  enumerated  and 
specified  in  .the  contract ;  that  the  amount  and  kind  of  in- 
stalment goods  and  wares  ordered  at  various  dates  by  the 
plaintiff  and  shipped  to  it  by  the  defendant  under  the  con- 
tract are  all  alleged  and  shoT^n  in  the  complaint;  that 
plaintiff  paid  for  all  of  these  goods,  and  that  said  payments 
were  accepted  by  the  defendant;  that  the  defendant,  on 
February  22  and  28,  1901,  reaffirmed  the  original  contract, 
and  waived  any  and  all  rights  to  renounce  and  rescind  the 
contract  upon  any  previous  failure  to  pay  for  the  goods 
within  the  time  provided  therein,  and  that  the  defendant 
recognized  and  affirmed  the  obligations  of  said  contract  on 
its  part  by  accepting  an  order  from  plaintiff  for  the  goods 
described  in  said  contract. 

The  complaint  alleges,  as  a  breach  of  the  contract  in  suit, 
that  the  j)laintiff,  on  August  30,  1901,  sent  an  order  to  the 
defendant  for  certain  described  goods,  wares  and  mer- 
chandise, but  the  defendant,  as  it  appears,  refused  to  fur- 
nish these  goods  and  wares,  and  by  reason  of  its  said  failure 
the  plaintiff  was  compelled  to  go  into  the  open  market  to 
obtain  the  goods,  and  was  compelled  to  pay  for  the  same 


Digiti 


zed  by  Google 


MAY  TERM,  1907.  595 

Ohio  Valley  Buggy  Co.  v,  Anderson  Forging  Co. — 168  Ind.  593. 

$488.80  more  than  it  was  required  to  pay  the  defendant 
for  the  same  goods  under  the  terms  and  conditions  of  the 
contract ;  that  the  plaintiff  performed  "each  and  all  of  the 
conditions  and  stipulations  in  said  contract  provided  upon 
its  part;"  that,  by  reason  of  the  defendant's  failure  to  ship 
the  goods  ordered  as  aforesaid,  plaintiff  has  been  damaged 
in  the  sum  of  $488.80.     Wherefore  he  demands  judgment. 

The  defendant  answered  in  two  paragraphs,  the  first 
being  the  general  denial.  The  second  alleges  that  the 
plaintiff  first  broke  and  violated  the  contract  in  suit  by 
repeatedly  failing  and  refusing  to  make  payments  for  the 
goods  furnished  and  delivered  to  it  by  the  defendant  under 
said  contract,  in  this,  to  wit,  by  the  terms  and  provisions 
thereof  all  goods  and  merchandise  therein  embraced  were 
to  be  paid  for  within  sixty  days  from  the  date  of  shipment ; 
that  plaintiff  repeatedly  and  persistently  failed  and  neg- 
lected to  pay  for  the  goods  and  wares  sold  and  shipped 
within  the  time  provided,  and  continued  openly  to  violate 
the  contract  in  this  respect  (here  follow  numerous  specifica- 
tions of  the  shipments  of  goods  and  wares  by  the  defendant 
to  the  plaintiff  upon  the  order  of  the  latter  under  the  con- 
tract, which,  as  shown,  it  failed  and  neglected  to  pay  for 
until  long  after  the  expiration  of  the  sixty  days,  the  time 
within  which  the  payments  were  to  be  made)  ;  that,  by 
reason  of  plaintiff's  repeated  violations  of  the  contract  in 
this  respect,  the  defendant  rescinded  and  repudiated  said 
contract,  and  not  otherwise. 

The  plaintiff  replied  to  this  answer  in  two  paragraphs. 
The  first  the  general  denial.  The  second  set  up  affirmative 
matter  to  show  that  after  the  rescission  or  repudiation  of 
the  contract  by  the  defendant  it  waived  all  breaches  or  vio- 
lations thereof  by  the  plaintiff,  and  approved,  ratified,  and 
confirmed  the  contract  in  suit  Upon  these  pleadings  the 
issues  were  joined.  There  was  a  trial  by  the  court  and  a 
general  finding  in  favor  of  the  defendant,  and  over  plain- 
tiff's motion  for  a  new  trial,  assigning  only  the  statutory 
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grounds,  judgment  was  rendered  in  favor  of  the  defendant 

The  only  error  assigned  is  based  upon  the  ruling  of  the 

court  in  denying  the  motion  for  a  new  trial.     It  is  argued 

by  counsel  for  appellant  that  the  decision  of  the 
1.     trial  court  is  not  sustained  by  sufficient  evidence, 

and  that  is  the  only  question  presented  for  review- 
In  determining  this  question,  under  a  well-settled  rule,  we 
are  to  be  controlled  by  the  evidence  in  the  record  which  is 
most  favorable  to  the  appellee.  The  contract  involved, 
which  was  introduced  in  evidence,  was  executed  by  the  par- 
ties and  became  effective  on  September  24,  1900.  Therein 
it  is  stipulated  that 

"The  Anderson  Forging  Company  agrees  to  sell  and 
cause  to  be  delivered,  and  the  Ohio  Valley  Buggy 
Company  agrees  to  buy  and  pay  for,  the  following 
goods  at  the  prices  and  terms  and  conditions  herein 
named,  as  follows:* 

4  Bow  Japanned  Steel  Bow  Sockets,  per  set. .  .38^0 
3  Bow  Japanned  Steel  Bow  Sockets,  per  set. .  .32^^ 
2%  Bow  Japanned  Steel  Eams  Horn  Bow  Sock- 
ets,, per  set 40c 

Extension  Steel  Bow  Sockets,  Japanned,  per  set .  45c 
8y2  Bow  Eams  Horn  10c  per  set  over  price  of  4  Bow. 
Terms  sixty  days  net,  or  two  per  cent  for  cash  if  paid 
between  the  10th  and  15th  of*  the  following  month  for 
previous  months;  all  goods  f.  o.  b.  Cincinnati,  Ohio. 
The  Anderson  Forging  Company  guarantee  prices 
against  a  general  decline.  All  goods  guaranteed  to  be 
up  to  standard  in  quality.  Quantity  of  bow  sockets  not  to 
exceed  2,500  sets.  This  contract  is  void  after  Septem- 
ber 1,  1901." 

There  are  other  stipulations  and  provisions  in  the  con- 
tract which  are  not  material  to  the  question  here  involved, 
hence  they  are  not  set  out. 

The  damages  claimed  by  appellant,  under  the  evidence, 
are  based  upon  the  breach  of  contract  which,  as  alleged  in 
the  complaint  and  shown  by  the  evidence,  occurred  on 
August  30,  1901,  and  is  attributed  to  appellee's  failing  and 
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refusing  to  furnish  to  appellant  a  certain  lot  of  bow  sockets 
ordered  by  the  latter  company  pn  that  date.  Appellee's 
counsel,  however,  insist  that  because  appellant  violated  the 
contract  on  its  part  in  repeatedly  failing  and  neglecting  to 
make  payments  within  the  terms  and  provisions  of  the  con- 
tract, for  the  goods  sold  and  furnished  thereunder,  it  re- 
scinded and  repudiated  the  contract  long  before  August  30, 
1901 ;  of  all  of  which  appellant  had  notice. 

The  evidence  in  the  case  shows  that  after  the  execution  of 
the  contract  in  question  the  first  shipment  of  goods  there- 
under was  made  by  appellee  to  appellant  on  September  29, 
1900.  These  goods  appear  to  have  been  paid  for  on  No- 
vember 13,  1900,  within  the  sixty  days.  The  evidence  dis- 
closes, however,  that  after  this  first  shipment  some  six  other 
separate  and  successive  shipments  were  made,  and  in  each 
and  all  of  which  appellant  was  in  default  in  making  pay- 
ments within  the  time  prescribed  in  the  contract.  To  par- 
ticularize in  this  respect,  the  evidence  shows  that  a  ship- 
ment of  goods  made  on  October  3,  1900,  was  not  paid  until 
February  15,  1901,  or  135  days  beyond  the  date  of  ship^ 
ment.  Goods  that  were  shipped  November  1,  1900,  re- 
mained unpaid  until  February  15,  1901,  107  days  beyond 
the  date  of  shipment.  For  goods  shipped  November  13, 
1900,  appellant  failed  to  pay  until  about  February  15,  1901, 
or  94  days  after  the  date  of  shipment.  Goods  shipped  on 
November  30,  1900,  were  not  paid  for  until  March  2,  1901, 
92  days  beyond  the  date  of  shipment.  Shipments  made 
December  4,  1900,  remained  unpaid  until  March  2,  1901, 
88  days  after  the  date  of  shipment  Goods  shipped  Decem- 
ber 18,  1900,  were  not  paid  for  until  March  2,  1901,  or  73 
days  after  shipment 

Appellant,  as  it  appears,  made  and  prolonged  its  default 
of  payments  in  the  face  of  the  fact  that  appellee  was  re- 
questing and  urging  payment  for  the  goods  which  it  had 
shipped  and  furnished.  Other  shipments  appear  to  have 
been  made  as  follows :    January  4, 1901 ;  January  29, 1901 ; 
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February  8,  1901 ;  February  15,  1901.  -AH  of  these  ship- 
ments were  paid  for  by  appellant  on  April  1,  1901.  The 
next  and  last  shipment  after  this  was  made  March  1,  1901, 
and  paid  for  on  the  6th  of  the  following  month.  After  ap- 
pellant had  permitted  the  bill  for  the  shipment  of  goods 
made  on  January  4,  1901,  to  run  unpaid  for  eighty-two 
days,  appellee,  about  March  27,  1901,  gave  notice  of  its  in- 
tention to  cancel  the  contract.  Mr.  Friedrich,  president  of 
appellant  company,  testified  that  his  company  had  full 
notice  from  appellee  that  the  latter  intended  to  cancel  the 
contract,  for  the  reason  that  appellant  did  not  pay  its  bills. 
The  notice  received  by  appellant  of  appellee's  purpose  to 
cancel  the  contract  appears  to  have  aroused  appellant  to 
action,  and  therefore  on  receiving  the  notice  it  promptly 
paid  all  of  its  bills,  and  by  April  6,  1901,  all  accounts  for 
goods  furnished  it  by  appellee  appear  to  have  been  paid  and 
settled.  No  other  shipments  were  made  by  appellee  after 
this  payment.  On  April  24,  1901,  it  appears  that  appellant 
ordered  from  appellee  some  bow  sockets.  This  order  was  not 
filled.  On  April  26,  1901,  appellee  notified  appellant  that 
it  had  actually  canceled  the  contract  on  account  of  appel- 
lant's violation  thereof.  Again,  on  May  24,  1901,  appellee, 
in  response  to  another  order  from  appellant  for  bow  sockets, 
wrote  a  letter  to  the  latter,  stating  therein  that  as  the  appel- 
lant had  violated  the  contract  by  not  paying  its  bills  when 
due,  as  it  had  agreed,  it  (appellee)  had  canceled  the  con- 
tract. 

We  have  here  presented  under  the  evidence  a  question  of 
law  which  counsel  for  appellant  insist  is  erroneously  de- 
cided by  the  judgment  of  the  trial  court.     In  their 
2.     endeavor  to  sustain  this  view  they  advance  the  argu- 
ment that  the  time  of  payment,  as  fixed  by  the  con- 
tract, for  the  goods  and  merchandise  sold  and  furnished 
by  appellee  was  not  of  the  essence  of  the  contract,  and  that, 
therefore,    appellant's    defaults   in   making  payments,    as 
shown  by  the  evidence,  did  not  justify  appellee  in  repudi- 
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ating  or  rescinding  the  contract,  or  in  refusing  to  furnish 
the  goods  and  wares  in  question.  It  is  further  argued  as  a 
second  proposition  that  if  appellant  did  first  violate  or  break 
the  contract  by  failing  to  pay  within  the  prescribed  time, 
nevertheless  appellee,  under  the  evidence,  must  be  held  to 
have  waived  the  breach.  In  answer  to  the  insistence  that 
the  time  fixed  for  payments  by  appellant  for  each  instalment 
of  goods  sold  and  furnished  is  not  of  the  essence  of  the  con- 
tract, it  may  be  said  that  this  principle  is  not  applicable  to 
the  case  at  bar,  for  it  is  well  settled  that  it  is  only  in  equity 
or  chancery  cases  where  this  rule  is  regarded  and  applied. 
This  case  is  an  action  at  common  law  to  recover  damages 
for  the  breach  of  the  contract  here  involved.     At  common 

law  time  is  of  the  essence  of  a  contract,  and  the 
3.     performance,  at  the  time  fixed  or  prescribed,  of  the 

conditions  or  stipulations  therein  by  the  contracting 
party  upon  whom  such  duty  rests  is  indispensable  unless 
waived  by  said  party.  The  party  in  default  of  the  perform- 
ance within  the  time  fixed  may,  by  reason  of  his  default, 
open  the  way,  or,  in  other  words,  give  the  other  party  the 
right,  at  his  election,  to  rescind  the  contract  or  to  refuse 
further  to  perform  the  conditions  or  stipulations  therein 
on  his  part.  It  is  certainly  manifest  that  the  contract  in 
suit  imposed  upon  appellee  the  obligation  to  furnish  the 
goods  at  the  prices  specified,  etc.,  and  likewise  imposed 
upon  appellant  the  obligation  to  pay  for  them  at  the  prices 
fixed  within  the  time  stipulated  by  the  contract.  These 
were  mutual  conditions,  a  compliance  with  which  the  law 
would  exact  of  each  party.  It  is,  under  the  contract,  as 
much  of  essence  or  substance  thereof  for  appellant  to  pay 
for  the  goods  within  the  time  stipulated  as  it  is  for  the 
appellee  to  furnish  them  as  therein  provided.  In  support 
of  the  above  propositions  see  Cromwell  v.  Wilkinson 
(1862),  18  Ind.  365,  371 ;  Phillips,  etc..  Const.  Co.  v.  Sey- 
mour (1875),  91  TJ.  S.  646,  23  L.  Ed.  341;  Norrington  v. 
Wright  (1885),  115  U.  S.  188,  203,  6  Sup.  Ct.  12,  29  L. 
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Ed.  366;  2  Mechem,  Sales,  §§1138,  1140,  lUl;  Stephen- 
son V.  Cady  (1875),  117  Mass.  6,  and  authorities  cited; 
Fletcher  v.  Cole  (1850),  23  Vt.  114. 

It  appears  that  appellee,  before  it  refused  to  fill  appel- 
lant's orders  for  more  goods,  had  already  performed  its 
obligations  under  the  contract  by  shipping  goods  to 

4.  appellant  as  ordered,  but  the  latter  company  appears 
to  have  repeatedly  and  successively  failed  to  per- 
form its  corresponding  duly  imder  the  contract  by  neglect- 
ing to  pay  for  same  within  the  time  prescribed.  Under 
these  circumstances  appellee  would  not  be  required  to  con- 
tinue to  comply  with  the  contract  by  furnishing  goods  to 
appellant  at  the  risk  of  the  latter's  failure  thereafter  to 
comply  with  the  conditions  of  the  contract  in  making  pay- 
ments as  required.  Appellant  alleged  in  its  complaint  that 
it  had  performed  "each  and  all  of  the  conditions  and  stipu- 
lations in  said  contract  provided  on  its  part.''  The  evi- 
dence, however,  falls  far  short  of  sustaining  these  aver- 
ments, but,  on  the  contrary,  clearly  shows  that  appellant 

-first  violated  the  terms  of  the  contract  upon  its  part  by 
failing  to  pay  the  bills  accruing  for  the  goods  purchased 
until  long  after  the  maturity  of  said  bills,  although  the 
])ayments  thereof  were  frequently  pressed  by  appellee. 
Upon  this  view  of  the  case,  and  under  these  circumstances, 
appellant,  having  first  violated  the  contract  in  this  respect, 
as  the  evidence  shows,  is  not  in  a  position  to  maintain  an 
action  thereon  against  appellee  for  the  alleged  breach 
thereof.  Shelian  v.  Rummel  (1890),  124  Ind.  347; 
Board,  etc.,  v.  Hill  (1888),  115  Ind.  316;  Franhel  v. 
Michigan,  etc,  Ins.  Co.  (1902),  158  Ind.  304;  2  Mechem, 
Sales,  §1143. 

In  the  section  just  cited  the  author,  quoting  from  Lord 

Blackburn  in  the  case  therein  referred  to,  says :    "The  rule 

of  law,  as  I  always  understood  it,  is  that  where  there 

5.  is  a  contract  in  which  there  are  two  parties,  each 
side  having  to  do  something,  if  you  see  that  the 
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failure  to  perform  one  part  of  it  goes  to  the  root  of  the  con- 
tract, goes  to  the  foundation  of  the  whole,  it  is  a  good  de- 
fense to  say,  *I  am  not  going  on  to  perform  my  part  of  it 
when  that  which  is  the  root  of  the*  whole  and  the  substan- 
tial consideration  for  my  performance  is  defeated  by  your 
misconduct.' " 

In  Skehan  v.  Rummel,  supra,  this  court  said:  "It  is 
familiar  law  that  where  one  of  the  parties  to  a  contract  asks 
its  enforcement  against  the  other  party  thereto,  he  must  be 
able  to  show  performance  on  his  part,  or  to  offer  a  legal 
excuse  for  his  failure  to  perform." 

In  Frankel  v.  Michigan,  etc.,  Ins.  Co.,  supra,  we  said: 
"If  the  appellant  had  himself  violated  the  contract  without 
legal  excuse,  he  could  not  maintain  an  action  upon  it." 

In  Hammond,  Contracts,  §463,  the  author,  speaking  in 
respect  to  a  contract  whereby  goods  are  sold  to  be  furnished 
or  delivered  and  paid  for  in  instalments,  asserts  that  ac- 
cording to  the  weight  of  authority  in  America  the  failure 
of  the  seller  to  deliver  any  one  instalment,  or  a  substantial 
part  thereof,  according  to  the  contract,  entitles  the  buyer  to 
rescind  and  refuse  to  accept  further  instalments,  and  that 
the  seller  has  the  right  to  rescind  in  case  the  buyer  fails 
to  accept  and  pay  for  each  instalment.  In  support  of  the 
right  of  appellee  to  rescind  the  contract  and  decline  to  fur- 
nish to  appellant  the  goods  in  question,  see,  in  addition  to 
the  authorities  hereinbefore  cited,  McGrath  v.  Oegner 
(1893),  77  Md.  331,  26  Atl.  502,  39  Am.  St.  415;  Robson 
V.  Bohn  (1880),  27  Minn.  333,  7  K  W.  357;  Pope  v. 
Porter  (1886),  102  K  Y.  366,  7  K  E.  304;  Hill  v.  Blake 
(1884),  97  N.  Y.  216 ;  Rugg  &  Bryan  v.  Moore  (1885),  110 
Pa.  St.  236,  1  Atl.  320;  Bennett  v.  Shaughnessy  (1889),  6 
Utah  273,  22  Pac.  156;  Reybold  v.  Voorhees  (1858),  30 
Pa.  St.  116;  King  Philip  Mills  v.  Slater  (1880),  12  K.  I. 
82,  34  Am.  Rep.  603;  Gardner  v.  Clark  (1860),  21  N.  Y. 
399;  Bradley  v.  King  (1867),  44  ID.  339. 
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In  McGrath  v.  Gegner,  supra,  the  plaintiff  agreed  under 
the  contract  in  suit  to  purchase  from  the  defendant  200,000 
bushels  of  oyster  shells  during  the  season  beginning  Sep- 
tember 1,  1891,  and  ending  May  1, 1892.  Under  the  agree- 
ment he  was  to  pay  on  the  first  day  of  each  and  every  suc- 
cessive week  for  the  shells  delivered  during  the  previous 
week.  After  the  delivery  of  about  seventy-five  bushels  of 
these  shells,  the  defendant  notified  the  plaintiff  that  the  con- 
tract was  at  an  end,  on  accoimt  of  the  latter's  failure  to 
make  the  weekly  payments  and  he  refused  to  deliver  to  him 
any  more  shells.  The  court,  in  that  case,  in  passing  upon 
the  right  of  the  seller  of  the  shells  (the  defendant)  to  re- 
scind the  contract  because  of  the  plaintiff's  (the  buyer's) 
failure  to  comply  therewith  by  making  weekly  payments 
for  the  shells  delivered  as  therein  provided,  held  that  such 
payments  were  meant  and  understood  by  the  parties  to  be 
of  the  essence  of  the  contract,  and  the  plaintiff  having  failed 
time  and  again  to  make  these  payments  according  to  the 
agreement,  the  defendant  had  the  right  to  put  an  end  to  the 
contract 

In  regard  to  the  question  of  waiver  by  appellee  of  its 

right  to  take  advantage  of  the  breaches  or  violations  of 

the  contract  in  suit  upon  the  part  of  appellant  on 

6.  the  ground  that  it  accepted  payment  from  the  latter 
of  the  delinquent  bills  after  having  notified  appel- 
lant of  its  intention  to  cancel  the  contract  on  account  of 
appellant's  repeated  and  continued  delinquencies  in  making 
payment,  it  may  be  said  that  appellant  was  liable  for  the 
payment  of  goods  which  it  had  received  and  used,  and  its 
duty  to  pay  for  them  was  a  continuing  one,  resting  upon  it 
until  the  bills  were  paid  and  satisfied.  The  breaches  or 
violations  upon  the  part  of  appellant  had  already  taken 
place,  and  there  is  nothing  in  the  evidence  to  show  that  any 
act  of  the  appellee  induced  or  in  any  manner  gave  appellant 
the  right  to  violate  the  contract.  The  money  was  due  and 
owing  to  appellee  at  the  time  it  was  paid,  and  it  certainly 
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had  the  right  to  accept  what  were  its  dues.  The  acceptance 
alone  of  the  money,  under  the  circumstances,  was  in  no 
manner  inconsistent  with  appellee's  existing  rights,  and 
could  not  operate  as  an  estoppel  against  it,  or  constitute  a 
waiver  of  its  right  to  interpose  the  defense  which  it  has  in 
this  action.  Bishop,  Contracts  (2d  ed.),  §792;  2  Mechem, 
Sales,  §§1070,  1071;  Boyal  v.  Aultman  &  Taylor  Co. 
(1888),  116  Ind.  424,  2  L.  IL  A.  526.  See,  also,  Oer- 
mania  Fire  Ins.  Co.  v.  Pitcher  (1903),  160  Ind.  392; 
Aetna  Life  Ins.  Co.  v.  Fitzgerald  (1905),  165  Ind.  317, 
1  L.  K.  A.  (K  S.)  422,  112  Am.  St.  232. 

Mr.  Bishop,  in  his  work  on  contracts,  on  the  question  of 
waiver,  states  the  rule  as  follows:  "Waiver  is  where  one 
in  possession  of  any  right,  whether  conferred  by  law  or  by 
contract,  and  of  full  knowledge  of  the  material  facts,  does 
or  forbears  the  doing  of  something  inconsistent  with  the 
existence  of  the  right  or  of  his  intention  to  rely  upon  it; 
thereupon  he  is  said  to  have  waived  it,  and  he  is  precluded 
from  claiming  anything  by  reason  of  it  afterward." 
Bishop,  Contracts  (2d  ed.),  §792. 

It  follows,  under  the  evidence  in  this  case  and  the  law 
applicable  thereto,  that  the  finding  of  the  court  in  favor  of 
appellee  was  a  right  conclusion,  and  the  judgment  is  ac- 
cordingly affirmed. 


Oil -Well  Supply  Company  v.  Watson  et  al. 

[No.  20,861.    Filed  February  19,  1907.    Rehearing  denied  June 

6,  1907.] 

1.  Appeal. — New  Trial — Demurrer  to  Answers, — When  Same 
Questions  Presented. — ^Where  demurrers  to  the  answers  and 
the  motion  for  a  new  trial  present  the  same  questions  on  appeal, 
a  decision  on  the  evid^ice  suffices  for  both.    p.  607. 

2.  Sales. — Caveat  Emptor. — Implied  Warranties. — ^Where  the 
vendor,  who  is  neither  the  manufacturer  nor  producer,  sells  the 
goods  for  all  purposes  to  which  they  are  adapted,  and  the  goods 
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are  in  existence  and  capable  of  inspection,  the  maxim  caveat 
emptor  applies,  in  the  absence  of  fraud,  even  though  defects, 
not  discoverable  on  examination,  exist  in  the  goods,    p.  607* 

3.  Sai£S.  —  Implied  Warranties,  —  Special  Fitness,  —  Where  the 
vendor  sells  and  the  vendee  buys  a  specific  chattel  for  a  known 
purpose,  for  a  full  consideration,  and  inspection  is  either  im- 
practicable or  no  opportunity  is  afforded,  there  is  an  implied 
warranty  that  the  chattel  is  fit  for  the  purpose;  and  this  is 
true  regardless  of  whether  the  vendor  was  the  manufacturer  or 
a  mere  dealer,  or  whether  the  contract  of  sale  was  executory  or 
executed,    p.  608. 

4.  Same. — Specific  Goods, — Implied  Warranty, — ^There  is  an  im- 
plied warranty  of  soundness  and  serviceability  in  the  sale,  by 
a  dealer,  of  a  Fitler  cable  for  drilling  purposes,  such  goods 
having  an  established  reputation  for  such  qualities,    p.  611. 

5.  Same. — Implied  Warranties, — Opportunity  for  Inspection, — 
Cables, — ^Where  a  vendor  sold«  for  a  specific  purpose,  a  cable 
1,400  feet  long,  wound  in  a  coil  and  securely  ¥rrapped  with  bur- 
lap, the  vended  did  not  have  an  opportunity  to  examine  for  de- 
fects, so  as  to  make  the  maxim  caveat  emptor  applicable  to  his 
purchase,    p.  612. 

6.  Pi£ADiNG. — Answers, — Sales, — Implied  Warranties, — Reliance 
Upon, — An  answer  stating  that  ''relying  on  the  presumed 
knowledge  of  the  plaintiff  of  the  required  qualities  of  said  cable 
from  their  exposing  it  for  sale,  and  selling  the  same,  they  pur- 
chased it  as  herein  stated,"  sufiUciently  shows  that  defendants 
relied  upon  the  implied  warranty  of  soundness  and  fitness,  if 
such  an  allegation  is  necessary  at  all.    p.  613. 

7.  Same. — Answers, — Sales, — Implied  Warranties, — Breach, — ^An 
answer  showing  that  the  cable  purchased  for  a  known  purpose 
was  not  fit  for  the  purpose,  but  was  "wholly  worthless,"  "rot- 
ten, weak,  and  would  not  sustain  the  strain  and  weight  neces- 
sarily put  on  it  in  drilling  such  wells,  and  broke"  when  used, 
and  that  as  soon  as  defendants  discovered  such  condition  they 
"returned"  il  to  plaintiff  and  "notified"  the  vendor  of  the  con- 
dition thereof,  sufiiciently  shows  the  breach  of  the  implied  war- 
ranty of  fitness  and  soundness,  and  that  a  test  thereof  was  sea- 
sonably made,  the  whole  transaction  up  to  the  filing  of  the 
answers  occurring  within  five  months  from  the  time  of  the  sale, 
p.  613. 

8.  Sales. — Rescission, — Reasonable  Tims, — Question  for  Jury, — 
In  the  absence  of  a  contractual  provision,  a  reasonable  time  is 
given  to  a  person  buying  a  specific  article  for  a  known  purpose, 
no  opportunity  for  inspection  being  given,  in  which  to  test  such 
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article  and,  if  unfits  to  return  same  and  rescind  the  contract; 
and  whether  the  time  proved  is  reasonable,  is*  a  question  for 
the  jury.  p.  614. 
9.  Pleading.  —  Uncertainty.  —  Motion  to  Make  More  Specific, — 
Where  answers  fail  to  set  out  the  specific  time  that  goods  were 
ascertained  to  be  unfit  for  the  purpose  for  which  they  were 
bought,  a  motion  to  make  more  specific  is  the  proper  remedy, 
p.  615. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  the  Oil- Well  Supply  Company  against  John 
C.  Watson  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Transferred  from  Appellate  Court 
under  §1337u  Bums  1901,  Acts  1901,  p.  590.    Affirmed. 

Abram  Simmons  and  FranJc  C.  Dailey,  for  appellant. 
St.  John  &  Charles  and  Williard  B.  Gemmill,  for  appel- 
lees. 

Hadley,  J. — Appellant  is  a  corporation  and  a  dealer  in 
supplies  for  drilling  oil-and  gas-wells,  located  at  Marion. 
Appellees  are  partners  engaged  in  drilling  oil-and  gas-wells 
in  the  vicinity.  On  June  3,  1904,  appellees  purchased 
from  appellant  a  two-inch  Fitler  cable,  1,400  feet  long,  and 
weighing  2,010  pounds.  Appellees  were  acquainted  with 
the  Fitler  cable  and  inquired  for  that  make.  They  had 
heen  engaged  in  the  vicinity,  as  drillers,  for  several  years, 
which  was  known  to  appellant's  superintendent,  who  made 
the  sale.  Two-inch  cables  were  used  in  that  vicinity  for 
no  purposes  but  drilling  and  for  pulling  casings.  The  cable 
when  purchased  was  wrapped,  both  the  rope  and  the  coiled 
package,  in  burlap,  just  as  it  was  when  it  left  the  factory 
in  Philadelphia,  a  few  days  before,  and  neither  appellant 
nor  appellees  had  any  opportunity  to  examine  or  inspect 
the  quality  of  the  cable  before  the  purchase.  There  was  no 
practicable  way  of  inspection,  or  of  testing  its  strength  and 
quality,  but  by  attaching  the  drill  to  it.  After  four  days' 
use,  the  cable  broke,  and  in  twelve  days'  use,  within  a 
period  of  about  two  months,  it  broke  three  times,  and 
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proved  worthless  as  a  cable.  One  of  the  three  strands  of 
which  the  cable  was  composed  was  made  of  inferior  and 
rotten  material,  and  each  break  of  the  cable  was  in  this 
strand.  Upon  the  first  break  notice  and  complaint  was 
made  to  the  appellant,  and  in  about  two  months,  and  soon 
after  the  last  break,  appellees  returned  it  to  appellant. 

The  form  of  action  upon  the  foregoing  facts  is  an  ordi- 
nary complaint  for  goods  sold  and  delivered.  There  were 
two  aflSrmative  answers,  in  eflFect  the  same,  the  second  of 
which  is  in  substance  as  follows:  The  defendants  were  at 
the  time  in  the  complaint  mentioned,  and  still  are,  engaged 
in  the  business  of  drilling  oil-and  gas-wells,  in  which  busi- 
ness they  were  required  to  use  large  and  strong  ropes  or 
cables.  The  plaintiflF  was  engaged  in  the  business  of  fur- 
nishing supplies  to  persons  engaged  in  drilling  gas-and  oil- 
wells,  among  which  supplies  were  such  ropes  and  cables. 
Defendants  admit  that  at  the  time  mentioned  in  the  com- 
plaint they  purchased  from  the  plaintiff  one  such  cable  to 
be  used  by  the  defendants  in  the  drilling  of  such  wells,  and 
that  said  cable  was  and  is  the  goods  and  merchandise  named 
and  described  in  the  complaint.  The  plaintiff  at  the  time 
knew  that  the  defendants  were  engaged  in  the  business  of 
drilling  such  gas-and  oil-wells,  and  well  knew  that  the  de- 
fendants were  purchasing  and  did  purchase  said  cable  for 
the  purpose  of  using  the  same  in  drilling  such  wells.  De- 
fendants aver  that  before  and  at  the  time  of  so  purchasing 
said  cable  they  had  no  means  of  knowing  or  testing  the 
qualities  or  strength  of  said  cable,  until  they  put  the  same 
into  actual  use ;  that,  relying  upon  the  presumed  knowledge 
of  the  plaintiff  of  the  required  qualities  of  said  cable,  from 
its  exposing  to  sale  and  selling  the  same,  they  purchased 
the  same  as  herein  stated;  that  said  cable  was  not  a  good 
cable  and  fit  for  the  uses  and  purposes  for  which  it  was 
intended,  and  for  which  defendants  purchased  it,  but  it 
was  wholly  worthless  and  unfit  for  such  purposes;  that  it 
was  rotten,  weak,  and  would  not  sustain  the  strain  and 
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weight  necessarily  put  on  it  in  drilling  such  wells,  and 
broke  and  went  to  pieces  when  used  in  drilling  less  than 
fifty  feet  in  depth,  and  therefore  there  was  great  danger  of 
losing  defendant's  tools  in  use  of  said  cable  in  drilling 
wells,  and  was  therefore  of  no  value  whatever  for  the  pur- 
poses for  which  defendants  purchased  the  same  of  said 
plaintiff;  that  as  soon  as  they  discovered  the  worthlessness 
of  said  cable  they  returned  the  same  to  the  plaintiff  at  its 
place  of  business,  and  notified  the  plaintiff  of  the  condition 
and  worthlessness  of  the  same.  A  demurrer  to  each  of  the 
aflSrmative  answers  was  overruled. 

These  answers  were  drawn  and  the  case  was  tried,  and  is 

presented  here,  upon  the  theory  that  the  cable  was  sold  by 

the  appellant  to  appellees  upon  an  implied  warranty 

1,  that  it  was  reasonably  fit  for  the  purpose  for  which 
it  was  to  be  applied.     The  challenged  insuflSciency 

of  the  evidence  to  sustain  the  finding  of  the  court  also  pre- 
sents the  same  question,  and  it  will  not  be  useful  for  us  to 
give  the  demurrers  and  the  evidence  separate  consideration. 
Was  there  an  implied  warranty  of  fitness  accompanying 
the  sale?  There  are  but  few  subjects  of  the  law  that  ap- 
pear, upon  a  cursory  examination  of  the  authorities, 

2.  to  be  in  such  a  hopeless  state  of  confusion  as  that 
which  relates  to  what  constitutes  proper  exceptions 

to  the  rule  of  caveat  emptor.  A  closer  study,  however,  will 
reveal  that  the  apparent  disagreement  is  largely  the  result 
of  unguarded  language  employed  by  judges  and  writors, 
not  in  sympathy  with  the  harshness  and  apparent  incon- 
gruities of  the  old  rule,  and,  while  there  has  been  much 
breaking  away  from  the  ancient  maxim,  and  considerable 
difference  in  the  paths  chosen,  yet  the  ostensible  conflict  is 
due  quite  as  much  to  the  difference  in  the  facts  of  particu- 
lar cases,  as  to  the  doctrine  applied.  "The  maxim  of 
caveat  emptor/*  says  Mr.  Story,  "seems  gradually  to  be  re- 
stricted in  its  operation,  and  limited  in  its  domain,  and 
beset  with  the  circumvallations  of  the  modem  doctrine  of 
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implied  warranty,  until  it  can  no  longer  claim  the  empire 
over  the  law  of  sales,  and  is  but  a  shadow  of  itself."  Story, 
Sales  (4th  ed.),  §359.  It  may  be  said,  however,  that  when 
chattels  are  sold  generally  for  all  purposes  to  which  they 
are  adapted,  and  the  seller  is  not  the  manufacturer  nor 
producer,  and  the  property  is  in  existence,  and  may  be  in- 
spected by  the  buyer,  and  there  is  no  fraud  on  the  part  of 
the  seller,  the  maxim  caveat  emptor  applies;  even  though 
defects  exist  in  the  goods  which  are  not  discoverable  on 
examination.  The  doctrine  of  caveat  emptor  rests  upon  the 
principle  that  the  purchaser  sees,  or  may  see,  and  know 
what  he  buys ;  and  not  demanding  an  express  warranty,  it 
will  be  conclusively  held  that  he  was  content  to  rely  upon 
his  own  judgment,  and  if  the  goods  prove  inferior  in 
quality,  the  purchaser  has  no  remedy,  but  must  bear  the 
loss  himself.  Brantley  v.  Thomas  (1859),  22  Tex,  270, 
73  Am.  Dec.  264;  2  Kent's  Comm.  (14th  ed.),  *479. 

But  where  the  purchaser  has  no  opportunity  to  inspect 
the  goods,  and  no  knowledge  of  the  quality,  and  no  means 

of  forming  an  opinion  of  his  own  with  respect  to  the 
3.     quality,  the  reason  of  the  rule  fails ;  and  upon  such 

facts  an  important  exception  has  been  engrafted 
upon  the  rule,  namely,  where  the  contract  is  for  a  certain 
kind  of  chattel,  for  a  particular  purpose  known  to  the  seller, 
and  it  is  impracticable  or  no  opportunity  is  afforded  the 
buyer  to  inspect  the  property  before  delivery,  and  where 
the  article  is  kept  for  sale  by  the  vendor  as  suitable  for  the 
particular  purpose,  and  sold  by  him  to  the  vendee  for  a 
sound  price,  and  as  adapted  and  good  for  the  purpose,  there 
arises  an  implied  warranty  that  the  thing  is  reasonably  fit 
for  the  special  purpose  intended  by  the  vendee ;  and  this  is 
true  without  reference  to  whether  the  transaction  relates 
to  an  executory  or  completed  contract,  or  whether  to  a 
manufacturer  or  dealer.  This  exception  is  controlling  in 
this  case,  and  we  therefore  deem  it  proper  to  indicate  the 
current  of  authorities  upon  the  point 
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Among  the  English  cases,  and  one  in  which  many  of  the 
English  decisions  are  reviewed  and  classified,  is  Jones  v. 
Just  (1868),  L  R.  3  Q.  B.  197.  The  plaintiff,  in  Liver- 
pool, contracted  with  the  defendant  for  200  bales  of  Manila 
hemp,  soon  to  arrive  from  Singapore  in  certain  ships.  The 
hemp  arrived,  was  delivered  to  the  plaintiff  and  paid  for. 
Upon  examination  it  was  found  that  the  hemp  had  been 
damaged  by  salt  water,  unpacked,  dried  and  repacked  be- 
fore shipment  from  Singapore,  and  while  it  had  not  lost 
is  character  as  hemp,  still  it  had  been  rendered  unmerchant- 
able as  Manila  hemp.  The  defendant  did  not  know,  when 
he  made  the  contract,  the  condition  of  the  hemp.  In  dis- 
posing of  the  case  the  court  said:  "It  appears  to  us,  in 
the  result  of  this  case,  that  the  maxim  caveat  emptor  cannot 
apply,  and  that  it  must  be  assumed  that  the  buyer  and 
seller  both  contemplated  a  dealing  in  an  article  which  was 
merchantable.  The  buyer  bought  for  the  purpose  of  sale, 
and  the  seller  could  not  on  any  other  supposition  than  that 
the  article  was  merchantable  have  found  a  customer  for  his 
goods,  and  the  buyer  must  be  taken  to  have  trusted  to  the 
judgment,  knowledge,  and  information  of  the  seller,  as  it 
is  clear  that  he  could  exercise  no  judgment  of  his  own ;  and 
tTiis  appears  to  us  to  be  at  the  root  of  the  doctrine  of  im- 
plied warranty." 

The  fifth  classification  referred  to  is  thus  stated: 
"Where  a  manufacturer  undertakes  to  supply  goods  which 
he  makes,  or  in  which  he  deals,  but  which  the  vendee  has 
not  had  the  opportunity  of  inspecting,  it  is  an  implied  term 
in  the  contract  that  he  shall  supply  a  merchantable  article. 
*  *  *  Therefore  it  must  be  taken  as  established  that, 
on  the  sale  of  goods  by  a  manufacturer  or  dealer,  to  be 
applied  to  a  particular  purpose,  it  is  a  term  in  the  contract 
that  they  shall  reasonably  answer  that  purpose." 

In  the  case  of  Oardener  v.  Gray  (1815),  4  Camp.  144, 
the  contract  was  for  the  sale  of  twelve  bales  of  "waste  silk." 
It  was  purchased  in  London  and  sent  to  Manchester,  and 
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there  found,  upon  arrival,  to  be  of  a  quality  not  salable 
under  the  denomination  of  "waste  silk."  Lord  Ellenbor- 
ough,  in  his  opinion,  said:  "Under  such  circumstances, 
the  purchaser  has  a  right  to  expect  a  salable  article  answer- 
ing the  description  in  the  contract  Without  any  particular 
warranty,  this  is  an  implied  term  in  every  such  contract 
Where  there  is  no  opportunity  to  inspect  the  commodity,  the 
maxim  of  caveat  emptor  does  not  apply." 

"When,"  says  Mr.  Story,  "an  examination  of  manufac- 
tured goods  is,  from  their  nature  or  situation  at  the  time 
of  the  sale,  impracticable,  a  warranty  will  be  implied  that 
they  are  merchantable.  "  Thus  *  *  *  if  they  be  in 
bales  so  that  an  examination  of  the  center  cannot  be  made 
without  tearing  each  bale  to  pieces,  the  seller  will  be  under- 
stood to  warrant  them  to  be  merchantable,  and  of  the 
quality  demanded  and  fairly  expected  by  the  buyer." 
Story,  Sales  (4th  ed.),  §368.     See,  also,  §371,  and  notes. 

Benjamin,  Sales  (2d  ed.),  p.  55,  states  the  following  as 
the  rule  established  by  the  authorities:  "Where  goods  are 
ordered  by  description  from  a  seller  who  deals  in  goods  of 
that  description  (whether  he  be  the  manufacturer  or  not) 
and  the  buyer  has  no  opportunity  of  examining  the  godds, 
there  is  an  implied  condition  that  the  goods  shall  be  of 
merchantable  quality."  See,  also,  Benjamin,  Sales  (7th 
Am.  ed.),  §645. 

"It  is  likewise  held,"  says  Mr.  Chitty,  "that  where  there 
is  a  contract  to  supply  goods  of  a  particular  description, 
and  the  buyer  has  not  had  an  opportunity  of  inspecting  the 
goods,  they  must  not  only,  in  fact,  answer  the  description, 
but  must  also  be  salable  or  merchantable  under  that  descrip- 
tion." Chitty,  Contracts  (12th  ed.),  p.  495.  See,  on  same 
subject,  2  Kent's  Comm.  (14th  ed.),  *478. 

On  a  sale  of  hogs,  known  by  the  seller  to  be  intended  for 
market,  and  with  no  opportunity  for  inspection,  there  is 
an  implied  warranty  of  fitness.  Best  v.  Flint  (1885),  58 
Vt  543,  5  Atl.  192,  56  Am.  Rep.  570. 
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In  Brantley  v.  Thomas  (1858),  22  Tex.  270,  73  Am. 
Dec.  264,  the  purchaser  executed  his  note  for  a  lot  of 
tobacco,  which,  after  delivery,  without  a  chance  to  inspect, 
was  found  to  be  of  an  inferior  quality.  With  respect  to 
which  the  court  says:  "The  rule  of-  caveat  emptor  is 
founded  in  the  idea  that  the  purchaser  sees  what  he  buys, 
and  exercises  his  own  judgment ;  and  the  strong  tendencies 
of  the  modem  decisions  is  to  imply  a  warranty  of  quality 
in  all  cases  where  the  purchaser  has  no  opportunity  to  exer- 
cise his  own  judgment." 

A  commercial  contract  for  the  delivery  of  "one  cargo  of 
ice"  implies  the  condition  that  the  ice  shall  be  of  a  mer- 
chantable quality.  "When  the  sale  is  of  specific  goods,  but 
the  buyer  has  no  chance  to  inspect  them,  the  name  given  to 
the  goods  in  the  contract,  taken  in  its  commercial  sense, 
may  describe  all  that  the  purchaser  is  entitled  to  demand." 
Murchie  v.  Cornell  (1891),  155  Mass.  60,  29  N.  E.  207, 
14  L.  R.  A.  492,  31  Am.  St.  526.  So  it  was  held  with 
respect  to  "Manila  sugar."  Gossler  v.  Eagle  Sugar  Re- 
finery (1869),  103  Mass.  331.  To  same  effect'  see  Hood 
V.  Block  Bros.  (1886),  29  W.  Va.  244,  11  S.  E.  910;  Lee 
v.  Sickles  Saddlery  Co.  (1889),  38  Mo.  App.  201;  Shaw 
V.  Smith  (1891),  45  Kan.  334,  25  Pac.  886,  11  L.  E.  A. 
681;  Davis,  etc..  Drill  Co.  v.  Mailory  (1905),  137  Fed. 
332,  69  C.  C.  A.  662,  69  L.  R.  A.  973 ;  Merchants,  etc., 
Sav.  Bank  v.  Fraze  (1894),  9  Ind.  App.  161,  53  Am.  St. 
341;  Zimmerman  v.  Druecker  (1896),  15  Ind.  App.  512. 

Concerning  the  facts  of  this  case,  it  is  shovm  that  appel- 
lees ordered  a  specific  article,  namely,  a  two-inch  Fitler 
cable.     The  seller  was  personally  acquainted  with 

4.  the  buyers,  knew  that  their  business  was  the  drilling 
of  wells,  and  knew  that  a  two-inch  cable  was  used 
in  that  field  for  no  other  purpose  than  drilling  wells.  The 
buyers  had  spent  many  years  in  the  business  and  were  well 
acquainted  with  the  reputation  and  merits  of  the  Fitler 
cable,  and  knew  the  value  and  suitableness  of  the  ordinary 
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product  of  the  Fitler  mills  for  drilling  purposes.  Appel- 
lant was  a  dealer  in  oil-well  supplies,  and  presumably 
well  advised  as  to  the  brands  of  goods  that  were  most 
suitable  and  acceptable  to  the  trade  in  that  district,  and 
was  keeping  the  Fitler  cable  in  stock,  and  holding  it  out 
to  those  engaged  in  drilling  as  good  and  sufficient  cordage 
for  their  business,  offering  to  sell,  not  an  inferior  quality 
of  the  same,  but  an  ordinarily  sound  cable,  fit  and  sufficient 
for  drilling.  At  the  time  of  the  transaction  there  was  not 
a  word  said  about  the  cable's  being  sound  or  unsound.  The 
buyers  doubtless  relied,  as  they  had  the  right  to,  upon  the 
judgment  and  information  of  the  seller,  perhaps  not  to 
rely  upon  him  to  examine  the  quality  of  that  particular 
cable,  but  upon  his  having  such  information  from  the 
manufacturer  as  warranted  his  offering  to  sell  the  article  as 
of  good  grade.  So  there  can  be  not  the  shadow  of  doubt 
but  that  the  vendor  and  vendees  at  the  time  mutually 
intended  and  believed  they  were  transferring  a  two-inch 
Fitler  cable  possessed  of  all  the  virtues  ordinarily  pos- 
sessed by  the  cables  bearing  that  name. 

A  rotten  Fitler  cable,  unfit  for  drilling,  was  not  contem- 
plated by  the  parties.  Such  a  thing  did  not  enter  the 
negotiations.  The  price  was  made  on  the  basis  that 
the  articles  should  be  sound  and  of  good  grade;  and, 
being  worthless  as  a  cable,  it  cannot  be  said  that  the  buyers 
got  what  they  bought,  or  that  the  seller  delivered  what  he 
sold. 

But  counsel  for  appellant  affirm  that  appellees  neglected 
a  sufficient  opportunity  to  examine  the  goods  before  pur- 
chasing, and  should  therefore  be  brought  within  the 
5.  rule  of  caveat  emptor.  We  think  otherwise.  It  is 
without  controversy  that,  when  the  sale  was  made 
the  rope  or  cable  from  end  to  end  was  wrapped  in 
burlap,  and  the  coil  made  by  1,400  feet  of  two-inch  rope 
was  also  enveloped  in  burlap.  The  package  weighed  2,010 
pounds,  and  it  was  wholly  impracticable  to  inspect  it  for 
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infirmities.  Tearing  the  coil  asunder,  and  unwrapping  the 
rope  throughout,  would  hav^  been  unavailing,  since  the  evi- 
dence is  uncontradicted  that  the  defect  in  the  material,  and 
want  of  strength  in  one  strand  of  the  rope,  could  not  have 
been  discovered  or  tested  in  any  other  way  than  by  attach- 
ing it  to  the  drill.  Locke  v.  Williams  (1876),  40  Wis. 
377,  381. 

A  further  objection  to  the  answers  is  that  neither  avers 

that  the  defendants  relied  upon  the  warranty.    It  is  alleged 

that,  "relying  on  the  presumed  knowledge  of  the 

6.  plaintiff  of  the  required  qualities  of  said  cable  from 
their  exposing  it  for  sale,  and  selling  the  same,  they 

purchased  it  as  herein  stated."  Assuming  that  such  an 
averment  was  essential  to  the  answers,  we  hold  that  the  one 
quoted  was  sufficient  on  demurrer. 

It  is  further  argued  that  the  answers  are  bad  because 

they  fail  to  aver  the  particulars  of  the  breach,  and  that  the 

cable  was  tested  in  a  proper  manner  and  within  a 

7.  reasonable  time.     The  allegations  are:     "Defend- 
ants aver  that  said  cable  was  not  a  good  cable  and 

fit  for  the  uses  and  purposes  for  which  it  was  intended  and 
for  which  the  defendants  purchased  it,  but  it  was  wholly 
worthless  and  unfit  for  such  purposes.  That  it  was  rotten, 
weak,  and  would  not  sustain  the  strain  and  weight  neces- 
sarily put  on  it  in  drilling  such  wells,  and  broke  and  went 
to  pieces  when  used  in  drilling  less  than  fifty  feet  in  depth. 
♦  *  *  That  as  soon  as  they  discovered  the  worthless- 
ness  of  said  cable  they  returned  the  same  to  said  plaintiff 
at  his  place  of  business,  and  notified  him  of  the  condition 
and  worthlessness  thereof."  The  third  paragraph  is  dif- 
ferent only  in  this :  "That  it  was  rotten,  weak,  and  would 
not  and  did  not  sustain  the  weight,"  etc.  The  complaint 
sets  forth  that  the  cable  was  sold  and  delivered  on  June  3, 
1904.  The  answers  in  question  were  filed  at  the  November 
term  following.  The  answers  show,  that  the  cable  was 
knowingly  sold  and  bought  for  the  particular  purpose  of 
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drilling  oil-and  gas-wells;  that  it  was  not  fit  for  that  pur- 
pose ;  that  it  was  rotten,  and  would  not  sustain  the  weight 
and  strain  of  the  drill,  and  broke  and  went  to  pieces  when 
used  in  drilling  less  than  fifty  feet  in  such  wells ;  and  that 
as  soon  as  they  discovered  the  worthlessness  of  the  cable 
they  notified  the  plaintiff  and  returned  the  cable  to  him  at 
his  place  of  business.  So  it  happens  that  the  sale  of  the 
property,  its  test,  its  return  to  the  plaintiff,  and  the  filing 
of  the  answers  embraced  a  period  of  about  five  months. 
The  charge  is  that  the  cable  was  unfit,  was  rotten,  and  when. 
used  in  drilling  would  not  sustain  the  weight  of  the  drill, 
and  broke  before  it  had  drilled  fifty  feet.  These  a^^erments 
are  sufficient  to  characterize  the  test,  and  to  show  the  un- 
fitness of  the  property  for  the  specific  purposes  contem- 
plated by  the  parties  to  the  sale.  It  was  not  necessary,  in  a 
case  like  this,  to  allege  the  specific  date  of  the  test  Neither 
do  we  understand  that  any  such  doctrine  is  asserted  in 
Johnston  Harvester  Co.  v.  Bartley  (1882),  81  Ind.  406. 
There  being  no  stipulation  in  the  contract  as  to  the  time  in 

which  the  test  or  return  should  be  made,  in  case  it 
8.     proved  unsatisfactory,  the  law  implies  a  reasonable 

time  to  support  a  rescission,  and  what  constitutes  a 
reasonable  time  under  the  circumstances  was  in  this  case, 
and  is  as  a  general  rule,  a  question  of  fact  for  the  jury. 
Warder,  etc,  Co.  v.  Home  Bros.  (1900),  110  Iowa  285, 
81  N.  W.  591;  Pzerson  v.  Crooks  (1889),  116  N.  Y.  539, 
551,  22  N.  E.  349,  12  Am.  St.  831 ;  Whitcomb  v.  Denio 
(1880),  52  Va.  382,  390;  Parmlee  v.  Adolph  (1875),  28 
Ohio  St.  10,  17;  Chrh  v.  Wheeling  Steel  Works  (1893), 
53  Fed.  494,  3  C.  C.  A.  600,  604. 

If  the  averments,  therefore,  are  such  as  to  warrant  proof 
of  the  particular  time  at  which,  or  during  which,  the  test 
was  made — and  we  think  they  are — it  must  be  held  suffi- 
cient on  demurrer.  The  reply  in  denial  put  all  the  aver- 
ments of  the  answers  in  issue.  The  complaint  and  answer 
thereto  made  it  appear  to  the  court  that  the  test  was  some 
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time  within  the  five  months  after  the  sale;  and  whether  it 
was  a  reasonable,  or  an  unreasonable  time^  under  the  cir^ 
cumstances,  was  one  of  fact,  and  not  of  law.  The 
9.  answers  are  uncertain  as  to  the  specific  date,  but 
the  plaintiff's  remedy,  if  any,  for  uncertainty  was 
by  motion.  Copeland  v.  State,  ex  reh  (1890),  126  Ind.  51 ; 
Thompson  v.  Madison  Bldg.,  etc.,  Assn.  (1885),  103  Ind. 
279,  280 ;  2  Elliott,  Gen.  Prac,  §1041.  We  therefore  con- 
clude that  the  answers  are  suflScient,  and,  under  the  evi- 
dence in  support  thereof,  the  sale  of  the  goods  by  the  appel- 
lant to  appellees  carried  with  it  an  implied  condition  that 
the  cable  sold  was  fit — not  the  best,  but  a  grade  of  two-inch 
Eitler  cable  that  was  merchantable  for  drilling  purposes. 

We  find  no  error.    Judgment  aflBrmed. 

Montgomery,  C.  J.,  dissents. 


Eahke  V.  The  State. 

[No.  20,888.    Filed  June  7,  1907.] 

1.  RAFE.—Elementa. — Statutes. — Under  §2004  Bums  1905,  Acts 
1905,  pp.  584,  662,  8361,  rape  consists  in  the  carnal  knowledge 
of  a  female  of  the  age  of  fourteen  or  over,  forcibly  against  her 
will,  or  in  carnally  knowing  a  female  under  fourteen,    p.  618. 

2.  Same. — "Woman." — Words  and  Phrases. — The  word  "woman,'* 
as  used  in  §2004  Bums  1905,  Acts  1905,  pp.  584,  662,  §361,  de- 
fining rape,  imports  a  human  female  fourteen  years  of  age  or 
over.    p.  618. 

3.  Samb. — Assault  and  Battery  with  Intent. — Elements. — To  con- 
vict for  assault  and  battery  with  the  intent  to  commit  rape  on 
a  female  fourteen  years  of  age  or  over,  it  must  be  proved 
beyond  a  reasonable  doubt  that  defendant  committed  such  as- 
sault and  battery  with  the  intent  forcibly,  and  against  such 
female's  will,  to  have  carnal  knowledge  of  such  female, 
pp.  618,  620. 

4.  Same. — Force. — Constructive  or  Implied. — The  force  necessary 
to  the  crime  of  rape  need  not  always  be  actual,  but  may  be  im- 
plied from  the  circumstances,    p.  619. 

5.  Same.  —  Consent.  —  Duress. -^  Fraud. — Consent,  obtained  by 
duress  or  fraud,  is  no  defense  in  a  prosecution  for  rape.    p.  619. 
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6.  Trial. — Inatruetions, — Rape, — Farce. — An  instruction,  in  a 
prosecution  for  rape,  that  if  the  evidence  shows  beyond  a  rea- 
sonable doubt  that  defendant  "laid  or  put  his  hands  on  the 
person  of  the  prosecuting  witness  and  that  he  did  so  with  the 
thought,  purpose  and  intention,  in  his  mind  of  inducing  her 
thereby  to  submit  against  her  will  to  sexual  intercourse  with 
him,"  he  is  guilty  of  rape,  is  bad,  since  it  fails  to  include  the 
element  of  force,    p.  620. 

7.  Same. — Inatructione. — Defining  Crime. — Omission  of  an  Ele- 
ment— An  instruction  attempting  to  set  forth  the  elements  of  a 
crime,  is  bad,  where  it  omits  one  essential  element,    p.  621. 

8.  Same. — Instructions, — Erroneotis, — Curing  by  Other  Instruc- 
tions. — Where  one  instruction  is  positively  erroneous,  its  de- 
fects are  not  cured  by  giving  an  instruction  which  is  correct, 
unless  the  erroneous  instruction  is  clearly  withdrawn,    p.  621. 

9.  Same.  —  Instructions,  —  Partial,  —  An  instruction  corrrectly 
stating  the  law  so  far  as  it  assumes  to  do  so,  is  not  erroneous, 
p.  622. 

10.  Same. — Instructions, — Rape, — Resistance, — An  instruction,  in 
a  prosecution  for  rape,  that  the  woman  is  not  required  "to 
resist  by  all  violent  means  within  her  power"  the  aggressions 
of  defendant,  but  that  she  must  make  a  good-faith  resistance, 
the  existence  of  which  is  a  question  of  fact  for  the  jury,  is  not 
erroneous,    p.  622. 

From  Criminal  Court  of  Marion  County  (35,186) ;  W, 
W*  Thornton,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Augustus 
Rahke.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Reversed. 

Michael  Ryan,  John  C,  RuckeUhaus,  Wilborn  Wilson 
and  Smith,  Duncan,  Hornbrook  &  Smith,  for  appellant. 

Charles  W.  Miller,  Attomey-Greneral,  W.  C.  Oeahe,  C. 
C,  Hadley  and  H.  M.  Dowling,  for  the  State. 

Monks,  J. — An  indictment  was  returned  against  appel- 
lant charging  that  he  "on  December  21,  1905,  at  and  in 
the  county  of  Marion  and  in  the  State  of  Indiana,  did  then 
and  there,  unlawfully,  feloniously  and  forcibly,  in  a  rude, 
insolent  and  angry  manner,  touch,  push,  strike  and  choke 
one  Edna  Iddings,  a  woman,  with  intent  then  and  there, 
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and  thereby  her,  said  Edna  Iddings,  feloniously,  forcibly 
and  against  her  will  to  ravish  and  carnally  know,"  etc. 
Trial  by  jury  and  verdict  of  guilty  of  assault  with  intent 
to  commit  the  crime  of  rape  as  charged  in  the  indictment 
Over  a  motion  for  a  new  trial,  final  judgment  was  rendered 
on  this  verdict. 

Counsel  for  appellant  complain  of  instructions  nine,  ten 
and  fifteen,  given  by  the  court  of  its  own  motion. 

In  instruction  nine  the  court  informed  the  jury  that,  "to 
make  out  the  case  of  assault  and  battery  with  intent  to 
commit  rape,  charged  in  the  indictment,  the  State  must 
establish  by  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  did  lay  or  put  his  hands  upon  the  person  of 
Edna  Iddings;  that  he  did  so  with  the  thought,  purpose 
and  intention  in  his  mind  of  inducing  her  thereby  to  submit 
against  her  will  to  sexual  intercourse  with  him,  and  that 
he  intended  to  have  sexual  intercourse  with  her  at  the  time 
he  laid  or  put  his  hands  upon  her  person,  and  that  she  at 
the  time  was  a  female,  who  was  not  then  his  wife." 

By  said  instruction  ten,  the  court  told  the  jury  that,  "to 
make  out  the  case  of  an  assault  with  intent  to  commit  a 
rape,  the  State  must  establish  by  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  having  the  present 
ability  to  do  so,  unlawfully  attempted  to  commit  a  violent 
injury  upon  said  Edna  Iddings,  with  the  thought  and  in- 
tention in  his  mind  of  inducing  her  thereby  to  submit, 
against  her  will,  to  sexual  intercourse  with  him,  and  that 
he  intended  to  have  sexual  intercourse  with  her  at  the  time 
of  the  assault,  and  that  she  at  that  time  was  a  female,  who 
was  not  then  his  wife." 

The  only  objection  urged  to  said  instructions  is  that  they 
omit  the  element  of  force  which  is  essential  to  the  crime  of 
rape  upon  a  female  of  fourteen  years  of  age  or  over.  Acts 
1905,  pp.  584,  662,  §361,  §2004  Bums  1905. 

The  statute  upon  which  said  indictment  was  based  reads 
as  follows:    "\Mioever  perpetrates  an  assault  or  an  assault 
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and  battery  upon  any  human  being,  with  intent  to 

1.  commit  a  felony,  shall,  on  conviction,  be  impris- 
oned in  the  state  prison  not  less  than  two  years,  nor 

more  than  fourteen  years,  and  be  fined  not  exceeding 
$2,000/'  Acts  1905,  pp.  584,  660,  §352,  §1995  Bums 
1905.  The  part  o£  the  statute  defining  the  offense  of  rape, 
in  force  when  it  is  alleged  that  the  offense  charged  was 
committed,  necessary  to  the  determination  of  this  case,  is 
as  follows:  "Whoever  unlawfully  has  carnal  knowledge 
of  a  woman  forcibly  against  her  will,  or  of  a  female  child 
under  fourteen  years  of  age  *  *  *  is  guilty  of  rape.'* 
§2004,  supra.  Under  said  statute  there  are  two  classes  of 
facts,  each  of  which  constitutes  a  rape.  By  the  first  it  is 
made  rape  unlawfully  to  have  carnal  knowledge  of  a  woman 
"forcibly  against  her  willl"  By  the  second,  it  is  made  rape 
to  have  carnal  knowledge  of  a  female  child,  under  the  age 
of  fourteen  years.  All  females  of  the  human  species  four- 
teen years  of  age  and  over  are  deemed  women  within 

2.  the  first  clause  of  the  statute  defining  rape.    Under 
the  second  clause  of  said  statute,  the  offense  is  rape 

with  or  without  the  consent  of  the  female  child.  Oreer  v. 
State  (1875),  50  Ind.  267,  269,  19  Am.  Rep.  709;  GiUett, 
Grim.  Law  (2d  ed.),  §726. 

The  charge  in  this  case  is  assault  and  battery  with  intent 

to  commit  rape,  under  said  first  clause;  that  is  to  have 

carnal  knowledge  of  the   prosecuting  witness,   "a 

3.  woman,  forcibly  and  against  her  will."     To  make 
out  a  case  of  assault,  or  assault  and  battery  with  the 

intent  to  commit  the  crime  of  rape,  as  charged,  it  was  nec- 
essary to  prove  beyond  a  reasonable  doubt  that  appellant 
committed  an  assault,  or  an  assault  and  batterj'^  as  charged, 
and  that  the  same  was  committed  with  the  intent  then  and 
there  and  thereby  unlawfully  to  have  carnal  knowledge  of 
the  prosecuting  witness  "forcibly  against  her  will."  Hoi- 
lister  V.  State  (1901),  156  Ind.  255,  258. 
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Force  is  an  essential  element  of  the  crime  of  rape.    It  is 

held  that  the  element  of  force  need  not  be  actual,  but  may 

be    constructive    or    implied.     If    the    wonian    is 

4.  mentally  unconscious  from  drink  or  sleep,  or  from 
other  cause  is  in  a  state  of  stupefaction,  or  is  in- 
capable from  mental  disease  (whether  disease  be  idiocy  or 
mania),  so  that  the  act  of  unlawful  carnal  knowledge  on 
the  part  of  the  man  was  committed  without  her  conscious 
and  voluntary  permission,  the  idea  of  force  is  necessarily 
involved  in  the  wrongful  act  itself;  the  act  of  penetra- 
tion and  such  carnal  intercourse  is  rape.  2  Bishop, 
Crim.  Law  (8th  ed.),  §§1120,  1121,  1123,  1124;  1  Whar- 
ton, Crim.  Law  (10th  ed.),  §§559,  560,  562,  563;  Gillett, 
Crim.  Law  (2d  ed.),  §§728,  729;  Pomeroy  v.  State 
(1884),  94  Ind.  96,  48.  Am.  Eep.  146;  Oore  v.  State 
(1904),  119  Ga.  418,  46  S.  E.  671,  100  Am.  St  182; 
Payne  v.  State  (1899),  40  Tex.  Cr.  202,  49  S.  W.  604,  76 
Am.  St.  712,  and  authorities  cited;  Commonwealth  v. 
Burke  (1870),  105  Mass.  376,  7  Am.  Eep.  531;  Staie  v. 
Atherton  (1878),  50'  Iowa  189,  32  Am.  Eep.  134.  But 
even  in  cases  of  this  kind,  the  intent  to  use  force,  if  neces- 
sary, to  accomplish  the  offense,  is  essential  to  criminality. 
1  Wharton,  Crim.  Law  (10th  ed.),  §§550,  561,  p.  526; 
note  to  Smith  v.  State  (1861),  80  Am.  Dec.  355,  367 ;  State 
V.  Lung  (1891),  21  Nev.  209,  28  Pac.  235,  37  Am.  St. 
505,  and  note  page  511. 

An  acquiescence  obtained  by  duress  or  fear  of  personal 
violence  will  avail  nothing,  the  law  regarding  such  submis- 
sion as  no  consent  at  all.    If  the  mind  of  the  woman 

5.  is   overpowered   by   a   display   of   physical    force, 
through  threats,  express,  implied,  or  otherwise,  or 

she  ceases  resistance  through  fear  of  great  harm,  the  con- 
summation of  imlawful  intercourse  by  the  man  would  be 
rape.  1  Wharton,  Crim.  Law  (10th  ed.),  §557;  2  Bishop, 
Crim.  Law  (8th  ed.),  §1125;  Ledley  v.  State  (1853),  4 
Ind.  580;  Eberhart  v.  State  (1893),  134  Ind.  651,  and 
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cases  cited;  Hawkins  v.  State  (1894),  136  Ind.  630;  Fel- 
ton  V.  State  (1894),  139  Ind.  631;  Bansbottom  v.  State 
(1896),  144  Ind.  250;  Bailey  v.  Commonwealth  (1886), 
82  Va.  107,  3  Am.  St  87. 

Consent  is  no  defense  when  what  the  woman  agreed  to 
was  a  medical  operation  and  not  sexual  intercourse;  and 
the  same  rule  obtains  when  what  the  woman  agreed  to  was 
legitimate  sexual  intercourse  with  her  husband,  and  not 
sexual  intercourse  with  a  stranger.  1  Wharton,  Crim. 
Law  (10th  ed.),  §559;  2  Bishop,  Crim.  Law  (8th  ed.), 
§1122;  JBegr.  v.  Dee  (1884),  15  Cox  C.  0.  579;  6  Criminal 
Law  Magazine,  220;  31  Alb.  L.  J.,  p.  43;  Pom^roy  v. 
State,  supra,  and  authorities  cited. 

It  was  said  in  1  Wharton,  Crim.  Law  (10th  ed.),  §576a, 
concerning  a  charge  of  assault  or  assault  and  battery  with 

intent  to  commit  a  rape:     "But  unless  it  appear 
3.     that  the  intent  was  to  ravish  by  force,  the  defendant 

must  be  acquitted  of  the  aggravated  offense.''  In 
1  Bishop,  Crim.  Law  (8th  ed.),  §731,  it  is  said  on  the 
same  subject:  "To  constitute  an  assault  with  intent  to  com- 
mit a  rape,  the  man's  purpose  must  be  to  use  force,  should 
it  be  necessary,  to  overcome  the  woman's  will.  Taylor  v. 
State  (1873),  50  Ga.  79.  For  example,  it  is  not  enough 
that  he  means  to  solicit  her,  however  urgently,  to  consent  to 
a  carnal  connection." 

It  is  clear,  from  what  we  have  said,  and  the  authorities 
cited,  that  proof  beyond  a  reasonable  doubt,  that  appellant 

"laid  or  put  his  hands  on  the  person  of  the  prose- 
6.     cuting  witness,  and  that  he  did  so  with  the  thought, 

purpose  and  intention  in  his  mind  of  inducing  her 
thereby  to  submit  against  her  will  to  sexual  intercourse  with 
him,"  does  not  establish  the  felony  charged  in  the  indict- 
ment. To  induce  means  "to  persuade,  to  coax,  to  prevail  on, 
to  move  by  persuasion,  or  influence."  Webster's  Inter. 
Diet.  Standard  Diet.  "To  induce  her  to  submit  to  sexual 
intercourse  with  him"  means,  only  to  persuade,  coax  her,  to 


Digiti 


zed  by  Google 


MAY  TERM,  1907.  621 

Rahke  v.  State— 168  Ind.  615. 

submit  to  sexual  intercourse  with  him,  and  this  falls  far 
short  of  an  intention  to  have  carnal  knowledge  of  her  person 
"forcibly  against  her  will."  1  Bishop,  Crim.  Law  (8th  ed.), 
§731;  1  Wharton,  Crim.  Law  (10th  ed.),  §576a.  The 
phrase  "against  her  will,"  used  in  the  instructions,  if  it  has 
any  effect,  only  makes  the  instructions  ambiguous  and  un- 
certain, and  therefore  misleading. 

The  Attorney-General  claims  that  where  an  instruction 

states  the  law  correctly,  so  far  as  it  assumes  to  state  it,  or 

where  an  instruction  is  incomplete,  but  correct  so  far 

7.  as  it  goes,  the  same  is  not  erroneous,  citing  Adams  v. 
8tate  (1879),  65  Ind.  565;  Oarberv.  State  (1884), 

94  Ind.  219 ;  Harper  v.  State,  ex  rel.  (1885),  101  Ind.  109 ; 
Binns  v.  State  (1879),  66  Ind.  428.  We  agree  with  the 
Attorney-General  in  this  contention,  but  the  same  does  not 
apply  here,  because  said  instructions  nine  and  ten  assumed 
to  state  all  the  elements  necessary  to  make  out  the  offense  of 
assault  and  battery  with  intent  to  commit  the  crime  of 
rape  and  assault  with  the  intent  to  commit  the  crime  of  rape, 
ignoring  in  each  of  said  instructions  the  essential  element  of 
force,  that  such  assault  or  assault  and  battery  must  have 
been  committed  with  the  felonious  intent  to  have  carnal 
knowledge  of  the  person  of  the  prosecuting  witness  "forcibly 
against  her  will."  In  other  words,  he  must  have  intended 
to  use  whatever  force  was  necessary  to  overcome  the  woman's 
will.  1  Bishop,  Crim.  Law  (8th  ed.),  §731;  1  Wharton, 
Crim.  Law  (10th  ed.),  §576a.  In  such  a  case,  the  rule  is 
that  where  an  instruction  assumes  to  state  all  the  essential 
elements  of  the  offense,  and  one  or  more  is  omitted,  the  same 
is  erroneous.  Gillett,  Crim.  Law  (2d  ed.),  §915;  Bird  v. 
State  (1886),  107  Ind.  154,  155,  and  cases  cited. 

It  is  claimed,  however,  "that  the  element  of  force  neces- 
sary to  constitute  rape  was  amply  stated  in  another  instruc- 
tion given  by  the  court.     Said  instruction  was  incon- 

8.  sistent  with  instructions  nine  and  ten,  and  the  same, 
when  considered  together,  were  at  least  calculated 
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to  mislead  the  jury  or  leave  them  in  doubt  as  to  whether  the 
intent  to  use  force  was  an  essential  element  of  the  felony, 
charged.  It  is  well  settled  that  this  is  a  cause  for  reversal. 
McDougal  v.  StcUe  (1882),  88  Ind.  24,  28;  Kirland  v. 
State  (1873),  43  Ind.  146,  13  Am.  Rep.  386;  Wenning  v. 
Teeple  (1896),  144  Ind.  189,  195;  Nickey  v.  Steuder 
(1906),  164  Ind.  189,  196.  Such  an  error  cannot  be  cor- 
rected, by  giving  a  proper  instruction  on  that  subject,  unless 
the  erroneous  instruction  is  plainly  withdrawn.  Gillett, 
Crim.  Law  (2d  ed.),  §§915,  916;  Guettg  v.  State  (1878), 
63  Ind.  278,  282,  and  cases  cited;  McDougal  v.  State, 
supra;  Trogdon  v.  State  (1892),  138  Ind.  1,  9,  10;  Wen- 
ning V.  Teeple,  supra;  Pittsburgh,  etc.,  R.  Co.  v.  Noftsger 
(1897),  148  Ind.  101,  109.  As  said  instructions  nine  and 
ten  are  erroneous  for  the  reasons  given,  we  need  not  deter- 
mine whether  they  are  open  to  other  objections. 

As  instruction  fifteen,  given  by  the  court,  stated  the  law 

correctly,  so  far  as  it  assumed  to  do  so,  it  falls  within  the 

rule  stated  by  the  Attomey-Qeneral  on  that  subject, 

9.     and  no  reversible  error  was  committed  in  giving  the 

same. 
Objection  is  made  to  instruction  eleven,  given  by  the 
court,  on  the  ground  "that  the  jury  had  the  right  to  con- 
clude therefrom  that  if  appellant  attempted  to  have 
10.     sexual  intercourse  with  the  prosecuting  witness,  and 
she  did  not  consent  expressly  in  words,  this  alone 
would  warrant  conviction."    We  do  not  think  that  any  such 
conclusion  could  reasonably  be  drawn  from  said  instruction. 
It  reads  as  follows :    "It  is  not  the  law  of  this  State  that  a 
woman  assaulted  with  an  intent  to  commit  rape  upon  her  is 
required  to  resist  by  all  violent  means  within  her  power. 
The  law  requires  only  that  the  case  be  one  in  which  the 
,  woman  did  not  consent.    Her  resistance  must  not  be  mere 
pretense,  but  in  good  faith.    The  law  does  not  require  that 
the  woman  shall  do  more  than  her  age,  strength,  and  all  the 
attendant  circumstances  make  it  reasonable  for  her  to  do  in 
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order  to  manifest  her  opposition.  The  question  of  resistance 
is  a  question  of  fact  for  you  to  determine  and  find,  and  not  a 
question  this  court  can  decide."  In  Anderson  v.  State 
(1886),  104  Ind.  467,  474,  this  court  said:  "The  nature 
and  extent  of  resistance  which  ought  reasonably  to  be  ex- 
I)ected.in  each  particular  case,  must  necessarily  depend  very 
much  upon  the  peculiar  circumstances  attending  it>  and  it  is 
hence  quite  impracticable  to  lay  down  any  rule  upon  that 
subject  as  applicable  to  all  cases  involving  the  necessity  of 
showing  a  reasonable  resistance.  Ledley  v.  State  [1863], 
4  Ind.  680;  Pomeroy  v.  State  [1884],  94  Ind.  96;  Cowr 
monwealth  v.  McDonald  [1872],  110  Mass.  406;  2  Bishop, 
Grim.  Law  (8th  ed.),  §1122." 

In  Felton  v.  State^  supra^  this  court  said :  "In  Huher  v. 
State  [1890],  126  Ind.  185,  the  court  held  that  'the  rule 
does  not  require  that  the  woman  shall  do  more  than  her  age, 
strength,  and  the  attendant  circumstances  make  it  reasonable 
for  her  to  do  in  order  to  manifest  her  opposition.'  The 
better  rule  is  that  it  is  not  necessary  that  a  woman  should 
use  all  the  physical  force  she  has  in  resistance,  but  it  must 
be  real,  and  must  have  been  overcome  by  the  force  of  the 
defendant.  State  v.  Shields  [1877],  46  Conn.  256;  Com- 
monwealth V.  McDonald  [1872],  110  Mass.  406."  In  2 
Bishop,  Crim.  Law  (8th  ed.),  §1122,  it  is  said:  "Some  of 
the  cases  both  old  and  modem,  are  quite  too  favorable  to  the 
ravishers  of  female  virtue.  *  *  *  It  is  believed,  the 
better  judicial  doctrine,  requires  only  that  the  case  shall 
be  one  in  which  the  woman  'did  not  consent.'  Her  resistance 
must  not  be  a  mere  pretense,  but  in  good  faith."  See,  also, 
Eberhart  v.  State,  supra;  Hawkins  v.  State,  supra;  Felton 
V.  State,  supra,  and  cases  cited ;  Eansbottom  v.  State,  supra, 
and  cases  cited ;  Bailey  v.  Commonwealth,  supra. 

Upon  the  authority  of  the  cases  cited,  we  hold  that  the 
court  did  not  commit  reversible  error  in  giving  said  instruc- 
tion eleven. 
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Other  questions  are  argued,  but  as  they  may  not  arise 
upon  another  trial  they  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Sallee  v.  Soules  et  al.,  Administrators. 

[No.  20,899.    Filed  June  7,  1907.] 

1.  Receivers.  —  Decedents*  Estates. — Evidence. — Executors  and 
Administrators. — Statutes. — Witnesses. — A  suit  by  the  adminis- 
trators of  a  decedent's  estate  against  an  indorsee  of  notes,  for 
the  cancelation  of  such  indorsements  because  of  fraud,  for  a 
temporary  restraining  order  and  for  the  appointment  of  a 
receiver,  is  governed,  as  to  the  evidence  of  heirs,  by  S506  Bums 
1901,  §498  R.  S.  1881,  providing  that  any  person  who  is  a 
necessary  party  to  the  record  and  whose  interest  is  adverse  to 
the  estate  is  not  a  competent  witness  against  such  estate,  an 
heir,  who  is  not  a  party  to  the  suit,  being  competent,  therefore^ 
to  testify  on  behalf  of  such  estate,    p.  627. 

2.  Evn)ENCE. — Executors  and  Administrators. — Heirs. — Verified 
Complaint  for  Receiver. — A  verified  complaint  by  the  adminis- 
trators of  a  decedent's  estate,  and  their  depositions,  are  ad- 
missible in  evidence,  under  §506  Bums  1901,  §498  R.  S.  1881,  in 
a  suit  for  the  appointment  of  a  receiver  for  property  belonging 
to  such  estate  but  which  is  in  possession  of  the  defendant  who 
claims  same.    p.  627. 

8.  Appeal. — Appointment  of  Receivers. — Interlocutory  Order^-^ 
Ovations  Presented. — On  appeal  from  an  interlocutory  order 
appointing  a  receiver  the  Supreme  Court  will  consider  only  the 
complaint  and  proofs,  and  will  disregard  collateral  motions, 
p.  627. 

4*  Receivers.  —  Appointment.  —  Loss  of  Property.  —  Statutes,-^^ 
Under  §1236  Bums  1901,  §1222  R.  S.  1881,  providing  for  the 
appointment  of  receivers,  a  receiver  may  be  appointed  to  con- 
serve property  which  is  in  danger  of  being  lost  to  the  parties 
claiming  same.    p.  627. 

6.  Appeal.  —  Evidence. — Documentary. — Weighing. — ^Where  the 
evidence  is  wholly  documentary,  the  Supreme  Court  will  weigh 
same.    p.  630. 
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6.  Receivers. — Decedents'  Estates. — Notes. — Canflieting  ClaimB. 
— Fraud. — The  trial  court  is  authorized  to  appoint  a  receiver  on 
the  application  of  the  administrators  of  a  decedent's  estate, 
where  the  evidence  shows  that  defendant  through  fraud  or 
duress  procured  the  decedent  to  indorse  the  notes  in  question 
to  her  and  that  she  was  about  to  dispose  of  them  to  the  loss  of 
the  estate,    p.  630. 

7.  Same. — Remedy  at  Law. — ^It  is  not  necessary  that  a  party  ap- 
plying for  the  appointment  of  a  receiver,  shall  have  exhausted 
his  remedy  at  law.    p.  630. 

From  Superior  Court  of  Vigo  County;  Alvin  M.  Higgins^ 
Special  Judge. 

Suit  by  Oscar  L.  Soules,  and  another,  as  administrators 
of  the  estate  of  Warren  C.  Soules,  deceased,  against  Carrie 
Sallee.  From  an  interlocutory  order  appointing  a  receiver, 
defendant  appeals.     Ajfirmed. 

Catlin  &  Catlin,  M.  C.  Hamill  and  Samuel  R.  HamiU, 
for  appellant. 

McNutt  &  McNutt,  John  0.  Piety  and  Stimson  &  Gondii, 
for  appellees. 

MoxTooMEBY,  J. — ^This  is  an  appeal  from  an  interlocu- 
tory order  appointing  a  receiver.  Appellees,  as  adminis- 
trators of  the  estate  of  Warren  C.  Soules,  deceased,  brought 
this  suit  against  appellant,  alleging  that  at  the  time  of  his 
death  the  decedent  was  the  owner  and  in  possession  of  cer- 
tain personal  property,  particularly  described,  consisting 
of  promissory  notes,  and  a  copy  of  an  option  alleged  to  have 
been  given  by  the  deceased  to  Early  Phillips,  and  that  upon 
the  back  of  each  of  said  notes  the  name  of  the  decedent  is 
indorsed;  that  appellant  has  possession  of  said  notes  and 
credits,  and  claims  that  decedent  indorsed  each  of  them  and 
delivered  the  same  to  her  a  short  time  prior  to  his  death. 
It  is  further  alleged  that  the  indorsements  were  forged; 
that  decedent  never  intended  to  and  did  not  give  appellant 
any  of  said  notes  or  credits,  and  that  they  were  never  de- 
livered; that,  if  the  notes  or  credits  were  indorsed  or  de- 
livered by  decedent,  such  action  was  procured  by  undue 
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influence,  duress  and  fraud,  and  that  no  consideration 
whatever  was  received  for  said  notes  and  credits;  that 
decedent  was  seventy-eight  years  of  age,  feeble  in  body  and 
mind  and  easily  influenced;  that  he  lived  on  a  farm  alone, 
and  about  three  years  prior  to  his  death  appellant  went  to 
his  house  to  work  as  housekeeper  for  pay,  and  remained 
until  his  death ;  that  by  instilling  into  his  mind  prejudice 
against  his  relatives,  and  preventing  them  from  visiting 
him,  and  by  blandishing,  conniving  and  cunning  conduct 
toward  decedent,  and  by  importunities,  threats  and  show  of 
force,  she  gained  and  exercised  an  overmastering  and  con- 
trolling influence  over  him,  and  thereby,  without  consider- 
ation and  with  knowledge  of  his  condition,  intending  to 
cheat  and  defraud  him  of  his  property,  she  fraudulently 
procured  decedent  to  make  whatever,  if  any,  indorsement 
and  delivery  of  said  notes  and  credits  was  made;  that  ap- 
pellant is  wholly  insolvent  and  threatening  to,  and,  if  not 
restrained,  will  collect  and  dispose  of  said  notes  and  credits 
and  convert  the  same  to  her  own  use,  to  the  great  damage 
of  decedent's  estate;  that  to  preserve  said  property  it  is 
necessary  to  have  a  receiver  appointed  to  take  charge  of  the 
same,  and  make  collections  as  they  mature,  and  that  to 
delay  restraining  appellant  from  disposing  of  and  convert- 
ing such  property  until  notice  can  be  given  -and  a  hearing 
had  will  enable  her  to  convert  the  same  into  money,  to  the 
great  damage  of  decedent's  estate.  The  prayer  is  for  a  re- 
straining order  until  a  hearing  upon  notice ;  that  a  receiver 
be  appointed  to  take  charge  of  said  notes  and  accounts,  with 
authority  to  collect  and  hold  the  proceeds  until  a  final  de- 
termination of  the  action;  that  the  indorsements  and  de- 
livery of  said  notes  and  credits,  if  made  by  decedent,  be 
declared  fraudulent  and  held  for  naught,  and  that  appel- 
lant be  directed  to  turn  said  notes  and  credits  over  to  appel- 
lees, and  perpetually  enjoined  from  asserting  any  claim, 
right  or  title  to  the  same. 
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A  restraining  order  was  issued  as  prayed,  and  after 
notice  and  a  hearing  upon  affidavits  a  receiver  was  ap- 
pointed. 

It  is  contended  that  the  court  below  erred  in  admitting 

in  evidence  so  much  of  the  complaint,  affidavit  of  Origen 

B.  Soules,  and  affidavits  of  appellees,  as  related  to 

1.  facts  occurring  in  the  lifetime  of  the  decedent,  in 
overruling  appellant's  motion  to  make  the  complaint 

more  specific,  and  in  sustaining  appellees'  motion  to  strike 
from  the  files  appellant's  demurrer  to  the  complaint,  and 
in  appointing  a  receiver.  Origen  B.  Soules  was  a  brother 
to  the  decedent,  and  an  heir  to  his  estate,  but  not  a  party 
to  this  suit.  This  suit  does  not  fall  within  the  provisions 
of  §607  Bums  1901,  §499  E.  S.  1881,  but  is  within  the 
class  covered  by  §506  Bums  1901,  §498  E.  S.  1881.  The 
interests  and  testimony  of  Origen  B.  Soules  were  not  ad- 
verse to  the  estate,  and  he  was  not  disqualified  as  a  witness 
by  the  provisions  of  §506,  supra.  Michigan  Trust  Co.  v. 
Probasco  (1902),  29  Ind.  App.  109. 

It  is  equally  clear  that  the  verified  complaint  and  the 

affidavits  of  appellees  could  not  be  excluded  as  evidence 

under  §506,  supra.    Bischof  v.  Mikels  (1897),  147 

2.  Ind.  115 ;  Cincinnati,  etc.,  R.  Co,  v.  Cregor  (1898), 
150  Ind.  625. 

The   paramount  question  for   consideration  upon  this 

appeal  is  whether  the  court  erred  in  appointing  a  receiver 

upon  the  allegations  of  the  complaint  and  proofs 

3.  heard.     The  cause  is  still  pending  in  the  court  be- 
low for  consideration  and   action  upon  all   other 

matters.  The  sufficiency  of  the  complaint  to  authorize  a 
judgment  for  the  principal  relief  sought  is  not  before  us, 
and  upon  this  appeal  we  can  only  consider  its  sufficiency 
as  a  basis  for  the  action  of  the  court  in  appointing  a  re- 
ceiver. It  is  manifest,  therefore,  that  the  alleged  errors 
relating  to  the  motion  to  make  the  complaint  more  specific, 
and  the  striking  out  of  appellant's  demurrer,  have  but 
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slight,  if  any,  relevancy  to  the  question  for  decision,  and 
they  will  not  be  separately  considered.  Levin  v.  Florsheim 
&  Co,  (1903),  161  Ind.  457;  Goshen  Woolen  Mills  Co.  v. 
City  Nat.  Bank  (1898),  150  Ind.  279;  Cray  v.  Oughton 
(1896),  146  Ind.  285;  Supreme  Sitting,  etc.,  v.  Baker 
(1893),  134  Ind.  293,  20  L.  R.  A.  210;  Wahash  R.  Co.  v. 
Dyheman  (1892),  133  Ind.  56;  Naylorv.  Sidener  (1886), 
106  Ind.  179;  Main  v.  Ginthert  (1883),  92  Ind.  180; 
Bufkin  V.  Boyce  (1885),  104  Ind.  53. 

It  is  expressly  provided  that  a  receiver  may  be  appointed 

(1)  when  it  is  shown  that  the  property  in  controversy  is 

in  danger  of  being  lost,  removed,  or  materially  in- 

4.  jiired ;  and  (2),  where  in  the  discretion  of  the  court 
or  the  judge  thereof  in  vacation,  it  may  be  necessary 
to  secure  ample  justice  to  the  parties.  §1236  Bums  1901, 
§1222  R.  S.  1881.  The  substance  of  the  averments  in  the 
verified  complaint  have  been  set  out.  It  is  further  shown 
by  the  affidavit  of  Origcn  B.  Soules  that  he  was  a  brother 
of  the  decedent  who  died  April  11,  1906,  at  the  age  of 
seventy-eight  years;  that  decedent's  wife  died  in  the  year 
1903,  at  which  time  appellant  became  his  hired  house- 
keeper, and  continued  in  that  capacity  until  decedent's 
death;  that  during  the  last  years  of  his  life  the  deceased 
was  greatly  enfeebled  both  in  body  and  mind,  and  suf- 
fered severe  sick  spells ;  that  he  became  sick  on  Thursday, 
was  confined  to  his  bed  on  Saturday,  and  died  on  the  fol- 
lowing Wednesday,  during  all  of  which  time  he  suffered 
great  pain,  talked  only  with  great  effort,  and  was  unable  to 
transact  any  business;  that  appellant  claims  he  gave  her 
the  notes  in  controversy  the  day  before  his  death,  and  on 
the  day  he  died  gave  her  an  option  and  a  deed  for  his  home 
farm  of  600  acres;  that  the  notes  were  of  the  value  of 
$23,000,  and  the  land  was  worth  $75,000 ;  that  by  blandish- 
ments, deceit,  and  cunning  appellant  gained  decedent's  con- 
fidence, and  that  she  exercised  an  overmastering  and  con- 
trolling influence  over  him,  and  kept  his  relatives  from 
visiting  him. 
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The  aflSdavits  of  appellees  state  that  on  April  21,  1906, 
they  were  appointed  as  administrators,  and  demanded  of 
appellant,  who  was  occupying  decedent's  house,  the  pos- 
session of  said  papers,  and  learned  from  her  that  she 
claimed  to  own  them ;  that  they  did  not  know  the  number, 
value,  or  names  of  the  makers  of  such  notes,  and  asked  for 
an  inspection  and  schedule  of  them,  which  appellant  re- 
fused; that  the  circuit  court,  over  resistance,  compelled 
appellant  to  produce  the  notes  for  inspection,  and  to  sub- 
mit to  examination  under  oath  on  May  15,  and  on  May  19, 
1906,  this  suit  was  begim,  but  before  a  restraining  order 
could  be  served  appellant  claims  to  have  disposed  of  two  of 
said  notes;  that  appellant  refuses  to  give  any  information 
as  to  the  disposition  of  such  notes,  and  at  the  time  she 
claims  to  have  parted  with  them  she  knew  of  appellees' 
claim  thereto,  and  that  they  were  asserting  that  the  indorse- 
ments thereon  were  forged  and  fraudulently  obtained,  and 
she  disposed  of  the  same  with  fraudulent  intent  to  cheat, 
hinder,  and  delay  appellees,  and  to  prevent  the  recovery  of 
said  notes  or  their  proceeds  by  appellees,  and  with  the 
fraudulent  intent  of  placing  them  beyond  the  reach  of  the 
court;  that  at  the  time  this  suit  was  commenced  fourteen 
of  said  notes,  in  the  principal  sum  of  $2,911.52,  were  due, 
two  of  the  principal  sum  of  $5,040  were  due  upon  demand, 
one  of  $500  would  be  due  June  1,  one  of  $600,  June  22, 
one  of  $10,000,  July  21,  one  of  $2,000,  October  3,  1906, 
and  one  of  $1,500,  after  December  21,  1906,  and  on  or 
before  December  21,  1908,  two  of  $200,  in  which  time  of 
maturity  is  not  shown.  Only  one  note  of  $1,000  is  secured 
by  mortgage.  It  was  shown  by  the  affidavits  of  William 
Pitzer  and  Barton  W.  Beard  that  they  visited  the  decedent 
the  day  before  his  death  and  found  him  very  weak,  suffer- 
ing extreme  pain,  unable  to  talk  without  great  effort,  and 
apparently  in  a  dying  condition,  and  that  he  was  unable  to 
transact  any  business.  Counter-affidavits  were  filed,  but 
only  one  of  them  contradicted  material  matters  contained 
in  the  affidavits  presented  by  appellees. 
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The  cause  was  heard  wholly  upon  aflSdavits,  and  we  are 
therefore  in  a  position  to  weigh  and  determine  for  our- 
selves the  weight  of  the  evidence  produced.     Hud- 

5.  elson  v.  Hudelson   (1905),   164  Ind.   694;  State, 
ex  rel.,  v.  Board,  etc.  (1905),  165  Ind.  262.     We 

have  examined  all  the  proofs  submitted,  and  are  satisfied 
that  the  action  of  the  trial  court  is  supported  by  a  pre- 
ponderance of  such  evidence. 

We  have  already  seen  that  the  court  is  authorized  by  our 

statutes  to  appoint  a  receiver  whenever  it  is  made  to  appear 

that  the  property  in  controversy  is  in  danger  of 

6.  being  lost  or  removed,  and  also  whenever,  in  his  dis- 
cretion, such  appointment  is  deemed  necessary  to 

secure  ample  justice  to  the  parties.  The  appointment  of  a 
receiver  in  this  case  was  justified  upon  the  first  ground 
under  the  facts  shown,  and  certainly  we  would  not  be  war- 
ranted in  saying  upon  the  proofs  that  the  court  abused  its 
discretion  in  making  such  appointment.  Mead  v.  Burk 
(1901),  156  Ind.  577,  and  cases  there  cited. 

It  is  contended  by  appellant's  counsel  that  appellees  had 

an  effectual  and  adequate  remedy  at  law,  without  resorting 

to  the  aid  of  a  receiver.    The  character  of  the  prop- 

7.  erty  involved,  and  the  possibility  of  protracted  liti- 
gation, make  manifest  the  propriety  and  expediency 

of  taking  the  property  into  custody  of  the  court.  It  is  not 
required  that  a  party  applying  for  a  receiver  under  the 
statute  should  have  exhausted  his  remedies  at  law.  Chi- 
cago,  etc.,  R.  Co.  v.  Kenney  (1902),  159  Ind.  72. 

If  the  matter  rested  wholly  in  equity,  we  are  not  pre- 
pared to  say  that  any  legal  remedy  su^ested  would  have 
been  so  complete,  prompt  and  efficient  as  to  deny  appellees 
the  right  to  have  a  receiver  in  this  case. 

No  error  appearing,  the  order  appointing  a  receiver  is 
affirmed. 
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Schmidt  v.  Citt  of  Indianapolis.  le?     its 


[No.  20,798.    Filed  March  21,  1907.    Rehearing  denied  June  7, 

1907.] 

1.  Municipal  Corporations. — Intoxicating  Liquors. — Statutes. — 
Ordinances.— Motive8.-^The  act  of  1891  (Acts  1891,  p.  137,  §23, 
§3794  Bums  1901,  permitting  any  city  containing  a  certain  popu- 
lation "to  tax,  license  and  regulate  distilleries  and  breweries,  and 
the  depots  or  agencies  established  in  said  city  of  all  breweries 
and  distilleries,"  authorizes  a  penal  ordinance  licensing  and 
regulating  such  breweries,  distilleries  and  depots;  and  the  mo- 
tives of  the  council  in  passing  such  ordinance  are  immaterial, 
p.  635. 

2.  Same. — Ordinances. — Unfair  Enforcement. — Pleading. — ^If  a 
'penal  city  ordinance  can  be  attacked  at  all  because  of  unfair 

enforcement,  it  is  essential  that  the  facts  showing  a  continuous 
policy  of  partiality  in  enforcement  be  set  out  in  the  pleading, 
p.  636. 
8.  Same. — Ordinances. — Taxation. — Police  Power. — ^A  city  ordi- 
nance relating  to  health,  morality  and  security  and  imposing  the 
payment  of  a  fee  to  pay  the  costs  occasioned  thereby  is  an  exer- 
cise of  the  police  power,  but  where  the  fee  is  charged  solely  for 
revenue,  it  is  a  tax.    p.  637. 

4.  Same. — Ordinances. — Taxation. — Police  Power. — Occupations. 
—Ordinances  imposing  a  license  fee  upon  useful  and  not  harm- 
ful occupations  are  ordinarily  a  tax;  but  those  imposed  upon 
the  liquor  traffic  and  other  harmful  things  which  need  State 
regulation,  even  though  they  yield  more  revenue  than  necessary 
to  carry  out  their  provisions,  are  a  restriction  in  the  exercise  of 
the  police  power,    p.  637. 

5.  Same.  —  Ordinances.  —  Statutes.  —  Intoxicating  Liquors. — ^An 
ordinance  licensing  breweries,  distilleries  and  depots  of  same,  is 
not  invalid  because  there  is  a  statute  regulating  same,  where  the 
ordinance  provides  for  inspection  by  the  health  and  fire  de- 
partments and  for  the  general  control  of  same.    p.  638. 

6.  Intoxicating  Liquors. — Police  Power. — The  liquor  traffic  being 
necessarily  dangerous  and  destructive,  is  a  fit  subject  for  the 
exercise  of  the  police  power;  and  the  legislature  may  license^ 
regulate  or  prohibit  same.    p.  638. 

7.  CoNSTTTUTiONAL  LAW.  —  Interstate  Commerce, — Intoxicating 
Liquors. — Licenses. — Cities. — A  city  ordinance,  passed  in  the 
exercise  of  the  police  power,  regulating  and  licensing  breweries, 
distilleries  and  depots  of  same,  within  such  city's  jurisdiction, 
is  not  invalid  as  affecting  interstate  commerce,    p.  639. 
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8.  Intoxicating  Liquors. — License, — Excessive. — Municipal  Cor- 
poratione, — A  city  ordinance  imposing  a  license  fee  of  $1,000 
upon  breweries,  distilleries  and  depots  of  same  is  not  invalid 
because  excessive,  since  the  license  fee  may  be  reg^ated  so  as  to 
discourage  the  business,    p.  640. 

9.  Municipal  Corporations. — Intoxicating  Liquxyre, — License^ — 
AvKmnt, — The  authority  to  license  the  liquor  traffic  implies  the 
right  to  fix  the  fee,  and  the  fixing  of  such  fee  by  city  councils 
will  be  disturbed  by  the  courts  only  where  abuse  is  clearly 
shown,    p.  640. 

10.  Constitutional  Law. — Citizens, — Corporations. — Privileges, 
— A  resident  agent  of  a  foreign  brewing  company,  arrested  for 
violating  a  city  ordinance  imposing  a  license  fee  of  $1,000  upon 
the  maintenance  of  a  depot  by  such  company,  cannot  raise  the 
objection  that  unequal  privileges  and  immunities  are  granted, 
since  he  is  a  resident  of  the  State  and  his  company  cannot  daiin 
the  rights  of  a  "citizen."    p.  641. 

11.  Municipal  Corporations.  —  Ordinances.  —  Intoxicating  IAq» 
uors. — Licenses. — Discrimination. — A  city  ordinance  imposing  a 
license  fee  upon  all  breweries,  distilleries  and  depots  of  same,  is 
not  discriminating,  though  one  section  defines  the  places  which 
shall  be  considered  as  depots  within  the  meaning  of  the  ordi- 
nance, so  as  to  include  foreign  breweries  shipping  beer  to  resi- 
dent agents  for  purposes  of  local  delivery,    p.  642. 

12.  Constitutional  Law.  —  Statutes.  —  ConstrtLction. — Statutes, 
where  their  constitutionality  is  in  question,  will  be  construed,  if 
possible,  so  as  to  sustain  them.    p.  642. 

From  Superior  Court  of  Marion  County  (67,087)  ;  Vimr 
son  Carter,  Judge. 

Prosecution  by  the  City  of  Indianapolis  against  Gnstav 
G.  Schmidt.  From  a  judgment  of  conviction,  defendant 
appeals.    Affirmed. 

Harvey,  Pickens,  Cox  &  Kahn,  for  appellant 
Frederick  E.  Matson  and  Joseph  F.  Cowern,  for  appellee. 

Montgomery,  C.  J. — In  the  police  court  of  the  city  of 
Indianapolis  appellant  was  convicted  of  violating  an  ordi- 
nance which  prohibits  the  conduct  or  maintenance  within 
the  city  of  a  brewery,  or  a  depot  or  agency  of  a  brewery, 
without  a  license.  He  appealed  from  this  judgment  to  the 
Superior  Court  of  Marion  County,  wherein  he  refiled  his 
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answer  in  two  paragraphs.  The  first  paragraph  was  a  gen- 
eral denial,  and  the  second  pleaded  certain  facts  aflSrm- 
atively.  The  court  sustained  appellee's  demurrer,  for  want 
of  facts,  to  the  second  paragraph  of  answer,  to  which  de- 
cision appellant  duly  excepted,  and  thereupon  withdrew  the 
general  denial,  and  announced  an  election  to  stand  upon  the 
sufficiency  of  the  second  paragraph,  declined  to  amend  or 
to  plead  further,  and  the  court  adjudged  appellant  guilty 
as  charged,  and  assessed  a  fine  of  $5  and  costs. 

The  only  error  assigned  is  the  sustaining  of  appellee's 
demurrer  to  the  second  paragraph  of  answer. 

The  ordinance  in  question  provides  (1)  that  it  shall  be 
unlawful  for  any  person,  firm,  association,  company  or 
corporation  to  establish,  conduct  or  maintain  in  the  city  of 
Indianapolis  any  brewery,  distillery,  or  depot  or  agency  of 
any  brewery  or  distillery,  without  complying  with  the  pro- 
visions of  the  ordinance;  (2)  that  an  annual  license  fee 
of  $1,000  shall  be  charged  and  paid  for  each  brewery,  dis- 
tillery, depot  or  agency  so  established,  conducted  or  main- 
tained, and  on  the  payment  of  such  a  fee  a  license  shall  be 
issued  for  one  year,  designating  the  place  where  such  brew- 
ery, distillery,  depot  or  agency  is  to  be  established,  con- 
ducted or  maintained;  (3)  that  "any  structure  or  enclosure 
within  said  city  used  by  any  person,  firm  or  corporation 
for  the  receipt  and  storage  of  liquors  brewed  by  any  brew- 
ery without  said  city  and  shipped  to  said  city  for  sale  or 
distribution  to  wholesale  or  retail  dealers  in  such  liquors 
shall  be  considered  a  depot  of  a  brewery  under  the  pro- 
visions of  this  ordinance,  whether  such  deposit  or  storage 
be  made  by  the  owner  of  said  brewery,  or  the  agent  of  such 
owner,  or  by  a  purchaser  from  said  brewery  handling  said 
liquors  on  his  own  account;"  (4)  that  a  register  of  the 
name  of  the  receiver,  date  of  issuance  and  expiration  of 
such  licenses,  and  location  of  such  distillery,  brewery,  depot 
or  agency  shall  be  kept;  (5)  that  during  business  hours  all 
such  places  shall  be  open  to  inspection  by  the  police  offi- 
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cials,  board  of  health,  and  chief  of  the  fire  force  of  the 
city;  (6)  that  no  liquors  shall  be  distilled,  brewed  or  kept 
containing  poisonous  or  injurious  drugs,  or  other  deleteri- 
ous substances,  and  all  liquors  kept  at  such  places  shall  be 
subject  to  examination  and  tests  as  to  their  purity  by  in- 
spectors of  the  board  of  health ;  (7)  that  all  such  places  and 
premises  shall  be  kept  clean  and  free  from  any  unwhole- 
some material  or  by-product  giving  oflF  noxious  or  oflFensive 
odors,  and  requiring  immediate  removal  of  any  accumula- 
tion of  such  material  on  notice  from  the  health  officers; 

(8)  that  such  liquors  shall  be  guarded  from  contact  with 
fire,  and  making  it  the  duty  of  the  fire  chief  to  see  that  the 
storage  of  such  liquors  is  not  subject  to  danger  from  fire; 

(9)  that  it  shall  be  unlawful  to  allow  minors  to  congregate 
on  the  premises  of  any  such  brewery,  distillery,  depot  or 
agency;  (10)  that  it  shall  be  unlawful  to  sell  in  less  quan- 
tity than  a  quart  or  to  give  away  any  liquors  to  be  drank 
upon  any  such  premises;  (11)  that  a  penalty  not  exceeding 
$100  per  day  for  a  violation  of  any  provision  of  the  ordi- 
nance may  be  assessed;  (12)  that  all  conflicting  ordinances 
be  repealed;  (13)  that  the  ordinance  take  effect  from  and 
after  its  passage  and  publication. 

The  second  paragraph  of  answer  set  out  verbatim  the 
ordinance"  upon  which  the  prosecution  was  founded,  ex- 
hibited the  manner  in  which  it  was  amended  at  the  time  of 
its  adoption,  alleged  that  the  Pabst  Brewing  Company  is 
a  corporation  organized  under  the  laws  of  Wisconsin  and 
engaged  in  the  manufacture  of  beer  at  Milwaukee,  and  for 
more  than  ten  years  has  been  engaged  in  selling  the  same  in 
Indiana  and  other  states,  described  the  manner  in  which  it 
is  enclosed  in  casks,  barrels  and  bottles,  transported  arid 
stored;  that  it  is  pure,  prepared  for  shipment  under  the 
supervision  of  competent  scientists,  sold  at  wholesale  only 
in  original  packages  to  dealers  and  consumers,  and  that 
none  is  sold  on  Sunday  or  sold  or  given  away  to  minors  or 
to  persons  in  the  habit  of  becoming  intoxicated  or  to  be 
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drank  upon  the. premises  where  sold;  that  the  premises  are 
kept  clean  and  free  from  imwholesome  substances  and 
noxious  odors,  and  minors  are  not  allowed  to  congregate  in 
the  vicinity  thereof ;  that  there  is  no  more  danger  of  fire  or 
explosion  from  the  storage  of  such  beer  than  from  the 
storage  of  other  merchandise ;  that  appellant  is  the  special 
agent  of  the  Pabst  Brewing  Company  and  charged  with 
the  duty  of  receiving,  storing,  and  caring  for  shipments  of 
beer  at  Indianapolis,  and  selling  the  same  in  said  city  and 
surrounding  territory;  that  the  ordinance  discriminates  in 
favor  of  persons  who  may  handle  and  deal  in  beer  brewed 
in  the  city  of  Indianapolis,  and  also  in  favor  of  distilleries 
and  against  breweries ;  that  it  grants  to  citizens  of  Indian- 
apolis privileges  and  immunities  which,  upon  the  same 
terms,  are  withheld  from  citizens  outside  -of  said  city,  in 
violation  of  §23,  article  1,  of  the  Constitution  of  Indiana ; 
that  it  denies  to  citizens  of  other  states  privileges  and  im- 
munities granted  to  citizens  of  Indiana ;  that  it  levies  a  tax 
upon  commerce  between  the  states  in  violation  of  §8, 
article  1,  of  the  Constitution  of  the  United  States;  that 
the  license  fee  charged  is  excessive ;  that  three  other  brew- 
ing companies  are  located  within  the  city  of  Indianapolis, 
and  engaged  in  the  manufacture  and  sale  of  beer  in  com- 
petition with  the  Pabst  Brewing  Company ;  that  other  per- 
sons within  the  city  are  engaged  in  buying  beer  from  brew- 
eries and  selling  the  same  in  like  manner  as  appellant,  from 
whom  no  license  is  required;  that  the  object  of  the  ordi- 
nance is  not  police  regulation,  but  to  oppress  and  discrim- 
inate against  the  business  of  breweries  located  outside  of 
the  city,  and  the  same  is  so  enforced  as  to  favor  the  business 
of  breweries  located  within  the  city  of  Indianapolis. 

The  charter  of  the  city  of  Indianapolis  empowers  its 
common  council  to  enact  an  ordinance  "to  tax,  license  and 

regulate  distilleries  and  breweries,  and  the  depots 
1.     or  agencies  established  in  said  city  of  all  breweries 

and  distilleries."     §3794  Burns  1901,  Acts  1891, 
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p.  137,  §23.  The  ordinance  was  enacted  in  pursuance  of 
this  statute,  and  its  subject-matter  was  plainly  within  the 
authority  expressly  granted.  Under  such  circumstances 
the  motives  and  purposes  inducing  the  passage  of  the  ordi- 
nance are  irrelevant,  and  courts  will  not  inquire  into  or 
consider  a  charge  of  an  improper  or  sinister  purpose  on  the 
part  of  members  of  the  common  council  in  the  adoption  of 
such  ordinance.  The  allegations  of  the  answer  concerning 
the  purpose  of  the  council  in  the  passage  of  the  ordinance 
must  be  disregarded.  Downey  v.  State,  ex  rel.  (1903), 
160  Ind.  578;  Coverdale  v.  Edwards  (1900),  165  Ind. 
374;  Lilly  v.  City  of  Indianapolis  (1898),  149  Ind.  648; 
Buell  V.  Ball  (1866),  20  Iowa  282;  Freeport  v.  Marks 
(1868),  59  Pa.  St.  253;  26  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  569. 

The  charge  that  the  ordinance  at  a  given  time  was  un- 
fairly enforced  is  too  general  to  present  any  question.  No 
facts  were  alleged  upon  which  to  rest  the  conclu- 
2.  sion  of  the  pleader  that  the  ordinance  is  so  enforced 
as  to  favor  the  business  of  breweries  located  within 
the  city.  Without  intimating  that  the  validity  of  a  penal 
ordinance  may  be  assailed  on  the  ground  of  partiality  in 
its  enforcement,  we  hold  that  in  the  absence  of  facts  pleaded 
showing  a  fixed  and  continuous  policy  of  unjust  discrimina- 
tion on  the  part  of  the  municipality  we  will  not  enter  upon 
a  consideration  of  the  question  suggested.  The  general  pur- 
pose of  the  ordinance  is  manifest  from  its  terms  and  from 
the  charter  provisions  quoted,  and  the  question  for  deter- 
mination is  whether  this  enactment  for  the  achievement  of 
that  purpose  violates  the  fundamental  law. 

Appellant^s  counsel  contend  that  this  is  a  taxing  ordi- 
nance, and  that  the  police  regulations  were  embodied  as  a 
mere  cloak  to  conceal  its  true  character  and  object. 

We  are  required  at  the  threshold  to  decide  whether  the 
sum  exacted  by  this  ordinance  is  a  license  fee  imposed 
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under  the  police  power,  or  a  tax  for  revenue.    Ordi- 

3.  nances  enacted  in  relation  to  the  comfort,  health, 
convenience,    good    order,    morality,    security    and 

general  welfare  of  the  inhabitants  are  comprehensively 
known  as  police  regulations.  Where  a  fee  is  imposed  for 
the  purpose  of  such  regulation  and  the  ordinance  requires 
compliance  with  prescribed  conditions  in  addition  to  the 
payment  of  the  fee,  such  sum  is  a  license  proper,  imposed 
by  virtue  of  the  police  power ;  but  where  the  fee  is  imposed 
solely  for  revenue  purposes,  and  payment  thereof  gives  the 
right  to  carry  on  the  business  without  the  performance  of 
any  further  conditions,  it  is  a  tax.  21  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  774,  and  cases  cited.  Where  a 
municipal  regulation  is  adopted,  which  would  be  lawful  if 
intended  for  one  purpose,  and  unlawful  if  for  another,  the 
presumption  is  that  the  purpose  was  lawful,  unless  the  con- 
trary clearly  appears.  Johnson  v.  Philadelphia  (1869), 
60  Pa.  St  445;  Lansdowne  Borough  v.  Springfield  Water 
Co.  (1901),  16  Pa.  Super.  Ct  490;  Bolson  v.  Doyle 
(1901),  191  111.  666,  61  K  E.  435;  Harmon  v.  City  of 
Chicago  (1892),  140  Dl.  398,  29  K  E.  732;  Ivey  v.  State 
(1900),  112  Ga.  175,  37  S.  E.  398 ;  State,  ex  rel,  v.  Capde- 
vielle  (1901),  104  La.  661,  29  South.  216. 

In  general  it  may  be  said  that  license  fees  imposed  upon 

useful  occupations,  not  hurtful  or  pernicious  to  society,  and 

not  calling  for  regulation  by  the  sovereign  power, 

4.  are  in  fact  taxes,,  exacted  under  the  revenue  power ; 
while  licenses  imposed  on  the  liquor  traflSc  and  such 

other  occupations  as  call  for  regulation  by  the  State  are 
none  the  less  licenses  proper  because  they  yield  a  revenue 
in  excess  of  that  required  for  the  purpose  of  regulation. 
This  distinction  makes  much  of  the  argument  of  appel- 
lant's counsel  inapplicable,  and  the  propositions  upon  which 
they  insist  untenable.  Presuming,  as  we  must,  that  the 
common  council  in  the  enactment  of  this  ordinance  acted 
within  its  authority  and  in  good  faith,  we  are  unable  to  say, 
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upon  the  facts  well  pleaded  in  the  answer  and  admitted  to 
he  true  hy  the  demurrer,  that  the  ordinance  is  a  revenne 
measure  in  the  guise  of  a  police  regulation. 

It  is  argued  that  the  regulating  provisions  of  the  ordi- 
nance are  all  covered  by  statutes  and  are  accordingly  void; 

but  with   this   contention  we  cannot  agree.     The 
6.     maintenance  of  offensive  things  in  or  near  a  public 

place,  to  the  annoyance  of  the  inhabitants,  <»onsti- 
tuted  a  nuisance  at  common  law,  and  the  substance  of  the 
common-law  definition  of  a  nuisance  has  been  embodied  in 
the  statute  law  of  this  State;  and  yet  the  common  council 
of  appellee  has  power  to  declare  what  shall  constitute  a 
nuisance,  and  to  prevent,  abate  and  remove  the  same.  The 
specific  duties  imposed  by  this  ordinance  upon  the  police, 
health  officers  and  fire  chief,  and  the  prohibition  against 
allowing  minors  to  congregate  upon  or  about  the  premises, 
are  not  found  in  the  statutes.    The  evils  which  attend  and 

inhere  in  the  business  of  handling  and  selling  in- 
6.     toxicating  liquors  are  universally  recognized,   and 

the  danger  therefrom  to  the  peace  and  good  order  of 
the  community,  everywhere  necessitates  the  exercise  of  the 
police  power.  The  theory  of  the  legislation  upon  this  sub- 
ject is,  that  the  business  is  one  which  requires  restraint  be- 
cause it  is  harmful  to  society,  and  the  license  fee  is  exacted 
for  the  purpose  of  restraining  the  business.  This  necessity 
for  regulation  and  restriction  in  the  interests  of  peace  and 
good  order  and  for  the  promotion  of  public  morals,  as 
already  said,  distinguishes  the  liquor  business  from  useful  . 
and  harmless  occupations.  It  is  well  settled  that  the  legis- 
lative power  to  deal  with  this  subject,  whether  it  be  to 
license,  regulate,  restrain  or  prohibit  the  sale  of  such  liq- 
uors is  imlimited.  All  such  restrictive  measures,  taken 
either  by  the  State  or  by  virtue  of  authority  delegated  to 
municipalities,  are  upheld  as  a  proper  exercise  of  the  police 
power.  17  Am.  and  Eng.  Ency.  Law  (2d  ed.),  223,  and 
cases  cited,  note  2. 
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In  the  case  of  the  City  of  Indianapolis  v.  Bieler  (1894), 
138  Ind.  30,  this  court  held  a  license  ordinance  very  similar 
to  the  one  in  suit,  but  without  any  of  the  regulating  pro- 
visions of  the  present  act,  not  to  be  an  attempted  exercise 
of  the  taxing  power,  but  a  valid  exercise  of  the  police  power 
expressly  granted  to  the  city  by  the  legislature.  See,  also, 
Jordan  v.  City  of  Evansville  (1904),  163  Ind.  512,  515, 
67  L.  R.  A.  613;  Boomershine  v.  Uline  (1902),  159  Ind. 
501,  503;  State  v.  Oerkardt  (1896),  145  Ind.  439,  462,  33 
L.  R  A.  313;  Emerich  v.  City  of  Indianapolis  (1889), 
118  Ind.  279;  Oambill  v.  Endrich  Bros.  (1904),  143  Ala. 
606,  39  South.  297. 

In  the  case  of  Pahst  Brewing  Co.  v.  City  of  Terre  Havie 
(1899),  98  Fed.  330,  the  United  States  Circuit  Court  for 
the  District  of  Indiana  held  an  ordinance  similar  to  the  one 
involved  in  the  case  of  City  of  Indianapolis  v.  Bieler, 
supra,  to  have  been  enacted  under  the  taxing  power,  and 
not  under  the  police  power  of  the  State.  The  provisions 
in  the  present  ordinance  for  the  control,  regulation,  and 
supervision  of  such  breweries,  distilleries,  depots,  and 
agencies  are  sufficient  to  distinguish  this  from  the  case  of 
Pabst  Brewing  Co.  v.  City  of  Terre  Haute,  supra,  and  to 
make  that  case  an  authority  for  our  conclusion,  that  the 
ordinance  under  consideration  was  passed  in  the  proper 
exercise  of  the  police  power  of  the  city. 

The  conclusion  already  announced — ^that  this  is  to  be 

classed  as  a  police  regulation  and  not  a  revenue  measure — 

disposes  of  the  contention  that  it  is  an  unlawful 

7.  interference  with  interstate  commerce,  in  violation 
of  the  Constitution  of  the  United  States.  By  an  act, 
approved  August  8,  1890,  congress  expressly  subjected  in- 
toxicating liquors,  when  transported  as  articles  of  interstate 
commerce  and  delivered  to  the  consignee,  to  the  police  regu- 
lations of  the  several  states  and  territories.  26  Statutes 
(U.  S.),  p.  313,  ch.  728;  City  of  Indianapolis  v.  Bieler, 
supra;  Pahst  Brewing  Co.  v.  City  of  Terre  Haute,  supra; 
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Pdbst  Brewing  Co.  v.  Crenshaw  (1905),  198  U.  S.  17,  28, 
26  Sup.  Ct  552,  49  L.  Ed.  925 ;  Foppiano  v.  Speed  (1905), 
199  U.  S.  501,  516,  26  Sup.  Ct  138,  50  L.  Ed.  288;  In  re 
Rahrer  (1891),  140  U.  S.  545,  11  Sup.  Ct.  865,  35  L. 
Ed.  572. 

It  is  insisted  that  as  a  license  fee  the  charge  of  $1,000 

is  excessive.     It  is  true  that  as  a  general  principle  the 

amount  which  may  be  exacted  for  a  license  proper 

8.  under  the  police  power  must  be  limited  and  reason- 
ably measured  by  the  cost  of  the  issuance  of  the 

license  and  of  tlie  regulation  and  inspection  for  which  pro- 
vision is  made,  while  a  wider  latitude  is  allowed  in  im- 
posing a  special  tax  upon  a  particular  occupation  or  busi- 
ness as  a  source  of  reveniTe.  The  general  doctrine  properly 
applies  only  to  useful  occupations  which,  being  not  detri- 
mental to  the  public,  cannot  be  unduly  restricted  or 
substantially  prohibited  under  the  guise  of  a  police  regula- 
tion. The  courts  now  quite  generally  recognize  that  as  to 
those  lines  of  business  which  are  hurtful  to  public  morals, 
productive  of  disorder,  or  injurious  to  the  public,  but  never- 
theless tolerated,  the  police  power  may  be  rightfully  exer- 
cised in  the  levy  of  such  a  license  tax  as  will  limit  and  dis- 
courage the  business.  Gray,  Limitations  of  Taxing  Power, 
§1452;  Tiedeman,  Limitations  of  Police  Power,  pp.  273, 
277,  278;  2  Cooley,  Taxation  (3d  ed.),  pp.  1142,  1143; 
Meyer,  Jossen  &  Co.  v.  City  of  Mobile  (1906),  147  Fed. 
843 ;  Duluth  Brewing,  etc.,  Co.  v.  City  of  Superior  (1903), 
123  Fed.  353,  59  C.  C.  A.  481 ;  Bartemeyerv.  Iowa  (1873), 
18  Wall.  129,  21  L.  Ed.  929;  Boston  Beer  Co.  v.  Massa- 
chusetts (1877),  97  TJ.  S.  25,  24  L.  Ed.  989;  State,  ex  rel, 
V.  Hudson  (1883),  78  Mo.  302,  305. 

The  power  and  authority  to  license  necessarily  implies 
the  right  to  fix  the  amount  of  the  license  fee.    City  of  Port- 
land V.  Schmidt  (1885),  13  Ore.  17,  6  Pac.  22L 

9.  The  power  to  license  and  to  fix  the  fee  to  be  charged 
being  lodged  in  the  municipality,  the  amount  to  be 
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exacted  is  not  strictly  a  judicial  question,  and  the  action 
of  the  municipal  body  in  fixing  the  license  fee  will  be  dis- 
turbed only  in  case  of  a  manifest  abuse  of  its  power. 
Matter  of  Ouerrero  (1886),  69  Cal.  95,  10  Pac.  261;  Den- 
nehy  v.  City  of  Chicago  (1887),  120  111.  627,  12  N.  E. 
227  ;8piegler  v.  City  of  Chicago  (1906),  216  111.  114, 131, 
74  N.  E.  718. 

The  allegations  of  the  answer  showing  the  cleanliness  of 
the  premises,  purity  of  the  goods,  and  freedom  from  danger 
of  fire,  are  of  no  weight  in  determining  the  question  before 
us.  In  the  light  of  these  controlling  principles  we  cannot 
judicially  know  or  say  that  the  amount  of  the  license  ex- 
acted of  appellant  in  this  case  was  unreasonable  or  ex- 
cessive. The  contrary  is  presumptively  true.  City  of 
Indianapolis  v.  Bieler,  supra;  Jordan  v.  City  of  Evansville, 
supra;  2  Cooley,  Taxation  (3d  ed.),  p.  1143 ;  Meyer,  Jossen 
d  Co.  V.  City  of  Mobile,  supra;  Van  Hook  v.  City  of  Selma 
(1881),  70  Ala.  361,  45  Am.  Eep.  85 ;  Kittanning  Borough 
V.  Kittanning,  etc.,  Qas  Co.  (1904),  26  Pa.  Super.  Ct  355, 
862;  Brown  v.  City  of  Galveston  (1903),  97  Tex.  1,  75  S. 
W.  488,  496. 

It  is  further  claimed  that  section  three  of  the  ordinance 
is  void,  for  the  reason  that  it  discriminates  in  favor  of  per- 
sons who  may  handle  and  deal  in  beer  brewed  in 

10.  the  city  of  Indianapolis,  and  in  favor  of  distilleries 
as  against  breweries,  and  grants  to  citizens  of  Indian- 
apolis privileges  and  immunities  which  upon  the  same  terms 
are  withheld  to  citizens  residing  outside  of  said  city,  and 
denies  to  citizens  of  other  states  privileges  and  immunities 
granted  to  citizens  of  Indiana.  Appellant  is  not  in  a  posi- 
tion to  raise  and  present  the  last  objection,  since  he  is  not 
shown  by  the  record  to  be  a  citizen  of  another  state,  and  the 
constitutional  provision  invoked  does  not  apply  to  the 
Pabst  Brewing  Comp|iny,  a  corporation.  Pembina  Mining 
Co.  V.  Pennsylvania  (1888),  125  U.  S.  181,  8  Sup.  Ct 
737,  81  L.  Ed.  650. 

Vol.  168—41 
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The  provisions  of  the  city  charter,  and  of  the  first  and 

second  sections  of  the  ordinance,  are  general  in  character, 

and  subject  alike  to  license  and  regulation  every 

11.  brewery,  distillery,  depot  and  agency  of  any  brewery 
or  distillery  within  the  city,  and  are  wholly  free 

from  any  charge  of  discrimination.  The  objections  under 
immediate  consideration  are  directed  solely  to  section  three 
of  the  ordinance.  In  our  opinion  this  section  is  merely  in 
aid,  and  in  a  measure  explanatory,  of  the  preceding  sections, 
and  is  not  to  be  construed  as  exclusive  in  character  and  as 
containing  an  exhaustive  definition  of  the  subjects  to  be 
licensed.  We  may  assume  that  at  the  time  of  the  passage 
of  the  ordinance  certain  places  were  maintained  within  the 
city,  for  the  storage  and  distribution  of  beer  brewed  without 
the  city,  some  of  which  were  conducted  by  the  owners  of  such 
liquors,  and  others  by  agents,  and  that  to  facilitate  the  in- 
terpretation and  enforcement  of  the  ordinance  this  section 
was  drafted,  providing  that  all  such  places,  without  regard 
to  proprietorship,  should  be  included  within  the  purview  of 
the  ordinance  and  regarded  as  depots  of  a  brewery.  This 
construction  seems  to  us  reasonable,  gives  the  ordinance  a 
general  and  uniform  application  to  all  places  within  the 
contemplation  of  the  statute,  and  upholds  its  validity. 
Municipal  legislation  is  to  be  construed  and  interpreted  by 
the  same  rules  as  statutes  are  construed.  It  is  the  duty  and 
the  uniform  rule  of  this  court,  when  the  constitu- 

12.  tionality  of  a  statute  is  under  consideration,  so  to 
construe  and  interpret  its  provisions,  if  possible,  as 

to  sustain  and  not  defeat  the  act  in  question.  Hovey  v. 
State,  ex  rel,  (1889),  119  Ind.  395,  399 ;  McComas  v.  Kruff 
(1882),  81  Ind.  327,  332,  42  Am.  Rep.  135,  and  cases 
cited;  8  Cyc.  Law  and  Proc.,  801. 

It  is  our  conclusion,  therefore,  that  the  ordinance  as  a 
whole  makes  no  discriminations,  is  npt  subject  to  the  con- 
stitutional objections  urged  against  it,  and  is  valid.  Appel- 
lant was  not  charged  with  a  violation  of  any  of  the  regula- 
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tive  'Bections  of  the  ordinance,  other  than  the  one  requiring 
a  license,  and  the  conclusion  reached  renders  it  unnecessary 
to  determine  whether  any  of  such  regulative  sections  may 
be  void  for  the  reason  that  the  same  subject-matter  is  cov- 
ered by  a  penal  statute.  It  follows  that  the  second  para- 
graph of  answer  was  insufficient,  and  the  demurrer  thereto 
was  rightly  sustained. 
The  judgment  is  affirmed. 


Wright  v.  The  State. 

[No.  20,983.  Filed  June  19,  1907.] 
Indictment  and  Information.  —  Embezzlement.  —  Employes. — 
How  Charged. — Words  and  Phrases. — ^An  information  charging 
an  employe  with  the  crime  of  embezzlement  must  show  that 
such  employe  obtained  possession  of  the  money  or  property  mis- 
appropriated "by  virtue  of  such  employment ;*'  and  the  charge 
that  he  obtained  such  money  or  property  "as  such  employe^"  is 
not  sufficient. 

From  Sullivan  Circuit  Court;  Orion  B.  Harris,  Judge. 

Prosecution  by  the  State  of  Indiana  against  William 
Wright.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Reversed. 

Charles  D.  Hunt,  for  appellant. 

James  Bingham,  Attorney-General,  A.  0.  Gavins,  E.  M. 
White  and  H.  M.  Dowling,  for  the  State. 

MoNTGOMEBY,  J. — ^Appellant  was  convicted  of  the 
crime  of  embezzlement,  upon  an  affidavit,  which,  omitting 
the  formal  parts,  is  as  follows : 

"Osie  E.  Lovelace,  being  duly  sworn,  on  his  oath 
says:  That  on  December  27,  1905,  and  for  more  than 
one  year  prior  thereto,  there  existed  in  the  county  of 
Sullivan  and  State  of  Indiana  an  association,  then  and 
there  being  Local  Union  No.  2,089  of  the  United  Mine 
Workers  of  America;  that  said  association  was  com- 
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monly  called  and  known  as  the  ^Willfred  Local  Union 
No.  2,089  of  the  United  Mine  Workers  of  America;' 
that  said  local  union  then  and  there  had  for  its  ob- 
jects: To  enforce  the  provisions  of  the  national  con- 
stitution and  edicts  of  annual  conventions  of  the 
United  Mine  Workers  of  America  and  of  District 
Eleven,  and  to  attend  to,  and,  in  conjunction  virith  the 
company's  officials,  regulate  the  conditions  of  the  em- 
ployment in  the  mine,  to  regulate  the  turn  in  the  mine, 
to  secure  to  all  its  members  fair  treatment  at  all  times, 
and  rigidly  to  enforce  all  agreements  made  between  said 
local  union  and  the  company,  or  between  the  district  or 
national  officers  and  the  company  relative  to  prices  or 
conditions  of  employment;  that  said  local  union  then 
and  there  had  and  used  a  certain  seal  on  which  is  in- 
scribed the  words  "Local  Union  No.  2,089  United 
Mine  Workers  of  America,  Shelbum,  Indiana;  that 
William  Wright,  on  December  27,  1905,  in  the  county 
of  Sullivan  and  State  of  Indiana,  was,  and  for  about 
six  months  prior  thereto  had  been,  then  and  there  the 
officer,  agent,  clerk,  servant  and  employe  of  said  asso- 
ciation. Local  Union  No.  2,089  of  the  United  Mine 
Workers  of  America,  said  W^illiam  Wright,  as  such 
officer,  agent,  clerk,  servant,  and  employe,  then  and 
there  being  commonly  called  the  "treasurer"  of  said 
association;  that  as  such  officer,  agent,  clerk,  servant, 
and  employe,  said  William  Wright  then  and  there  had 
in  his  possession  and  control  $1,100  in  money,  being 
the  personal  property  of  said  local  union,  and  to  the 
possession  of  which  said  local  union  was  then  and 
there  entitled ;  that  said  William  W^right,  having  then 
and  there,  as  such  officer,  agent,  clerk,  servant,  and  em- 
ploye, the  control  of  $1,100  in  money,  the  personal 
property  of  said  local  union,  to  the  possession  of  which 
said  local  union  was  then  and  there  entitled,  did  then 
and  there  unlawfully,  fraudulently,  and  feloniously 
embezzle,  purloin,  secrete,  and  appropriate  to  his  own 
use  said  $1,100  in  money  aforesaid,  without  then  and 
there  having  the  consent  of  said  local  union  so  to  do. 
Contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana." 
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The  overruling  of  a  motion  to  quash  is  assigned  as  error. 
The  affidavit  is  founded  upon  §392  of  the  criminal  statute 
of  1905  (Acts  1905,  pp.  584,  671,  §2037  Bums  1905). 
The  charge  is  that  appellant  was  the  employe  of  a  certain 
association,  and  "as  such  employe"  had  possession  of  the 
money  alleged  to  have  been  misappropriated.  It  was  re- 
cently held  by  this  court  that,  in  such  a  case  as  this,  it  is 
not  sufficient  to  charge  the  offense  merely  in  the  language 
of  the  statute,  but  that  an  affidavit  or  indictment  to  be  good 
must  contain  an  averment  that  the  accused  obtained  pos- 
session of  the  money  or  property  misappropriated  "by  vir- 
tue of  such  employment"  TJie  expression  "as  such  em- 
ploye" was  held  not  to  be  the  equivalent  of  the  phrase  "by 
virtue  of  such  employment." 

The  principle  declared  in  the  case  of  Vinnedge  v.  State 
(1906),  167  Ind.  415,  is  decisive  of  the  present  contro- 
rersy,  and  upon  the  authority  of  that  case  the  affidavit  in 
this  must  be  held  insufficient.  See,  also.  State  v.  Wwr 
standUy  (1900),  155  Ind.  290;  State  v.  Winstandley 
(1900),  154  Ind.  443;  Colip  v.  State  (1899),  153  Ind. 
584,  74  Am.  St.  322;  Ritter  v.  State  (1887),  111  Ind. 
324;  2  Bishop,  Grim.  Law  (8th  ed.),  §352. 

The  judgment  is  reversed,  with  directions  to  sustain 
appellant's  motion  to  quash  the  affidavit,  and  for  further 
proceedings. 


Campbell,  Guardian,  v.  Fighter,  Executor,     i«o 207| 

ET  AL. 
[No.  20,950.    Filed  June  20,  1907.] 

1.  Parties. — Guardian  and  Ward. — Pleading, — Theory, — Appeal, 
— ^Where  doubt  exists  whether  the  guardian  or  the  ward  was 
plaintiff,  but.  the  guardian  was  treated  as  the  plaintiff  below, 
and  he  assigned  the  errors  on  appeal,  such  guardian  will  be 
treated,  on  appeal,  as  the  real  plaintiff,    p.  647. 
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2.  Parties.  —  Interest.  —  WiUa. — Statutes.  —  Section  2766  Bums 
1901,  §2596  R.  S.  1881,  providing  that  "any  person"  may  con- 
test a  will,  means  any  person  having  an  interest  in  the  subject- 
matter  of  the  contest,    p.  647* 

3.  Sa^e.— Will  Contests.^pecial  Procedure. — Civil  Code. — The 
statute  providing  for  the  contest  of  a  will,  being  silent  as  to 
whether  a  guardian  or  his  ward  shall  institute  the  action,  the 
courts  will  look  to  the  civil  code  to  determine  such  question, 
p.  647. 

4.  Same. — Guardian  and  Ward. — Next  Friend. — WUla. — Contest, 
—Under  §§256,  257  Bums  1901,  §§255,  256  R.  S.  1881,  an  infant, 
suing  by  his  next  friend,  may  institute  and  maintain  a  proceed- 
ing to  contest  a  will  in  which  he  is  interested,    p.  647. 

5.  Same. — Guardian  and  Ward. — Source  of  Chiardian's  Authority^ 
— Guardians  are  creatures  of  statute,  and  their  authority  is 
measured  thereby,    p.  648. 

6.  Same.  —  Guardian  and  Ward.  —  Wills. — Contest. — Guardians 
have  no  power  to  institute,  on  behalf  of  their  wards,  proceedings 
to  contest  a  will.    p.  648. 

?•  Same. — Guardian  and  Ward. — Trustee  of  Express  TrusU^' 
Wills. — Contest. — Guardians  have  no  right,  under  §252  Bums 
1901,  §252  R.  S.  1881,  authorizing  the  "trustee  of  an  express 
trust''  to  maintain  suits,  to  institute  a  proceeding  to  contest  a 
will.    p.  649. 

8.  Same. — Guardian  and  Ward. — Equity  Suits. — Guardians,  as 
such,  have  no  right,  in  the  absence  of  statutory  authority,  to  sue 
in  equity  on  behalf  of  their  wards,    p.  650. 

From  Decatur  Circuit  Court;  Marshall  Hacker,  Judge. 

Action  by  William  S.  Campbell,  as  guardian  of  Francis 
W.  Ackerman,  a  minor,  against  Lawrence  Fichter,  as 
executor  of  the  will  of  Eliza  Acjcerman,  deceased,  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Burt  New,  Willard  New,  J.  K.  Ewing  and  Frank  Ham- 
ilton,  for  appellant 

B,  F.  Bennett,  Thomas  E.  Davidson,  Hugh  Wichens  and 
John  E.  Osbom,  for  appellees. 

GiLLETT,  J. — Proceeding  to  contest  a  will.  The  action 
purports    to    be   brought    by    William    S.    Campbell^    as 
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guardian  of  Francis  W.  Ackerman,  but  in  the  body 

1.  of  the  complaint  the  latter  (a  minor)  is  referred  to  as 
the  plaintiff,  and  this  occasions  some  difficulty  in 

determining  whether  Ackerman  is  in  court;  but,  as  the 
guardian  was  treated  as  the  plaintiff  by  the  parties  and 
the  court  below,  and  as  he  is  assigning  error  in  this  court, 
we  shall  assume,  and  hold  the  parties  to  the  theory,  that  the 
action  is  prosecuted  by  the  guardian.  See  Maxedon  v. 
State,  ex  rel.  (1866),  24  Ind.  370.  So  construing  the  com- 
plaint, the  threshold  question  in  this  case  is:  Can  the 
guardian  of  a  minor  maintain  an  action  to  contest  a  will? 
If  this  question  should  be  determined  against  appellant,  tho 
judgment  must  be  affirmed. 

It  is  true  that  the  statute  (§2766  Burns  1901,  §2596 

R.  S.  1881)  provides  that  "any  person"  may  contest  the 

validity  of  a  will,  but  this  has  been  construed  to 

2.  mean  any  person  having  an  interest  in  the  subject- 
matter  of  the  contest.    Neiderhaus  v.  Heldt  (1867),  . 

27  Ind.  480;  Schmidt  v.  Bomersbach  (1878),  64  Ind.  53. 

As  the  statute  is  wholly  silent  as  to  the  manner  in  which 

such  an  action  shall  be  brought  by  an  infant,  we  are 

3.  clearly  justified  in  looking  to  the  civil  code.     Haai 
V.  Scott  (1907),  ante,  530,  and  authorities  there 

cited.  It  was  said  in  Chicago,  etc.,  R.  Co.  v.  Summers 
(1887),  113  Ind.  10,  15,  3  Am.  St  616:  "It  has  often 
been  held  by  this  court,  and  correctly  so,  we  think,  that  the 
modes  of  procedure  and  rules  of  practice  prescribed  by  oup 
civil  code  in  civil  actions  are  all  applicable  to  a  special 
statutory  proceeding  for  the  enforcement  of  private. rights, 
except  where  the  statute,  authorizing  and  regulating  such 
special  proceeding,  has  expressly  or  by  fair  implication  pre- 
scribed a  different  course  of  procedure  or  rule  of  practice 
therein."  The  code  provides  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest, 

4.  except  as  otherwise  provided  in  the  next  section." 
§251  Bums  190i,  §251  B.  S.  1881.     The  section 
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thus  referred  to  (§262  Bums  1901,  §252  R  S.  1881)  con- 
tains the  following  provisions:  "An  executor,  administra- 
tor, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue,  •without  joining  with  him 
the  person  for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  person  with  whom^ 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other. It  shall  not  be  necessary  to  make  an  idiot  or  lunatic 
a  joint  party  with  his  guardian  or  committee,  except  as 
may  be  required  by  statute."  By  §256  Bums  1901,  §255 
R.  S.  1881,  it  is  provided :  "When  an  infant  shall  have  a 
right  of  action,  such  infant  shall  be  entitled  to  bring  suit 
thereon,  and  the  same  shall  not  be  delayed  or  deferred  on 
account  of  such  infant  not  being  of  full  age."  The  next 
section  (§257  Burns  1901,  §256  R  S.  1881)  provides  that 
a  competent  and  responsible  person  is  to  appear  as  next 
friend  of  the  infant.  There  can  be  no  question,  in  view  of 
the  statutory  provisions  before  referred  to,  that  it  is  com- 
petent for  an  infant,  appearing  by  next  friend,  to  contest 
a  will. 

We  directly  address  ourselves  to  the  question  whether  the 

guardian  of  an  infant  may  sue  in  his  own  name  in  such  a 

proceeding  as  this.     We  take  it  that  the -authority 

5.  of  a  guardian  in  this  State  is  measured  by  legisla- 
tive  enactment.    His  power  over  the  property  of  his 

ward,  under  the  guardianship  statute  (§2673  et  seq.  Bums 
1901),  may  be  said,  in  the  main  at  least,  to  be  confined  to 
the  management  of  the  estate  (including  a  circmnscribed 
power  over  the  real  estate),  the  payment  of  debts  due  from 
his  ward,  and  the  collection  -and  compounding  of  debts  due 
him.  As  showing  that  the  guardian  has  not  an  unlimited 
right  to  sue,  it  is  significant  that  provisions  are 

6.  found  in  the  code  giving  him  authority  to  maintain 
particular  actions  (§§265,  267  Burns  1901,  §§264, 

266  R.  S.  1881),  while  both  the  partition  and  the  guardian- 
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ship  statutes  (§§1208,  2707  Burns  1901,  §§1194, 2542  K.  S. 
1881)  give  him  authority  to  represent  the  infant  in  suits 
for  partition.  It  is  especially  significant  that  in  the  latter 
statute  it  was  deemed  necessary  to  provide  that  it  should 
be  the  duty  of  the  guardian  to  defend,  or  cause  to  be  de- 
fended, all  suits  against  the  ward  (§2685  Bums  1901, 
§2521  R.  S.  1881),  while,  as  respects  actions  in  his  favor, 
it  was  merely  provided  that  "all  courts  have  power  *  *  * 
to  permit  any  person,  as  next  friend,  to  prosecute  any 
suit  in  any  minor's  behalf"  (§2684  Bums  1901,  §2520 
R.  S.  1881).  Bearing  in  mind  the  proposition  that  a 
guardian's  authority  in  this  State  is  derived  from  statute,- 
it  would  seem  quite  clear  in  the  light  of  the  duties  expressly 
devolved  upon  him,  and  giving  due  consideration  to  the 
general  provision  of  the  code  as  to  parties  plaintiff,  as  well 
as  to  the  implications  growing  out  of  the  special  provisions 
concerning  the  guardian  suing  and  defending,  that  he  has 
no  authority  to  wage  on  behalf  of  the  ward  an  action  of  this 
character. 

It  is,  however,  asserted  by  counsel  for  appellant  that  a 
guardian  is  the  trustee  of  an  express  trust  under  §252, 

supra.     There  are  authorities  which  recognize  the 
7.     proposition  that  in  some  instances  a  guardian  may 

sue  by  virtue  of  such  provision  (Shepherd  v.  Evans 
[1857],  9  Ind.  260;  Schlieder  v.  Wells  [1906],  99  K  Y. 
Supp.  1000,  and  New  York  cases  cited),  but  we  think  that 
they  are  all  cases  in  which  the  particular  subject-matter  of 
the  action  was  such  that  the  guardian  might  be  considered 
to  be  the  trustee  of  an  express  trust,  even  within  the 
definition  which  the  statute  itself  affords.  Construing  the 
code  and  the  guardianship  statute  in  pari  materia,  it  may 
further  be  admitted  that  the  right  of  a  guardian  to  sue  may 
in  some  instances  be  affirmed  as  an  essential  incident  of 
the  duties  devolved  upon  him.  It  is  clear,  however,  that 
the  mere  existence  of  the  relationship  of  guardian  and  ward 
does  not  constitute  the  guardian  of  an  infant  the  trustee  of 
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an  express  trust  within  the  meaning  of  §262,  supra. 
Professor  Pomeroy  carefully  discusses  this  statutory  pro- 
vision concerning  parties  plaintiff,  which,  it  may  be  ob- 
served, is  found  in  a  number  of  the  codes,  and,  in  the  course 
of  his  discussion,  says:  "A  guardian  or  committee, 
although  possessing  a  power  to  be  exercised  for  the  benefit 
of  another,  is  not  a  trustee ;  and  the  term,  when  applied  to 
him,  could  be  used  only  in  a  popular  and  not  a  legal  sense. 
Such  a  guardian  or  committee,  would  not  therefore,  by  vir- 
tue merely  of  the  permission  granted  in  the  provision  of 
the  statute  under  examination,  be  entitled  to  sue  in  his 
own  name  as  a  trustee  of  an  express  trust"  Pomeroy, 
Kemedies  and  Eemedial  Eights  (2d  ed.),  §172,  p.  210. 
See,  also,  Maxedon  v.  State,  ex  rel,,  supra;  Weaver  v. 
Trustees,  etc.  (1867),  28  Ind.  112;  Rawltngs  v.  Fuller 
(1869),  31  Ind.  255;  Mitchell  v.  St.  Mary  (1897),  148 
Ind.  Ill;  Fox  v.  Minor  (1867),  32  Cal.  Ill,  91  Am.  Dec 
566;  Palmer  v.  Ft.  Plain,  etc..  Road  Co.  (1854),  11  N.  Y. 
376;  Bobbins  v.  Deverill  (1865),  20  Wis.  *142.  It  is  evi- 
dent,  we  think,  that  the  term  "express  trust"  was  not  used 
in  the  above  statute  in  a  loose  or  popular  sense,  and,  in 
view  of  the  principle  that  that  which  is  expressed  is  an 
exclusion  of  all  else,  the  provisions  of  the  statute  concern- 
ing who  may  sue  become  quite  significant  by  their  implied 
exclusion  of  other  persons. 

There  are  a  number  of  cases  which  deny  to  the  guardian 
the  right  to  file  in  his  own  name  a  bill  in  equity  on  behalf 

of  his   ward.     Lemon   v.    Hansbarger    (1849),    6 
8.     Gratt.    301;    Sillings   v.    Bumgardner    (1852),    9 

Gratt.  27S]Burdett  v.  Cain  (1875),  8  W.  Va.  282; 
Bradley  v.  Amidon  (1843),  10  Paige  235;  Hoyt  v.  Hilton 
(1834),  2  Edw.  Ch.  (N.  Y.)  202;  Sanderson  v.  Sanderson 
(1880),  17  Fla.  820.  In  Genet  v.  Tallmadge  (1815),  1 
Johns.  Ch.  *561,  Chancellor  Kent,  in  denying  the  petition 
of  a  guardian  that  he  be  paid  the  distributive  share  of  his 
wards  in  the  hands  of  commissioners  so  as  to  make  partition 
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of  the  lands  of  the  ancestor  of  said  wards,  said :  ^*It  is  not 
the  general  policy  of  the  law  that  any  guardian  should  have 
it  in  his  power,  under  any  circumstances,  to  dissipate  the 
real  estate  of  his  ward.  The  law  never  allows  him  any 
further  control  than  over  the  rents  and  profits."  It  was 
held  in  Muller  v.  Benner  (1873),  69  111.  108,  that,  as  the 
only  power  a  guardian  in  Illinois  has  over  the  lands  of  his 
ward  is  to  lease  the  same,  he  cannot  maintain  ejectment  as 
guardian.  The  same  conclusion  was  reached  in  Kinney  v. 
Harrett  (1881),  46  Mich.  87,  8  N.  W.  708.  The  opinion 
of  Judge  Cooley  in  that  case,  although  it  deals  largely  with 
the  Michigan  statutes,  sheds  so  much  light  upon  the  limita- 
tions which  exist  upon  the  power  of  guardians  to  sue  under 
statutes  like  our  own  that  we  venture  to  quote  from  it  at 
some  length.  He  there  said:  "As  guardianship  in  this 
state  is  a  matter  of  statutory  regulation,  common-law  rules 
will  afford  little  aid  in  determining  this  question.  It  has 
been  held  that  guardians  in  socage  might  bring  ejectment 
in  their  own  names  (Wade  v.  Cole  [1789],  Ld.  Raym. 
130;  Rex  v.  Inhabitants  of  Oakley  [1809],  10  East  491; 
Byrne  v.  Van  Hoesen  [1809],  6  Johns.  *66;  Truss  v.  Old 
[1828],  6  Rand.  [Va.]  556,  18  Am.  Dec.  748;  Hughes' 
Minors'  Appeal  [1866],  53  Pa.  St.  500) ;  but  this  species 
of  guardianship  is  not  recognized  in  this  state.  Guardians 
for  nurture  it  is  clear  have  no  such  right;  they  have  not 
even  the  right  of  possession.  Anderson  v.  Darby  [1818], 
iNott  &  M.  (S.  C.)  *369;  May  v.  Calder  [1806],  2  Mass. 
55  i  Ross  V.  Cobb  [1836],  9  Yerg.  [Tenn.]  462;  Magruder 
V.  Peter  [1832],  4  G.  &  J.  323.  Guardians  by  appoint- 
ment have  the  authority  the  statute  confers.  By  the  statute 
the  guardian  has  'the  care  and  management  of  the  estate 
of  the  minor.'  Comp.  Laws,  §4816.  He  is  'to  dispose  of 
and  manage  all  such  estate  and  effects  according  to  law.* 
§4817i  He  is  to  'pay  all  just  debts  due  from  the  ward  out 
of  his  personal  estate  and  the  income  of  his  real  estate^  if 
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sufficient,  and  if  not,  then  out  of  his  real  estate,  upon  ob- 
taining license  for  the  sale  thereof,  and  disposing  of  the 
same  in  the  manner  provided  by  law/  §4830.  He  would 
have  authority  under  this  provision  to  make  leases  of  the 
real  estate  during  the  minority,  and  to  transfer  the  pos- 
session to  the  lessee.  lie  is  to  'appear  for  and  represent 
his  ward,  in  all  legal  suits  and  proceedings,  unless  another 
person  is  appointed  for  that  purpose  as  guardian  or  next 
friend.'  §4831.  He  may  'dispose  of  the  personal  estate 
of  the  ward'  (§4834),  but,  except  when  licensed  by  the 
judge  of  probate  to  sell  the  real  estate,  or  to  mortgage  the 
same  (§4625),  his  power  over  it  is  limited  to  leasing  it  and 
to  the  reception  of  the  rents  and  profits.  If  ejectment  were 
purely  a  possessory  action  there  would  be  reason  for  holding 
that  the  guardian  might  sue  in  his  own  name.  But  in  this 
state  ejectment  determines  the  title.  The  plaintiff  in  his 
declaration  'shall  state  whether  he  claims  in  fee,  or  whether 
he  claims  for  his  own  life  or  for  the  life  of  another,  or  for 
a  term  of  years,  or  otherwise  specifying  such  lives,  or  the 
duration  of  such  term.'  Comp.  Laws,  §6213.  The  verdict 
must  also  'specify  the  estate  or  right  which  shall  have  been 
established  on  the  trial  by  the  plaintiff  in  whose  favor  it 
shall  be  rendered.'  It  is  plain  that  these  provisions  do  not 
contemplate  that  one  person  shall  sue  in  the  right  of  another 
who  has  the  legal  title.  There  are  many  cases  in  which  one 
may  recover  on  showing  a  mere  right  to  possession;  but 
they  are  cases  in  which  this  right  is  evidence,  as  against 
the  defendant,  that  the  plaintiff  has  a  legal  estate  of  some 
description  in  the  land." 

A  sufficient  reason  for  a  guardian's  not  suing  in  such  a 
case  as  this  appears  in  Lomba/rd  v.  Morse  (1891),  155 
Mass.  136,  29  N.  E.  205,  14  L.  R.  A.  273,  wherein  it  was 
held  that  a  guardian  was  not  entitled  to  maintain  a  bill  in 
equity  to  avoid  certain  conveyances  made  by  his  insane 
ward.    The  court  said:    "The  title  to  the  property  of  the 
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ward  does  not  pass  to  the  guardian.  He  has  its  care  and 
management  only.  His  possession  is  that  of  an  agent  or 
attorney,  not  that  of  an  assignee  or  trustee." 

Our  cases  recognize  the  right  of  the  guardian  to  sue  for 
debts  (as  an  implication  from  his  duty  to  collect),  to  secure 
by  petition  a  distributive  share  of  the  estate  of  the  ward  in 
the  hands  of  executors  or  administrators,  and  also  to  main- 
tain actions  for  an  interference  with  his  (the  guardian's) 
possessory  rights  {Shepherd  v.  Evans  [1857],  9  Ind.  260; 
Miller  v.  Duy  [1871],  36  Ind.  521;  Boruff  v.  Stipp 
[1890],  126  Ind.  32;  Kinsley  v.  Kinsley  [1898],  150  Ind. 
67),  but  there  is,  nevertheless,  a  line  of  authority  in  this 
State  which  denies  to  the  guardian  the  right  to  maintain 
actions  not  expressly  provided  for  by  statute  and  not  per- 
taining to  his  duties  as  fixed  in  the  guardianship  chapter. 
In  Wilson  v.  Galey  (1885),  103  Ind.  257,  this  court  held 
that  the  guardian  of  a  minor  having  an  estate  in  remainder 
could  not  maintain  an  action  for  waste  against  the  holder 
of  the  particular  estate.  The  holding  was  largely  based 
upon  the  fact  that  the  statute  gave  the  right  of  action  to  the 
person  seized  of  the  estate  in  remainder,  but  the  court  de- 
clared that  it  was  the  general  rule  under  the  code  that  an 
infant  should  sue  by  prochein  ami.  In  Spencer  v.  Rohbins 
(1886),  106  Ind.  580,  it  was  held  that  a  guardian  ad  litem 
for  certain  minor  defendants  in  a  partition  proceeding 
could  not  file  a  cross-complaint  to  quiet  title,  Mitchell,-  J., 
saying:  "They  can  prosecute  only  by  next  friend,  as  pro- 
vided by  statute."  This  case  was  followed  in  Tucker  v. 
White  (1902),  28  Ind.  App.  328,  the  court  holding  that  a 
guardian  who  had  never  had  possession  of  the  real  estate 
involved  could  not  maintain  a  suit  to  quiet  title. 

Counsel  for  appellant  contend  that  Kinsley  v.  Kinsley, 
supra,  in  effect  overrules  the  prior  decisions  of  this  court 
before  referred  to.  The  case  does  not  profess  to  have  that 
effect,  and,  in  the  light  of  principle,  we  do  not  perceive 
that  there  is  any  ground  for  questioning  said  rulings.    The 
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primary  purpose  of  an  action  to  contest  a  will  is  to  have  the 
pretended  testamentary  instrument  adjudged  invalid  and 
to  procure  the  annulment  of  the  judgment  admitting  it  to 
probate.  In  the  face  of  this  tentative  judgment,  it  can  by 
no  means  be  said  that  the  property  involved  is  a  part  of 
the  subject-matter  of  the  guardianship.  The  proceeding  to 
contest  a  will  is  a  special  statutory  one,  and  as  it  can  only 
be  prosecuted  by  a  person  who  has  an  interest  in  setting  it 
aside,  it  follows  that  an  infant  in  such  a  case  should  sue 
by  next  friend  (if  unassociated  with  an  adult  plaintiff)  as 
the  real  party  in  interest  Having  reached  this  conclusion, 
we  decline  to  express  an  opinion  on  the  merits,  as  the  in- 
fant is  not  before  the  court 
Judgment  affirmed. 


Brown  et  al.  v.  Brown  et  al. 

[No.  20,815.    Filed  March  14,  1907.    Rehearing  denied  June  20, 

1907.] 

1.  Appeal. — Right  of. — ^The  right  of  appeal  is  purely  statutory; 
and  the  statute  granting  the  right  must  be  complied  with,  in 
order  to  perfect  such  appeal,    p.  655. 

2.  Same. — Vacation. — Notice. — A  party  taking  a  vacation  ap- 
peal must  serve  notice  thereof  upon  all  of  his  coparties  or  their 
attorneys  of  record,  or  if  the  coparties  have  no  attom^rs  and 
are  nonresidents,  by  the  publication  of  notice  thereof,    p.  655. 

8.  Same. — Asngnment  of  Errors. — Amendments  After  Expira- 
tion of  Tims  to  Appeal — Appellant  has  no  right  to  amend  his 
assignment  of  errors  by  the  addition  of  omitted  coparties 
after  the  expiration  of  the  year  within  which  an  appeal  may 
be  taken,    p.  656. 

4.  Same. — Dismissal. — Parties. — Jurisdiction. — ^An  appeal  taken 
without  making  appellant's  coparties  parties  thereto,  will  be 
dismissed  for  want  of  jurisdiction,    p.  656. 

From  Monroe  Circuit  Court;  James  B.  Wilson,  Judga 

Action  by  Andrew  L.  Brown  and  others  against  Samuel 
Brown  and  others.  From  a  judgment  for  plaintiffs^  part 
of  the  defendants  appeal.    Appeal  dismissed. 
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/.  E.  Henley  and  East  &  East,  for  appellants. 
Miers  £  Corr  and  Duncan  &  Batman,  for  appellees. 

Montgomery,  0.  J. — This  proceeding  was  brought  to 
contest  the  will  of  Margaret  F.  Brown,  deceased.  The  final 
judgment  was  rendered  June  30,  1905.  A  vacation  appeal 
was  taken,  and  the  record  filed  in  this  court  April  27,  1906. 
William  A.  Brown  was  a  defendant  in  the  court  below,  and 
c  party  to  the  final  judgment,  but  he  was  not  named  in  the 
assignment  of  errors,  and  no  steps  were  taken  to  give  him 
notice  of  this  appeal. 

On  August  23,  1906,  appellees  filed  a  motion  to  dismiss 
the  appeal,  for  the  reason  that  said  William  A.  Brown  had 
not  been  notified  thereof  or  made  a  party  to  the  assignment 
of  errors,  and  the  court  was  accordingly  without  jurisdic- 
tion. On  September  8,  1906,  appellant's  counsel  filed  a 
verified  application  for  leave  to  amend  the  assignment  of 
errors  and  to  cause  notice  to  be  given  to  said  William  A. 
Brown.  It  is  shown  that,  on  account  of  the  serious  sickness 
of  the  senior  counsel  for  appellants,  the  work  of  the  firm 
devolved  wholly  upon  the  junior  member;  and  that  in  the 
preparation  of  the  record,  either  through  inadvertence  of 
the  affiant  or  of  the  stenographer,  or  because  of  confusing 
the  names  of  William  B.  Brown  and  William  A.  Brown, 
the  name  of  the  latter  was  omitted  from  the  assignment  of 
errors. 

The  right  of  appeal  is  given  by  statute,  or  it  does  not 

exist.     In  acquiring  jurisdiction  over  a  particular  cause 

this  court  does  not  exercise  its  inherent  powers,  but 

1.  must  exact  a  compliance  with  statutory  provisions. 
Appeals  must  be  taken  within  one  year  from  the 

time  the  judgment  is  rendered.     If  a  part  only  of  several 

coparties  desire  to  take  a  vacation  appeal,  they  must  serve 

written  notice  of  the  appeal  upon  all  the  other  coparties  or 

their  attorneys  of  record,  and  file  proof  thereof  with 

2.  the  clerk  of  this  court,   and  in  case  of  the  non- 
residence  of  any  coparty  not  joining  in  the  appeal 
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and  having  no  attorney  of  record  upon  whom  notice  may 
be  served  in  this  State,  then  notice  to  such  party  must  be 
given  by  publication.  §647  Bums  1901,  Acts  1899,  p.  5. 
It  is  apparent  that  the  year  within  which  an  appeal  must 
be  perfected  had  expired  before  the  application  to  amend 
was  made.    If  the  application  had  been  filed  within 

3.  the  year,  we  might  find  the  showing  suflScient  to 
excuse  the  omission  and  justify  the  granting  of 

leave  to  make  the  necessary  amendment;  but  the  request 
now  made  involves  the  power  and  authority  of  the  court. 
The  right  of  appeal  being  statutory,  and  to  be  exercised 
within  a  prescribed  time,  the  court  is  forbidden  to  extend 
that  time  and  enlarge  the  right  by  permitting  appellants  to 
make  a  vital  amendment  to  the  assignment  of  errors  after 
the  expiration  of  the  year  allowed  for  taking  the  appeal.  It 
is  well  settled  that  in  vacation  appeals  all  parties  against 
whom  judgment  was  rendered  must  be  made  co- 

4.  appellants  in  this  court,  or  the  appeal  will  be  dis- 
missed, for  the  reason  that  in  such  case  we  have  no 

jurisdiction  to  determine  the  case  on  its  merits.  PoUc  v. 
Johnson  (1906),  167  Ind.  648;  Chicago,  etc.,  B.  Co.  v. 
Walton  (1905),  165  Ind.  642;  Moore  v.  Ferguson  (1904), 
163  Ind.  395;  Rich  Grove  Tp.  v.  Emmett  (1904),  163  Ind. 
560;  Haymaher  v.  Schneck  (1903),  160  Ind.  443;  North 
v.  Davisson  (1902),  157  Ind.  610;  Brown  v.  Sullivan 
(1902),  158  Ind.  224;  Mellott  v.  Messmore  (1902),  158 
Ind.  297;  Smith  v.  Fairfield  (1901),  157  Ind.  491;  Owen 
V.  DresbacJc  (1900),  154  Ind.  S92;  McKee  v.  Boot  (1899), 
153  Ind.  314;  Crist  v.  Wayne,  etc.,  Assn.  (1898),  151  Ind. 
245;  Midland  B.  Co.  v.  St.  Clair  (1896),  144  Ind.  363; 
Shuman  v.  Collis  (1896),  144  Ind.  333;  Gregory  v.  Smith 
(1894),  139  Ind.  48 ;  Holloran  v.  Midland  B.  Co.  (1891), 
129  Ind.  274. 
The  appeal  is  accordingly  dismissed. 
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BiLET  V.  The  State.  m  m 

171      410 

[No.  20,959.    Filed  June  25,  1907.]  

1.  Indictment  and  Information.— FaZseiy  Attesting  Deed. — 
Notaries  Public, — Accessories  before  the  Fact, — ^An  indictment 
charging  defendant  as  accessory  before  the  fact  to  a  notary 
public's  falsely  certifying  the  acknowledgment  of  a  deed,  which 
deed  purported  to  have  been  executed  by  a  certain  woman  to 
the  defendant,  is  bad,  where  such  indictment  shows  that  such 
deed  was  executed  by  such  woman  and  her  husband,  it  being 
impossible  to  ascertain  which  of  such  acknowledgments  the  no- 
tary public  falsely  attested,    p.  659. 

2.  Same. — Allegations, — Assumptions. — Allegations  in  an  indict- 
ment must  be  positive,  and  assumptions  or  recitals  of  fact  will 
not  be  indulged,    p.  660. 

3.  Same. — Material  Allegations. — Falsely  Attesting  Deed, — NO' 
taries  Public. — In  charging  defendant  as  an  accessory  before 
the  fact  to  a  notary  public's  falsely  certifying  to  the  acknowl- 
edgment of  a  deed,  it  is  material  and  essential  that  such  charge 
show  whose  acknowledgment  was  so  certified,    p.  660. 

4.  Same. — Written  Instruments. — Setting  Out. — Statutes. — Sec- 
tion 1829  Bums  1905,  Acts  1905,  pp.  584,  624,  §188,  making  it 
sufficient  in  an  indictment  to  describe  the  writing  in  question  by 
any  name  or  designation  by  which  the  same  is  usually  known, 
has  the  effect  of  making  it  unnecessary  to  set  out  the  writing  in 
words,    p.  660. 

5.  Constitutional  Law.  —  Criminal  Charge, — Certainty* — De- 
fendant in  a  criminal  case  has  the  constitutional  right  to  de- 
mand that  the  nature  and  cause  of  the  accusation  against  him 
shall  be  specifically  set  forth  in  the  indictment,    p.  661. 

From  White  Circuit  Court;  L,  D,  Boyd,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Ella  L. 
Eiley.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Reversed, 

Reynolds,  Sills  &  Reynolds,  Oeo.  F.  Marvin,  W.  E.  Uhl 
and  Henry  N.  Spaan,  for  appellant. 

James  Bingham,  Attorney-General,  W.  C.  OeaJee,  H.  M. 
Bowling  and  E.  M.  White,  for  the  State. 
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GtLUETT,  J. — ^Appellant  appeals  from  a  judgment  under 
which  she  stands  convicted  as  an  accessory  before  the  fact  to 
the  act  of  a  notary  public  in  feloniously  appending  her  signa- 
ture and  affixing  her  official  seal,  as  such  notary  public,  to  a 
false  certificate  of  acknowledgment  of  a  certain  deed  of  real 
estate.  Error  is  assigned  on  the  overruling  of  appellant's 
motion  to  quash.  The  principal  oflFense  is  charged  as  fol- 
lows: "That  on  October  16,  1905,  at  the  county  of  White, 
in  the  State  of  Indiana,  Katherine  J.  Kodgers,  being  then 
and  there  a  notary  public  duly  aiithorized  to  take  and  cer- 
tify acknowledgments  of  conveyances,  mortgages,  and  other 
instruments  of  writing,  did  then  and  there  unlawfully  and 
feloniously  append  her  signature  and  affix  her  official  seal 
as  such  notary  public  to  a  certificate  of  acknowledgment 
of  a  certain  conveyance  and  deed  of  real  estate  required  by 
law  to  be  recorded,  and  which  could  not  be  legally  recorded 
in  such  State  without  such  acknowledgment  and  certificate 
thereof,  which  said  conveyance  and  deed  did  then  and 
there  purport  to  be  executed  by  Mary  Schneckenburger  to 
Ella  L.  Riley,  conveying  certain  lands,  and  is  in  the  words 
and  figures  following,  to  wit:  [There  is  next  inserted  what 
purports  to  be  a  deed  of  real  estate,  in  regular  form,  by 
Jacob  Schneckenburger  and  Mary  Schneckenburger,  and 
following  this  writing  are  what  purport  to  be  separate  cer- 
tificates of  acknowledgment  "of  the  annexed  deed,"  over 
the  signature  and  seal  of  Katherine  J.  Rodgers,  as  notary 
public,  the  first  purporting  to  certify  to  the  acknowledg- 
ment of  Mary  Schneckenburger  on  December  17,  1903, 
and  the  second  purporting  to  certify  to  the  acknowl- 
edgment of  Jacob  Schneckenburger  on  October  16, 
1905.]  Whereas,  in  truth  and  in  fact,  at  the  time  of  such 
signing  and  sealing  by  said  Katherine  J.  Rodgers  as  afore- 
said, said  Mary  Schneckenburger  had  not  first  acknowl- 
edged the  execution  of  such  conveyance  and  deed  before 
said  Katherine  J.  Rodgers,  as  such  notary  public,  as  said 
Katherine  J.  Rodgers  then  and  there  well  knew." 
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It  is  contended,  in  support  of  the  assignment  of  errors, 
that  the  affidavit  is  insufficient  because  it  does  not  affirm- 
atively allege  that  Katherine  J.  Eodgers  certified 
1.  to  the  acknowledgment  of  Mary  Schneckenbnrger. 
There  can  be  no  doubt  that  the  copy  of  the  deed 
which  is  set  out  is  descriptive  of  the  instrument  which  it 
is  claimed  was  feloniously  certified  to,  since  the  pleader 
charges,  immediately  after  the  averment  that  the  deed  pur- 
ported to  be  executed  by  Mary  Schneckenburger,  that  such 
deed  was  "in  the  words  and  figures  following."  If  the 
prior  averment  stood  alone  it  would  be  assumed^  on  the 
principle  that  the  expression  of  one  thing  is  the  exclusion 
of  all  others,  that  Mary  Schneckenburger  was  the  sole 
grantor,  but  this  description,  correct  as  far  as  it  goes,  is 
immediately  followed  by  a  charge  which  shows  that  she 
was  but  one  of  the  grantors,  thus  bringing  the  case  within 
the  rule  that  that  which  is  expressed  puts  an  end  to  tacit 
assumption,  or,  as  it  is  stated  in  the  Latin,  "Expressum 
facit  cessare  taciturn/*  Whether  the  two  certificates  of 
acknowledgment  which  follow  the  deed  are  to  be  considered 
as  a  part  of  it,  in  the  absence  of  averment  to  that  effect, 
we  need  not  determine,  although  we  may  say  that  it  would 
be  no  stretch  of  construction  to  assume  that  what  the 
pleader  undertook  to  set  out  was  an  acknowledged  deed.  See 
§3335  Bums  1901,  §2919  K.  S.  1881 ;  §1814  Burns  1905, 
Acts  1905,  pp.  584,  622,  §173 ;  People  v.  Marion  (1874),  29 
Mich.  31.  At  the  least,  we  have  a  case  in  which  it  is  dis- 
closed that  the  deed  or  instrument  which  the  notary  public 
is  charged  with  having  falsely  certified  to  contains  the 
names  of  two  grantors,  and  in  the  absence  of  anything  to 
show  whether  the  certificate  which  Katherine  J.  Eodgers 
is  charged  with  having  falsely  made  was  that  of  the  ac- 
knowledgment of  Mary  Schneckenburger  or  of  Jacob 
Schneckenburger,  or  even  a  showing  that  the  notary  public 
certified  to  the  acknowledgment  of  either  of  them,  it  is 
clear  that  the  charge  is  hopelessly  uncertain.     For  aught 
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that  appears  the  act  relied  on  may  have  been  the  attaching 
to  said  deed  of  a  certificate  that  some  third  person  had 
acknowledged  it.    True,  it  may  be  assumed,  from  the  aver- 
ment which  follows  the  acknowledged  deed,  that  the 

2.  pleader  had  a  purpose  to  charge  that  the  certificate 
which  the  notary  public  wrongfully  made  was  a 

certificate  that  Mary  Schneckenburger  had  acknowledged 
the  deed,  but  this  can  by  no  means  supply  an  averment  to 
that  effect  Facts  are  to  be  positively  averred  in  such 
manner  that  issue  may  be  taken  upon  them.  Even  in  civil 
pleading  the  assumptions  of  a  pleader  will  not  be  permitted 
to  supply  issuable  facts.  McElwaine-Richwrds  Co.  v.  WaU 
(1902),  159  Ind.  557 ;  Malott  v.  Sample  (1905),  164  Ind. 
645.  Criminal  pleadings  cannot  rest  on  recitals ;  much  less 
on  assumptions.  "All  the  material  facts  constituting  the 
offense  must  be  positively  alleged."  Dillon  v.  Staie 
(1857),  9  Ind.  408,  413.  The  allegation  which  is  omitted 
in  the  aflSidavit  before  us  does  not  relate  to  matter 

3.  of  inducement,  but  it  goes  to  the  very  gravamen  of 
the  charge,  since  its  real  weight  would  of  necessity 

lie  in  such  allegation.  As  stated  by  Jiidge  Blackford  in 
Markle  v.  State  (1852),  3  Ind.  535,  536:  "It  is  a  general 
rule  that  whatever  is  essential  to  the  gravamen  of  an  in- 
dictment must  be  set  out  particularly." 

The  Attorney-General  contends  for  the  sufficiency  of  the 

affidavit  under  section  188   of  the  criminal  code    (Acts 

1905,  pp.   584,  624,   §1829  Bums  1905).     That 

4.  section  is  as  follows:     "In  all  other  cases,  except 
forgery,  when  it  is  necessary  to  make  an  averment 

in  an  indictment  or  affidavit,  as  to  any  instrument,  whether 
the  same  consists  wholly  or  in  part  of  writing,  printing  or 
figures,  it  shall  be  sufficient  to  describe  such  instrument  by 
any  name  or  designation  by  which  the  same  is  usually 
known,  or  by  the  purport  thereof."  It  is  doubtful  whether 
the  above  section  has  any  effect  other  than  to  dispense  with 
the  necessity  of  setting  out  in  haec  verba  the  writing  on 
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which  the  charge  is  predicated;  bnt  we  deem  it  dear  that 
it  was  not  the  intent  of  the  lawmaking  power  to  render  it 
unnecessary  to  go  further  than  to  name  the  character  of  the 
instrument  Such  a  charge,  as  applied  to  the  criminal 
denouncement  in  question,  would  no  more  tend  to  indi- 
viduate the  offense  than  an  accusation  which  did  not  go 
beyond  the  words  of  the  enactment    A  charge  so  lacking  in 

certainty  as  that  could  not  he  upheld,  at  least  where 
5.     the  facts  were  accessible,  without  a  disregard  of  the 

constitutional  right  of  the  defendant  "to  demand  the 
nature  and  cause  of  the  accusation  against  him."  Mc- 
Laughlin V.  State  (1873),  45  Ind.  338;  Riggs  v.  State 
(1885),  104  Ind.  261. 

Judgment  reversed,  with  an  order  to  sustain  appellant's 
motion  to  quash  the  affidavit,  and  for  further  proceedings. 


Mount  v.  Board  of  Commissioners  of  the 
County  of  Montgomery. 

[No.  20,721.    Filed  March  20,  1907.    Rehearing  denied  June  25, 

1907.] 

1.  Trial. — Special  Findings.  —  Primary  and  Ultimate  Facts, — 
Where  the  primary  facts  in  a  special  finding  all  point  to  but 
one  conclusion,  a  statement  of  the  ultimate  facts  is  not  neces- 
sary,   p.  665. 

2.  Same. — Special  Findings, — Evidentiary  Facts. — Consideration 
of, — Evidentiary  facts  embodied  in  a  special  finding  may  be 
considered  so  far  as  they  explain  or  give  color  to  the  facts 
found,    p.  665. 

3.  Words  and  Phrases. — "Understood.** — "Agreed." — The  words 
"understood"  and  "agreed"  may  be  used  synonymously  as 
showing  a  contract  relation,    p.  666. 

4.  Trial. — Special  Findings. — Contracts. — A  special  finding  show- 
ing that  plaintiff  told  a  third  party  that  if  such  party  would 
execute  certain  affidavits  plaintiff  "would  treat  him  right,"  and 
that  "thereupon"  he  executed  such  affidavits,  and  that  "in  pur- 
suance of  this  agre^nent"  he  assisted  plaintiff  in  such  prosecu- 
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tions  and  that  plaintiff  paid  such  party  a  sum  "in  full  settle- 
ment" of  such  transaction,  shows  that  a  contract  was  entered 
into.    p.  666. 

5.  Trial. — Special  Findinga. — Haw  Considered. — Intendmenta, — 
Special  findings  should  be  considered  as  a  whole,  all  reasonable 
presumptions  and  intendments  being  in  their  favor,    p.  666. 

6.  Same.  —  Variance, — How  Questioned. — Appeal: — Contracts. — 
Where  an  answer  avers  that  plaintiff  and  two  other  parties 
entered  into  a  contract,  and  the  special  findings  show  that  he 
entered  into  such  contract  with  but  one  of  such  parties,  there  is 
a  variance  only  and  not  a  failure  of  proof,  and  the  question  of 
such  variance,  to  be  available  on  appeal,  must  be  raised  in  the 
trial  court,    p.  667. 

7.  Elections.  —  Buying  Votes.  —  Rewards.  —  Statutes.— PuhUc 
Policy. — It  is  contrary  to  public  policy  for  a  party,  who  has 
assisted  in  bribing  a  voter,  to  recover  the  reward  provided  by 
§2330  Bums  1901,  Acts  1899,  p.  381,  §2,  for  procuring  the  con- 
viction of  such  voter,    p.  667. 

8.  Same. — Bribing  Voters. — Rewards. — Division  of. — PrMie  PoU 
icy, — Where  a  party  assists  in  the  bribery  of  voters,  and  is 
therefore  unable  to  collect  the  reward  provided  by  §2330  Bums 
1901,  Acts  1899,  p.  381,  §2,  for  procuring  the  conviction  of  a 
voter,  he  cannot  transfer  his  rights  to  another  so  as  to  give  a 
right  of  recovery;  and  such  other  party  cannot  recover,  since 
the  court  cannot  make  an  apportionment  of  the  legal  from  the 
illegal,    p.  668. 

9.  Public  PoiAcn.— Rights  Gained  by  Contract  to  Pay  for  Im- 
moral Conduct, — It  is  contrary  to  public  policy  to  permit  a 
plaintiff  to  recover,  where  his  asserted  right  of  action  rests 
upon  a  contract  to  reward  a  third  party  for  his  iniqui^. 
p.  668. 

10.  Elections. — Bribing  Voters. — Suppression. — Statutes. — Re- 
wards.—The  act  of  1899  (Acts  1899,  p.  381,  §§2329,  2330  Bums 
1901),  providing  for  the  conviction  of  bribed  voters  and  giving 
a  reward  to  the  person  securing  the  conviction,  was  designed  to 
suppress  the  crime  of  vote  selling,    p.  669. 

From  Fountain  Circuit  Court;  John  8.  Lairy,  Special 
Judge. 

Action  by  Finley  P.  Mount  against  the  Board  of  Com- 
missioners of  the  County  of  Montgomery.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

8.  C.  Kennedy,  for  appellant 
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Irvin  C.  Dwiggins,  B.  H.  Williams  and  W.  T.  Whit- 
tington,  for  appellee. 

GiLLETT,  J. — Appellant  sought  by  this  action  to  recover 
$3,600  from  the  county  of  Montgomery.  His  demand  was 
based  on  the  claim  that  he  had  furnished  the  testimony 
necessary  to  secure,  and  had  thereby  secured,  the  conviction 
of  thirty-six  persons,  charged  with  vote  selling.  On  issues 
joined,  there  was  a  trial  by  the  court,  and,  pursuant  to  a 
request  for  a  special  finding,  the  court  found  the  facts 
specially,  and  stated  as  its  conclusion  that  the  law  was  with 
the  defendant.  Appellant  assigns  as  error  that  the  court 
erred  in  its  conclusion  of  law. 

The  findings  are  quite  long,  and,  except  as  they  have  to 
do  with  the  contentions  on  appeal,  we  shall  only  attempt  to 
exhibit  them  in  outline.  It  appears  that  during  the  polit-' 
ical  campaign  of  1900  two  persons,  Thompson  and  Ben- 
jamin by  name,  corrupted  thirty-six  voters  of  said  county, 
thereby  rendering  them  liable  to  the  penalties  prescribed  by 
section  one  of  the  act  of  March  1,  1899  (Acts  1899,  p.  381, 
§2329  Burns  1901).  On  or  about  IS'ovember  30,  1900, 
Thompson  and  Benjamin  counseled  with  appellant,  who 
was  an  attorney  at  law,  for  the  purpose  of  ascertaining 
whether  they  had  violated  any  federal  statute.  Thompson 
held  the  receipts  of  said  voters,  and,  during  the  course  of 
said  conversation,  a  plan  was  discussed,  to  the  ultimate 
effect  that  appellant  should  seek  to  recover  the  statutory 
rewards,  and  that  there  should  be  a  division  between  the 
three  of  such  moneys  as  might  be  obtained  on  account  of 
the  conviction  of  said  voters.  A  part  of  the  plan  outlined 
was  that  appellant  should  seek  to  induce  certain  members 
of  another  political  party  to  prosecute  certain  of  its  voters, 
but,  as  the  efforts  in  this  direction  failed,  Thompson  de- 
clined to  have  anything  further  to  do  with  the  matter,  and 
also  refused  to  turn  over  the  receipts.  Within  a  day  or 
two  afterwards,  appellant  prepared  the  form  of  a  written 
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contract,  to  be  executed  by  the  three,  which  provided  that 
Thompson  and  Benjamin  should  prosecute  said  voters,  that 
the  receipts  aforesaid  be  turned  over  to  appellant,  and  that 
whatever  rewards  should  be  obtained  for  the  conviction  of 
said  voters  should  be  divided  equally  among  the  tibree.  Ap- 
pellant and  Benjamin  signed  this  contract,  but  Thompson 
refused  to  sign,  and  the  entire  matter  of  the  prosecution  of 
said  voters  was  dropped.  A  few  days  later  appellant  called 
upon  Benjamin,  and  sought  to  get  him  to  furnish  the  names 
of  said  voters  and  to  make  the  necessary  affidavits,  so  that 
appellant  niiglit  commence  said  prosecutions.  Benjamin 
refused  to  do  this,  and  appellant  then  made  an  unsuccess- 
ful effort  to  procure  such  names  from  Thompson.  Ben- 
jamin afterwards  came  to  the  office  of  appellant,  and  gave 
him  the  names  of  said  voters,  and  appellant  prepared  forms 
of  affidavits  and  information  against  them  for  the  violation 
of  said  statute.  On  November  15,  1900,  Benjamin  again 
called  at  the  office  of  appellant,  and  the  latter  at  that  time 
demanded  of  Benjamin  that  he  sign  the  affidavits,  but  he 
left  the  office  without  doing  so.  At  this  point  we  quote  from 
finding  three  as  follows:  "That  afterwards,  and  on  the 
same  day  at  5 :30  o'clock  p.  m.,  said  Benjamin  came  to  the 
office  of  said  plaintiff,  in  answer  to  a  telephone  call  from 
said  plaintiff,  and,  upon  reaching  the  office,  said  plaintiff 
demanded  of  said  Benjamin,  in  strong  and  forceful  lan- 
guage, that  he  sign  and  swear  to  the  affidavits  hereinbefore 
mentioned;  that  said  plaintiff  at  said  time  said  to  Benjamin 
that,  if  he  would  sign  said  affidavits  and  come  into  court 
willingly  and  give  his  testimony  in  the  cases  against  said 
persons  so  charged  in  said  affidavits  with  selling  or  offering 
to  sell  their  votes,  he  [plaintiff]  Vould  treat  him  [Ben- 
jamin] right  about  the  matter;'  that  thereupon  said  Ben- 
jamin signed  and  swore  to  the  affidavits;  *  *  *  that 
it  was  understood  between  said  Benjamin  and  said  Mount 
before  the  commencement  of  said  prosecutions  that  what- 
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ever  rewards  were  recovered  from  the  prosecution  and  con- 
viction of  said  voters  of  Montgomery  county,  for  selling  or 
offering  to  sell  their  votes  at  said  election  held  N^ovember  6, 
1900,  should  be  shared  and  divided  between  them,  no 
amount  of  division  being  fixed ;  that,  in  pursuance  of  this 
agreement,  Benjamin  signed  and  swore  to  the  affidavits 
upon  which  said  prosecutions  were  based,  and  also  gave  his 
testimony  in  said  prosecutions,  and  afterwards,  in  Septem- 
ber or  October,  1901,  said  Benjamin  was  paid  $100  by 
Mount,  in  full  settlement  of  his  share  of  the  rewards  which 
might  be  recovered  on  account  of  said  prosecutions."  It  is 
further  found  that  upon  the  evidence  furnished  by  Thomp- 
son and  Benjamin  appellant  prosecuted,  and,  at  the  Janu- 
ary term,  1901,  of  the  Montgomery  Circuit  Court,  secured 
the  conviction  of  said  voters. 

It  is  contended  on  behalf  of  appellant  that  for  the  most 

part  the  findings  fail  to  set  forth  the  ultimate  facts  on 

which  the  defense  is  predicated.     It  is,  however, 

1.  to  be  recollected  that  where  the  primary  facts  lead 
to  but  one  conclusion,  there  is  no  occasion  for  a 

statement  of  the  ultimate  fact  Smith  v.  Wells  Mfg.  Co. 
(1897),  148  Ind.  333.  And  see  Smith  v.  Wabash  R.  Co. 
(1895),  141  Ind.  92.  Some  of  the  preliminary  findings, 
while  evidentiary  in  their  character,  tend  to  explain  or 
give   color   to   finding   three,    and    to   that   extent 

2.  are  to  be  regarded.  It  appears  from  these  pre- 
liminary findings  that  appellant  was  active  in  put- 
ting on  foot  the  arrangement  to  secure  the  rewards,  that 
he  importuned  Benjamin  to  furnish  him  the  names  of  the 
voters,  and  that  in  strong  and  forceful  language  he  de- 
manded of  Benjamin  that  he  sign  and  swear  to  the  affi- 
davits. In  the  conversation  which  preceded  the  commence- 
ment of  the  prosecutions,  appellant  said  to  Benjamin  that 
if  he  would  make  the  affidavits  and  come  into  court 
willingly  and  give  his  testimony  in  the  cases,  he  (appellant) 
"would  treat  him  [Benjamin]  right,"  and  "thereupon,"  the 
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finding  proceeds,  "Benjamin  signed  and  swore  to  the  affi- 
davits."    It  may  be  that  in  the  subsequent  finding,  as  to 
what  was  "understood"  between  Benjamin  and  ap- 

3.  pellant,  the  court  did  not  express  itself  as  accurately 
as  if  it  had  found  that  the  matter  was  agreed  to  by 

them,  but  the  words  "understood"  and  "agreed"  may  be 
used  synonymously.  Higginson  v.  \Yeld  (1859),  14  Gray 
166;  Barkow  v.  Sanger  (1879),  47  Wis.  500,  3  N.  W.  16; 
Bulloch  V.  Johnson  (1900),  110  Ga.  486,  35  S.  E.  703; 
Saltmarsh  v.  Bower  &  Co.  (1859),  34  Ala.  613;  Qriffin  v. 
Ishell  (1850),  17  Ala.  184;  Winslow  v.  Dakota  Lumber 
Co.  (1884),  32  Minn.  238,  20  N.  W.  145;  8  Words  and 
Phrases,  p.  7162,  title.  Understanding.  It  will  be  observed 
that  a  little  fartiber  on  the  court  refers  to  what  was 

4.  done  "in  pursuance  of  this  agreement,"  thus  show- 
ing the  sense  in  which  the  court  used  the  word 

'^understood,"  and  when  to  this  is  added  the  light  that  the 
negotiation  throws  upon  the  subject,  and  it  is  further  con- 
sidered that  the  court  found  that  appellant  afterwards  paid 
Benjamin  $100  "in  full  settlement  of  his  share  of  the  re- 
wards which  might  be  recovered  on  account  of  said  transact 
tions,"  there  is  no  difficulty  in  reaching  the  conclusion  that 
there  was  an  agreement  between  them  for  the  sharing  of  the 
rewards.  In  ascribing  meaning  and  effect  to  a  special  find- 
ing, it  is  to  be  read  as  a  whole ;  the  intendments  are 

5.  in  its  favor,  rather  than  against  it,  and  if,  by  con- 
sidering one  part  in  connection  with  other  parts 

relative  to  the  same  matter,  the  finding  can  be  said  to  be 
sufficient,  it  will  be  upheld.  Cleveland,  etc.,  B.  Co.  v. 
Closser  (1890),  126  Ind.  348,  9  L.  R.  A.  754,  22  Am.  St 
593;  Kedey  v.  Petty  (1899),  153  Ind.  179.  We  do  not 
regard  ourselves  as  at  liberty  to  segregate  the  finding  as  to 
what  was  understood  from  the  other  findings,  and  when  so 
read  the  intent  of  the  court  is  in  nowise  uncertain. 

Appellant's  counsel  further  insist  that  since  the  answer 
charges  that  a  contract  was  entered  into  between  appellant, 
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Benjamin  and  Thompson,  a  finding  that  the  con- 

6.  tract  was  entered  into  between  appellant  and  Ben- 
jamin is  without  the  issues,  and  should  therefore  be 

disregarded.  It  is  to  be  borne  in  mind,  however,  that  the 
question  is  not  presented  as  it  would  be  if  the  parties  as- 
serting the  contract  were  relying  on  it  as  a  basis  of  a  cause 
of  action,  but  the  fact  as  to  the  contract  is  simply  pleaded 
to  link  appellant  with  an  unlawful  transaction.  In  these 
circumstances  we  are  of  opinion  that,  as  between  the  alle- 
gation and  proof  of  the  facts  as  found,  it  cannot  be  said 
that  there  is  a  failure  of  proof,  but  rather  that  there  is  a 
variance;  in  other  words,  in  respect  to  that  which  makes 
the  matter  significant,  the  allegation  does  not  stand  as  un- 
proved in  respect  to  its  general  meaning,  but  it  is  merely 
not  proved  precisely  as  laid.  This  we  regard  as  a  mere 
variance  (Glasgow  v.  Hobbs  [1875],  52  Ind.  239;  Miller 
V.  Kendig  [1880],  55  Iowa  174,  7  N.  W.  500;  McMahan 
v.  Miller  [1880],  82  K  C.  317),  and,  in  the  absence  of  any 
objection  made  below,  the  point  is  not  available  here. 
Latshaw  v.  State,  ex  rel.  (1901),  156  Ind.  194;  Hartwell 
Bros  v.  Peck  &  Co.  (1904),  163  Ind.  357;  M.  8.  Huey 
Co.  V.  Johnston  (1905),  164  Ind.  489.  Having  disposed 
of  the  objections  to  the  finding,  we  proceed  to  the  main 
question. 

It  was  held  in  Board,  etc.,  v.  Davis  (1904),  162  Ind. 

60,  that  as  one  who  buys   a  vote  commits  a  wrongful 

and    immoral    act,   public   policy   forbids   that   he 

7.  should  recover  the  reward  provided  for  by  section 
two  of  the  act  mentioned.  To  that  extent,  there- 
fore, the  general  language  of  the  statute  was  restrained. 
No  question  is  made  concerning  the  correctness  of  that  de- 
cision, but  it  is  contended  on  behalf  of  appellant  that  he 
should  not  be  regarded  as  within  the  principle  of  said 
holding  by  reason  of  his  connection  with  Benjamin. 

Because  of  the  concert  of  action  on  the  part  of  appellant 
and  Benjamin,  it  is  clear  that  the  latter,  but  for  his  subse- 
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quent  agreement  with  appellant,  and  his  disability 

8.  as   the  vote  buyer,   would   have   been  entitled   to 
share  in  the  rewards.    24  Am.  and  Eng.  Ency.  Law 

(2d  ed.),  959,  and  eases  cited.  The  contract  between  them, 
it  will  be  observed,  did  not  definitely  fix  the  share  of  Ben- 
jamin. If  their  relations  to  the  undertaking  had  remained 
as  they  were  when  the  prosecutions  were  commenced,  it 
would  appear  that  their  interests  in  the  rewards  were  abso- 
lutely interlocked.  In  view  of  this,  we  are  unable  to  per- 
ceive how  appellant's  case  has  been  helped  by  his  subse- 
quent settlement  with  Benjamin.  The  right,  if  any,  to  the 
rewards  became  fixed  at  that  time,  since  the  convictions 
had  then  been  obtained,  and  as  both  had  performed  under 
the  contract,  their  rights,  as  between  each  other,  were 
measured  by  it,  and  not  otherwise.  As  to  Benjamin's  share, 
appellant  cannot  recover  it  as  an  assignee,  and  as  to  his  own 
share,  he  has  no  standing  to  require  the  amount  to  be  deter- 
mined, for  that  would  be  calling  on  the  court  to  make  an 
apportionment  based  on  the  terms  of  what  we  can  but 
regard  as  an  unlawful  contract.  "The  rule  of  law,"  said 
Parker,  C.  J.,  in  Russell  v.  De  Orand  (1818),  15  Mass. 
35,  39,  "is  of  universal  operation,  that  none  shall,  by  the 
aid  of  a  court  of  justice,  obtain  the  fruits  of  an  unlawful 
bargain."  See,  also,  Gibbs  v.  Consolidated  Gas  Co. 
(1889),  130  U.  S.  396,  9  Sup.  Ct.  553,  32  L.  Ed.  979; 
Davis  &  Co.  V.  Gemmell  (1891),  73  Md.  530,  21  Atl.  712. 
It  appears  to  us  that  it  would  be  contrary  to  public 
policy  to  give  a  party  a  remedy  who  has  become  possessed 
of  his  asserted  cause  of  action  by  reason  of  his  com- 

9.  pact  with  another  to  reward  him  for  his  iniquity. 
The  delictum  rule  finds  its  ordinary  application  in 

cases  in  which  one  of  the  parties  to  an  illegal  contract  is 
seeking  to  enforce  it  against  the  other,  but  as  the  rule  is  not 
for  the  benefit  of  the  defendant,  but  was  established  on  the 
ground  of  public  policy,  it  follows  that  a  plaintiff  may  find 
himself  within  the  principle  of  the  rule,  although  he  is  not 
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seeking  to  enforce  a  contract,  the  fact  being  that  he  is  so 
yoked  up  with  a  wrongdoer  that  to  grant  him  a  remedy 
would  be  to  contravene  the  public  policy  of  the  State.  Per- 
haps the  nearest  analogy  to  the  case  in  hand  is  presented 
by  champertous  agreements,  not  such  as  are  merely  col- 
lateral to  the  suit,  but  involving  those  cases  in  whict  the 
champertor  brings  the  action.  It  is,  of  course,  unnecessary 
that  we  should  consider  the  extent  that  the  doctrine  concern- 
ing champerty  has,  with  changing  views  of  public  policy, 
been  overlaid  with  distinctions.  The  point  we  make  is 
that,  antedating  all  enactments  on  the  subject,  champertous 
agreements  were  by  the  common  law  held  void,  since  they 
were  regarded  as  pregnant  with  great  mischief  to  the  public. 
Scohey  v.  Boss  (1859),  13  Ind.  117;  West  v.  Raymond 
(1863),  21  Ind.  305;  6  Cyc.  Law  and  Proc,  853. 

The  purpose  in  enacting  a  statute  which  provides  for  the 
payment  of  a  reward  out  of  the  public  treasury  for  the  pro- 
duction of  testimony  which  leads  to  the  conviction 
10.  of  a  lawbreaker,  must  be  presumed  to  be  to  sup- 
press, and  not  to  encourage,  crime.  The  title  of  the 
act  in  question  shows  that  it  is  "an  act  to  procure  the 
purity  of  general,  special  and  primary  elections."  It  would 
be  a  shame  and  a  scandal  to  construe  such  a  statute  as  re- 
quiring the  payment  of  the  reward  to  one  who,  morally 
speaking  at  least,  was  an  accomplice  in  the  violation  of  the 
law.  Not  only  should  he  have  no  cause  of  action  which 
is  grounded  in  his  own  wrong,  but  he  should  be  placed 
beyond  the  temptation  of  being  able  to  buy  votes,  and  then, 
by  means  of  a  compact  with  another,  to  make  his  iniquity  a 
matter  of  profit  to  himself.  In  other  words,  it  should  be 
understood  as  to  him  that  his  immorality  "is  not  a  vendible 
article  in  our  system  of  laws  and  morals."  Oscanyan  v. 
Arms  Co.  (1880),  103  U.  S.  261,  273,  26  L.  Ed.  539.  To 
hold  otiberwise  would  be  to  afford  an  indirect  incentive  to 
the  doing  of  the  very  acts  of  evil  which  the  lawmaking 
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power  was  seeking  to  suppress.  Even  if  the  intent  of  the 
corruptionist  to  make  merchandise  of  his  wickedness  may 
in  some  cases  be  formed  afterwards,  yet  it  is  to  be  assumed 
that  such  a  person  has  no  profound  sense  of  the  virtue  of 
truth  speaking,  and  the  county — a  wholly  innocent  party — 
would  be  subject  to  imposition,  since  the  evidence  of  intent 
would  be  wholly  within  the  control  of  the  former.  And 
further,  to  view  the  matter  practically,  since  he  alone  may 
make  available  his  information,  and  can  dictate  the  terms 
on  which  he  will  give  it  to  another,  he  really  stands  in  the 
attitude  of  an  assignor  respecting  what  he  has  to  dispose  of, 
and  the  spectacle  is  presented,  if  a  recovery  is  permitted,  of 
the  compulsion  of  the  county  to  underwrite  contracts  in 
favor  of  its  vote  buyers,  since  it  is  required  by  statute  to  ex- 
tend the  oflfer  of  the  reward  to  minimize  vote  selling.  More- 
over, it  appears  to  us  that  if  appellant  could  have  any  right 
to  the  rewards,  apart  from  the  contract,  it  would  be  in  the 
nature  of  a  new  right,  on  account  of  services  performed 
after  the  agreement,  but  as  this  conclusion  would  prac- 
tically involve  the  proposition  that  the  furnishing  of  the 
information  by  the  corruptionist  could,  as  between  the  par- 
ties, in  all  cases  be  made  the  subject  of  a  trafficking  in  the 
ill-gotten  knowledge,  principle  requires  the  holding,  to  pre- 
vent the  vote  buyer  from  indirectly  mulcting  the  county 
on  account  of  his  own  wrong,  that  the  vendee  should  be 
regarded  as  standing  in  the  shoes  of  the  person  with  whom 
he  has  thus  linked  himself. 

The  service  which  appellant  rendered  in  bringing  to 
justice  these  thirty-six  voters,  who  were  so  lost  to  decency 
as  to  make  merchandise  of  their  citizenship,  was  a  valuable 
service,  but  the  fact  remains  that  it  would  be  contravening 
public  policy  to  give  a  vendible  quality  to  the  iniquity  of 
vote  buying.  The  case,  therefore,  appears  to  be  within  the 
principle  of  Boaa-d,  etc.,  v.  Davis,  supra,  and,  although,  be- 
tween the  corruptionist  and  appellant,  the  conviction  of  the 
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vote  sellers  has  been  obtained,  we  have  only  to  observe,  to 
borrow  somewhat  from  the  thought  of  Trist  v.  Child 
(1874),  21  Wall.  441,  452,  22  L.  Ed.  623,  that  "the  whole 
is  a  unit  and  indivisible.  That  which  is  bad  destroys  that 
which  is  good,  and  they  perish  together." 
Judgment  affirmed. 


Bedford  Quarries  Company  v.  Bough. 

[No.  20,489.     Filed  March  1,  1907.     Rehearing  denied  June  25, 

1907.] 

1.  Appeal. — Joint  Exeeptiona. — An  entry  on  the  overruling  of 
defendant's  several  demurrer  to  each  paragraph  of  the  com- 
plaint, showing  that  the  defendant  at  the  time  "severally"  ex- 
cepted to  such  ruling,  shows  a  several  exception  to  the  ruling 
as  to  each  paragraph  of  the  complaint,    p.  673. 

2.  Constitutional  Law.  —  Class  Legislation.  —  The  legislature 
may  make  classifications  for  legislative  purposes,  but  they  must 
rest  upon  some  natural  or  substantial  basis  and  must  operate 
alike  upon  all  within  the  class,    p.  674. 

3.  Same.  —  Employers*  Liability  Act, — Private  Corporations, — 
Section  one  of  the  employers'  liability  act  (Acts  1893,  p.  294, 
§7083  Bums  1901)  providing  that  "every  railroad  or  other 
corporation  *  *  *  shall  be  liable  for  damages  for  personal 
injury  suffered  by  any  employe  while  in  its  service,  ♦  ♦  ♦ 
where  such  injury  resulted  from  the  negligence"  of  any  person 
to  whose  order  the  injured  servant  is  required  "to  conform,"  is 
unconstitutional  as  to  private  corporations,  since  it  imposes 
burdens  on  them  not  placed  upon  individuals  or  partnerships  en- 
gaged in  similar  business,    p.  675. 

4.  Master  and  Servant. — Fellow-Servant  Doctrine. — The  fellow- 
servant  doctrine,  as  applicable  to  our  great  industrial  develop- 
ment, has  become  arbitrary,    p.  685. 

5.  Constitutional  Law.  —  Employers'  Liability  Act.  —  Private 
Corporations. — Right  to  Question  Statute. — Private  corpora- 
tions, having  certain  liabilities  imposed  upon  them  by  section 
one  of  the  employers'  liability  act  (Acts  1893,  p.  294,  §7083 
Bums  1901)  have  the  right  to  contest  the  validity  of  such 
statute,  since  if  it  is  invalid  their  servants  cannot  found  a  right 
of  action  thereon,    p.  687. 
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6.  Corporations.  —  Organization,  —  Statutes.  —  Amendmenta.  — 
Section  one  of  the  employers^  liability  act  (Acts  1893,  p.  294, 
§7083  Bums  1901),  purporting  to  create  liabilities  against  rail- 
roads and  other  corporations  for  injuries  to  servants  under 
certain  circumstances,  cannot  be  considered  as  an  amendment 
to  the  laws  under  which  railroad  and  other  companies  are  or- 
ganized,   p.  687. 

7.  Words  and  Phrases.  —  "Other  Corporations.'*  —  The  words 
"other  corporations,"  as  used  in  §7083  Bums  1901,  Acts  1893, 
p.  294,  §1,  include  foreign  as  well  as  domestic  corporations, 
p.  688. 

8.  Corporations. — Foreign. — Power  to  Alter,  Amend  or  Repeal. 
— States  have  no  power  to  alter,  amend  or  repeal  the  charters 
of  foreififn  corporations,  or  the  laws  under  which  they  were 
organized,    p.  688. 

9.  Same. — Foreign. — Rights  of  State. — The  State  has  the  powa 
to  prohibit  or  regulate  the  doing  of  business,  by  foreign  corpo- 
rations, within  this  State,    p.  688. 

10.  Master  and  Servant. — Safe  Place. — The  master  is  required 
to  use  ordinary  care  to  provide  the  servant  a  safe  place  in 
which  to  work.    p.  689. 

11.  Same. — Fellow  Servants. — Negligence. — The  master  is  not 
liable  to  his  servant  for  a  fellow  servant's  negligence  in  the 
details  of  the  work,  npr  for  necessary  transitory  perils  created 
by  the  character  of  the  work,  nor  for  a  fellow  servant's  negli- 
gence in  handling  the  appliances  furnished,    p.  689. 

From  Orange  Circuit  Court;  William  C.  TJtz,  Special 
Judge. 

Action  by  Martin  S.  Bough  against  the  Bedford  Quar- 
ries Company.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $2,000,  defendant  appeals.    Reversed. 

F,  M.  Trissal,  Brooks  <&  Brooks  and  W.  T.  Abbott  for 
appellant. 
East  &  East,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  to  re- 
cover for  injuries  received  by  him  while  working  for  ap- 
pellant in  its  stone  mill.  The  complaint  was  in  three 
paragraphs.     Appellant's  demurrer  for  want  of  facts  to 
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each  paragraph  of  the  complaint  was  overruled,  and  a  trial 
of  the  cause  resulted  in  a  verdict,  and,  over  a  motion  for  a 
new  trial,  a  judgment  in  favor  of  appellee. 

The  assignment  of  errors  calls  in  question  the  action  of 
the  court  in  overruling  the  demurrer  to  each  paragraph  of 
the  complaint  and  the  motion  for  a  new  trial. 

The  first  and  second  paragraphs  of  complaint  are  based 
upon  the  alleged  negligence  of  appellant  in  not  providing 
a  safe  place  for  appellee  to  work,  and  the  third  paragraph, 
upon  the  second  subdivision  of  §7083  Bums  1901,  being 
section  one  of  the  employers^  liability  act  (Acts  1893,  p. 
294). 

Appellee  insists  that  no  question  is  presented  as  to  the 
court's  ruling  on  the  demurrer  to  each  paragraph  of  the 
complaint  because  the  exception  to  the  same  was 
1.  "in  gross,'*  citing  Noonan  v.  Bell  (1902),  159  Ind. 
329,  and  Southern  Ind.  B.  Co.  v.  Harrell  (1904), 
161  Ind.  689,  63  L.  R.  A.  460.  The,  record  shows  that 
appellant  filed  a  separate  demurrer  to  each  paragraph  of 
the  complaint,  and  recites  the  ruling  thereon  as  follows: 
"Come  also  the  parties,  and  the  demurrer  to  the  complaint 
and  to  each  paragraph  thereof  heretofore  filed  is  by  the 
court  overruled,  to  which  ruling  of  the  court  the  defendant 
at  the  time  severally  excepts.''  This  shows  a  several  ex- 
ception to  the  ruling  on  the  demurrer  as  to  each  paragraph 
of  the  complaint.  Indianapolis^  etc..  Transit  Co.  v.  Fore- 
man (1904),  162  Ind.  85,  88.  Whitesell  v.  StricUer 
(1907),  167  Ind.  602,  expressly  disapproved  the  cases  cited 
by  appellee  on  tibis  point. 

The  portion  of  §7083,  supra,  upon  which  the  third  para- 
graph of  the  complaint  is  based  reads  as  follows:  "That 
every  railroad  or  other  corporation,  except  municipal, 
operating  in  this  State,  shall  be  liable  for  damages  for  per- 
sonal injury  suffered  bv  any  employe  while  in  its  service, 
the  employe  so  injured  being  in  the  exercise  of  due  care 
and  diligence,  in  the  following  cases:     ♦     ♦     ♦     Second. 
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Where  such  injury  resulted  from  the  negligence  of  any  per- 
son in  the  service  of  such  corporation,  to  whose  order  or 
direction  the  injured  employe  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform.'^  It  is  urged  by 
appellant  that  said  employers'  liability  act,  except  as  ap- 
plied to  railroads,  is  in  violation  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States,  and  there- 
fore void,  for  the  reason  that  it  imposes  burdens  upon 
private  corporation  employers  that  are  not  imposed  on  in- 
dividual and  copartnership  employers  in  the  same  business 
and  under  the  same  circumstances  and  conditions,  and  gives 
a  right  of  action  to  the  employes  of  private  corporations 
that  is  not  granted  to  the  employes  of  individuals  and  co- 
partnerships under  like  conditions. 

Appellee  insists  that  the  legislature  has  the  power  of 
classification  for  legislative  purposes,  and  that  the  classifica- 
tion in  said  act  was  proper.  The  legislature  may 
2.  make  a  clasaification  for  legislative  purposes,  but  it 
must  have  some  reasonable  basis  upon  which  to 
stand.  It  is  evident  that  differences  which  would  serve  for 
a  classification  for  some  purposes  would  furnish  no  reason 
for  a  classification  for  legislative  purposes.  Such  legisla- 
tion must  not  only  operate  equally  upon  all  within  the  class, 
but  the  classification  must  furnish  a  reason  for  and  justify 
the  making  oi  the  class ;  that  is,  the  reason  for  the  classifica- 
tion must  inhere  in  the  subject-matter,  and  rest  upon  some 
reason  which  is  natural  and  substantial,  and  not  artificiaL 
Not  only  must  the  classification  treat  all  brought  under  its 
influence  alike,  under  the  same  conditions,  but  it  must  em- 
brace all  within  the  class  to  which  it  is  naturally  related. 
Neither  mere  isolation  nor  arbitrary  selection  is  proper 
classification.  Dixon  v.  Poe  (1902),  169  Ind.  492,  60  L 
K.  A.  308,  95  Am.  St  309,  and  authorities  cited ;  School 
City  of  Rmhville  v.  Hays  (1904),  162  Ind.  193,  200-204; 
Street  v.  Vamey  Electrical  Supply  Co.  (1903),  160  Ind. 
338,  61  L.  E.  A.  154,  98  Am.  St.  325 ;  Totvn  of  Longview 
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V.  City  of  Crawfordsville  (1905),  164  Ind.  117,  121-124, 
68  L.  R  A.  622,  and  cases  cited;  McKinster  v.  Soger 
(1904),  163  Ind.  671,  681-687,  68  L.  R.  A.  273,  106  Am. 
St.  268,  and  cases  cited;  Sellers  v.  Hays  (1904),  163  Ind. 
422,  433-437,  and  cases  cited ;  Ballard  v.  Mississippi,  etc.. 
Oil  Co.  (1902),  81  Miss.  507,  34  South.  533,  95  Am.  St. 
476,  62  L.  R.  A.  407 ;  Slocum  v.  Bear  Valley  Irrigation 
Co.  (1898),  122  CaL  555,  55  Pac.  403,  68  Am.  St  68; 
Johnson  v.  Ooodyear  Mining  Co.  (1899),  127  Oal.  4,  59 
Pac.  304,  78  Am.  St  17,  47  L.  R.  A.  338;  Lavallee  v.  St. 
Paid,  etc.,  B.  Co.  (1889),  40  Minn.  249,  41  N.  W.  974; 
Johnson  v.  St.  Paid,  etc.,  B.  Co.  (1890),  43  Minn.  222,  45 
N.  W.  156,  8  L.  R.  A.  419;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (1901),  183  U.  S.  79,  107-112,  22  Sup.  Ct  30, 
46  L.  Ed.  92;  Connelly  v.  Union  Sewer  Pipe  Co.  (1902), 
184  U.  S.  540,  560-564,  22  Sup.  Ct  431,  46  L.  Ed.  679; 
Cooley,  Const  Lim.  (7th  ed.),  pp.  560-562. 

While  the  employers*  liability  act,  so  far  as  it  affects 
private  corporations,  applies  to  all  within  the  class  named 

therein,  it  does  not  include  all  of  the  class  to  which 
^  8.     it  is  naturally  related.     Employes  of  individuals 

and  copartnerships  are  excluded  from  the  benefit  of 
its  provisions.  It  gives  a  right  of  action  to  an  employe  for 
injuries  received  while  in  the  service  of  a  private  corpora- 
tion in  certain  cases,  but  denies  the  employe  of  an  indi- 
vidual or  copartnership,  engaged  in  the  same  business,  a 
right  of  action  for  an  injury  arising  from  the  same  cause 
and  under  the  same  conditions.  It  imposes  new  burdens 
on  private  corporations,  while  natural  persons  carrying  on 
a  like  business  and  under  like  circumstances  and  conditions 
are  left  without  any  such  burden.  The  right  of  action  is 
made  to  depend  upon  the  character  of  the  employer  and  not 
upon  the  character  of  the  employment 

In  Ballard  v.  Mississippi,  etc..  Oil  Co.,  supra,  a  statute 
providing  that  where  the  injury  results  from  the  negligence 
of  a  superior  agent  or  officer,  or  of  a  person  having  the 
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right  to  direct  or  control  the  services  of  the  person  injured, 
every  employe  of  any  corporation  shall  have  the  same  rights 
and  remedies  for  an  injury  suffered  by  him  from  an  act  or 
omission  of  the  corporation  or  its  employes  as  are  allowed 
by  law  to  other  persons  not  employes,  and  also  providing 
that  it  shall  constitute  no  defense  that  the  injury  results 
from  the  negligence  of  a  fellow  servant,  or  with  the  injured 
person's  knowledge  of  defective  appliances,  and  further 
providing  that  the  provisions  of  the  statute  shall  not  be 
waived  by  contract,  was  held  unconstitutional,  because  it 
imposed  restrictions  on  all  corporations,  without  reference 
to  any  difference  arising  out  of.  the  nature  of  their  business, 
which  are  not  imposed  upon  natural  persons,  and  thus 
denied  to  corporations  the  equal  protection  of  the  laws, 

A  statute  of  Minnesota  provides:  "Every  railroad  cor- 
poration owning  or  operating  a  railroad  in  this  state  shall 
be  liable  for  all  damages  sustained  by  any  agent  or  servant 
thereof  by  reason  of  the  negligence  of  any  other  agent  or 
servant  thereof,  without  contributory  negligence  on  his 
part,  when  sustained  within  this  state,  and  no  contract, 
rule,  or  regulation  between  such  corporation  and  any  agent 
or  servant  shall  impair  or  diminish  such  liability :  provided, 
that  nothing  in  this  act  shall  be  so  construed  as  to  render 
any  railroad  company  liable  for  damages  sustained  by  any 
employe,  agent,  or  servant,  while  engaged  in  the  construc- 
tion of  a  new  road,  or  any  part  thereof,  not  open  to  public 
travel  or  use." 

The  supreme  court  of  t^at  state  said  concerning  the  same, 
in  Lavallee  v.  8L  Paul,  etc.,  B.  Co.,  supra,  at  page  251: 
''The  objection  made  to  the  construction  of  the  statute  which 
the  appellant  contends  for  is  that,  upon  that  construction, 
the  statute  would  be  what  is  sometimes  called  class  legisla- 
tion, by  imposing  upon  one  class  of  persons  liabilities  from 
which  other  persons  in  precisely  the  same  circumstances  are 
exempt.  It  is  to  be  presumed,  unless  the  language  used  ex- 
cludes such  presumption,  that  the  legislature  does  not  in- 
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tend  an  act  so  to  operate  as  to  be  open  to  that  objection. 
Of  course,  the  legislature  must  have  the  power  to  classify, 
when  necessary,  subjects  for  legislation,  and  make  pro- 
visions for  subjects  within  one  class,  without  making  them 
applicable  to  subjects  in  another;  and  the  proper  exercise 
of  that  power  is  not  liable  to  the  objection  that  it  is  class 
legislation.  The  practical  limitation  of  the  power  to 
classify  so  as  to  avoid  such  imputation  was  stated  by  this 
court  in  Nichols  v.  Walter  [1887],  37  Minn.  264,  33 
'N.  W.  800,  as  ^that  the  classification  shall  be  made  upon 
some  apparent  natural  reason,  some  reason  suggested  by 
necessity,  by  such  a  difference  in  the  situation  and  circum- 
stances of  the  subjects  placed  in  different  classes  as  suggests 
the  necessity  or  propriety  of  different  legislation  with  re- 
spect to  them/  Applying  this  test,  it  is  impossible  to  avoid 
the  conclusion  that  the  statute,  if  construed  as  appellant 
claims  it  ought  to  be,  would  be  class  legislation,  not  apply- 
ing upon  the  same  terms  to  all  in  the  same  situation,  nor 
having  any  apparent  natural  reason  for  any  distinction. 
The  frequency  and  magnitude  of  the  dangers  to  which  those 
employed  in  operating  railroads  are  exposed ;  the  difficulty, 
sometimes  impossibility,  of  escaping  from  them  with  any 
amount  of  care,  when  they  come;  the  fact  that  a  great 
number  of  men  are  employed,  cooperating  in  the  same  work, 
so  that  no  one  of  them  can  know  all  the  others,  their  com- 
petency, skill,  and  care,  so  that  he  may  be  said  voluntarily 
to  assume  the  risk  arising  from  the  want  of  skill  or  care 
by  any  one  of  the  number,  are  sufficient  reasons  for  apply- 
ing a  rule  of  liability  on  the  part  of  the  employer  to  the 
employe  so  employed  different  from  that  ordinarily  applied 
between  master  and  servant.  But  no  just  reason  can  be 
suggested  why  such  difference  should  be  founded,  not  on 
the  character  of  the  employment,  nor  of  the  dangers  to 
which  those  employed  are  exposed,  but  on  the  character 
only  of  the  employer.  We  can  see  why  the  employer's  lia- 
bility should  be  greater  when  the  business  is  that  of  operat- 
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ing  a  railroad,  but  cannot  see  why  one  individual  or  corpo- 
ration should  be  held  to  a  rule  of  liability  different  from 
that  applied  to  another,  when  the  employment  and  its 
hazards  are  precisely  the  same." 

In  Johnson  v.  St  Paul,  etc.,  B.  Co.,  stipra,  at  page  223, 
the  court  said  concerning  said  statute :  "In  Lavallee  v.  SL 
Paul,  etc.,  B.  Co.  [1889],  40  Minn.  249,  in  which  this 
statute  was  fully  considered,  we  held  that  it  applied  only 
to  the  peculiar  hazards  incident  to  the  use  and  operation  of 
railroads ;  that  it  must  be  construed  as  designed  exclusively 
for  the  benefit  of  those  who  are,  in  the  course  of  their  em- 
ployment, exposed  to  such  hazards,  and  whose  injuries  are 
caused  by  them.  And  the  more  we  consider  the  question, 
the  more  are  we  confirmed  in  the  opinion  that  it  is  only 
when  construed  as  subject  to  some  such  limitation  that  the 
statute  can  be  sustained  as  a  valid  law.  As  was  said  in  the 
case  referred  to,  to  avoid  the  imputation  of  'class'  legisla- 
tion, the  classification,  in  cases  of  special  legislation,  must 
be  made  'upon  some  apparent,  natural  reason — some  reason 
suggested  by  necessity,  by  such  a  difference  in  the  situaticm 
and  circumstances  of  the  subjects  placed  in  different  classes 
as  suggests  the  necessity  or  propriety  of  different  legislation 
with  respect  to  them.'  If  a  distinction  is  to  be  made  as  to 
the  liability  of  employers  to  their  employes,  it  must  be 
based  upon  a  difference  in  the  nature  of  the  employment, 
and  not  of  the  employers.  One  rule  of  liability  cannot  be 
established  for  railway  companies,  merely  as  such,  and 
another  rule  for  other  employers,  under  like  circumstances 
and  conditions.  *  *  *  Neither  would  it  relieve  the 
act  from  the  imputation  of  class  legislation  that  it  applies 
alike  to  all  railroads.  It  has  been  sometimes  loosely  stated 
that  special  legislation  is  not  class  legislation,  *if  all  per- 
sons brought  under  its  influence  are  treated  alike  under  the 
same  conditions.'  But  this  is  only  half  the  truth.  Not 
only  must  it  treat  alike,  under  the  same  conditions,  all  who 
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are  brought  'within  its  influence/  but  in  its  classification 
it  must  bring  within  its  influence  all  who  are  under  the 
same  conditions.  Therefore,  if  a  distinction  is  to  be  made 
between  railway  corporations  and  other  employers  as  re- 
spects their  liability  to  their  employes,  it  must  be  based 
upon  some  difference  in  the  nature  of  the  employment,  and 
can  only  extend  to  cases  where  such  difference  exists. 
*  *  *  Therefore,  after  mature  consideration,  our  con- 
clusion is  that>  if  any  limitation  is  to  be  placed  by  the 
conrts  upon  the  application  of  this  statute  (and  on  consti- 
tutional grounds  there  must  be),  the  only  one  which  will 
furnish  any  definite  or  logical  rule  is  to  hold  that  it  only 
applies  to  those  employes  who  are  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of  railroads,  and 
whose  injuries  are  the  result  of  such  dangers.'* 

In  Kline  v.  Minnesota  Iron  Co.  (1904),  93  Minn.  63, 
66,  100  N.  W.  681,  the  court  said  in  reference  to  said 
statute:  "This  statute  has  been  before  the  court  in  numer- 
ous cases,  and  we  have  uniformly  held  that  it  was  intended 
by  the  legislature  to  apply  to  'railroad  hazards,'  and  not  to 
railroads  as  such ;  that  the  character  of  the  employment  was 
the  test  to  be  applied  in  determining  its  validity,  and  not 
the  character  of  the  employer.  It  was  first  construed  in 
Lavallee  v.  St.  Paul,  etc.,  R.  Co.  [1889],  40  Minn.  249,  41 
N.  W.  974,  where  it  was  held  that,  if  the  statute  be  held  to 
apply  to  railroad  corporations,  as  such,  it  would  be  invalid 
and  unconstitutional  as  class  legislation,  for  it  is  beyond 
the  power  of  the  legislature  to  single  out  a  particular  class 
of  employers,  and  impose  upon  them  a  distinct  rule  of  lia- 
bility for  personal  injuries;  but,  if  construed  to  apply  to 
the  character  of  the  employment,  the  legislation  was  valid. 
It  was  accordingly  held  in  that  case  that  the  legislature 
intended  that  it  should  apply  to  the  hazards  and  dangers 
peculiar  to  the  use  and  operations  of  railroads,  and  the 
decision  there  made  has  been  followed  in  all  subsequent 
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cases."  See,  also,  Jemming  v.  Oreat  Northern  B.  Co. 
(1905),  96  Minn.  302,  104  N.  W.  1079-1081,  1  L.  R.  A. 
(N.  S.)  696. 

In  1862  the  legislature  of  Iowa  enacted  a  law  (Acta 
18G2,  p.  197)  which  provided  that  "every  railroad  com- 
pany shall  be  liable  for  all  damages  sustained  by  any  per- 
son, including  employes  of  the  company,  in  consequence  of 
any  neglect  of  the  agents  or  by  any  mismanagement  of  the 
engineers,  or  other  employes  of  the  corporation  to  any  per- 
son sustaining  such  damage."  The  supreme  court  of  Iowa 
in  Akeson  v.  Chicago^  etc.,  B.  Co.  (1898),  106  Iowa  54, 
56,  75  N.  W.  676,  said  concerning  said  statutes:  "The 
constitutionality  of  this  statute  was  passed  upon  in  Mc- 
Auntch  V,  Mississippi,  etc.,  B.  Co.  [1866],  20  Iowa  338, 
and  there  placed  upon  precisely  the  same  grounds  as  stated 
by  Chief  Justice  Fuller  in  Chicago,  etc.,  B.  Co.  v.  Pontivs 
[1895],  157  U.  S.  209,  15  Sup,  Ct  585,  39  L.  Ed,  675, 
when  construing  a  similar  statute  of  the  state  of  Kansas. 
*  *  *  The  court,  in  order  to  uphold  the  constitution- 
ality of  the  law,  in  Deppe  v.  Chicago,  etc.,  B.  Co.  [1873], 
36  Iowa  52,  limited  the  term  'employes'  to  those  engaged 
in  operating  the  railroad.  ♦  *  *  Johnson  v.  8t.  Paul, 
etc.,  B.  Co.  [1890],  43  Minn,  222,  45  N.  W.  156,  8  L.  R 
A.  419 ;  Missouri,  etc.,  B.  Co.  v.  MacJcey  [1888],  127  U.  S. 
205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107 ;  Chicago,  etc.,  H.  Co. 
V.  Pontius,  supra;  Bucklew  v.  Central  Iowa  B.  Co.  [1884], 
64  Iowa  603,  21  N.  W.  103." 

The  court  said  in  Deppe  v.  Chicago,  etc.,  B.  Co.,  supra, 
on  page  55 :  "But  if  the  statute  be  so  construed  as  to  apply 
to  all  persons  in  the  employ  of  railroad  corporations  with- 
out regard  to  the  business  they  are  employed  in,  then  it 
would  be  a  clear  case  of  class  legislation,  and  would  not 
apply  upon  the  same  terms  to  all  in  the  same  situation,  and 
hence  would  be  unconstitutional,  and  manifestly  so.  To 
illustrate:  Suppose  a  railroad  company  employ  several 
persons  to  cut  the  timber  on  its  right  of  way  where  it  is 
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about  to  extend  its  road,  and  the  landowner  employs  a  like 
number  of  persons  to  cut  the  timber  on  a  strip  of  equal 
length  alongside  such  right  of  way.  If  one  of  each  set  of 
employes  shall  be  injured  by  the  negligence  of  a  co-employe, 
and  the  employe  of  the  railroad  company  can,  under  the 
statute,  maintain  an  action  against  his  employer  and  the 
other  cannot,  then  it  is  clear  that  the  law  does  not  apply 
upon  the  same  terms  to  all  in  the  same  situation.  The  law, 
then,  would  not  have  uniform  operation,  but  would  be  vio- 
lative of  the  constitution  just  as  much  as  a  law  that  should 
prescribe,  under  the  same  circumstances,  different  liabili- 
ties for  merchants,  for  mechanics,  and  for  laborers.  The 
manifest  purpose  of  the  statute  was  to  give  its  benefits  to 
employes  engaged  in  the  hazardous  business  of  operating 
railroads.  When  thus  limjted  it  is  constitutional;  when 
extended  further  it  becomes  unconstitutional."  See,  also, 
2  Labatt,  Master  and  Serv.,  §646  and  notes.  The  em- 
ployers' liability  act  of  Kansas  was  the  same  as  the  Iowa 
act  above  set  out  (Missouri  Pac.  B.  Co.  v.  Haley  [1881], 
25  Kan.  35,  53),  and  the  supreme  court  of  that  state,  fol- 
lowing the  construction  given  by  the  Iowa  supreme  court, 
held  in  Missouri  Pac.  B.  Co,  v.  Haley,  supra,  page  53,  that 
it  "embraced  only  those  persons  exposed  to  the  hazards  of 
the  business  of  railroading."  Missouri,  etc.,  B.  Co.  v.  Medaris 
(1899),  60  Kan.  151,  154,  155,  55  Pac.  875;  Missouri 
Pac.  B.  Co.  V.  MacJcey  (1885),  33  Kan.  298,  302,  6 
Pac.  291. 

It  was  held,  in  effect,  by  this  court,  in  Pittsburgh,  etc., 
B.  Co.  V.  Montgomery  (1898),  152  Ind.  1,  8-14,  71  Am. 
St.  300,  that  the  employers'  liability  act  of  this  State  was 
capable  of  severance,  by  putting  railroads  in  a  class  by 
themselves,  and  that  such  classification  was  proper  on  ac- 
count of  the  dangerous  and  hazardous  business  of  the  opera- 
tion of  railroads,  and  that,  so  construed,  said  act,  as  applied 
to  railroads,  was  not  in  violation  of  either  said  §23,  article 
1,  of  the  Constitution  of  this  State  or  of  the  fourteenth 


Digiti 


zed  by  Google 


682  SUPREME  COURT  OF  INDIANA, 

Bedford  Quarries  Co.  v.  Bough— 168  Ind.  67L 

amendment  of  the  Constitution  of  the  United  States,  even  if 
unconstitutional  as  to  the  other  employers  and  employes 
mentioned.  In  Tullis  v.  Lake  Erie,  etc.,  B.  Co.  (1899),  175 
U.  S.  348,  20  Sup.  Ct.  136,  44  L,  Ed  192,  it  was  held 
that  this  court  in  the  case  of  Pittsburgh,  etc.,  JR.  Co.  v. 
Montgomery,  supra,  treated  the  employers'  liability  act  as 
practically  the  same  as  said  statutes  of  Iowa  and  Kansas, 
and  that,  so  construed,  it  did  not  arbitrarily  classify  rail- 
roads by  name,  but  with  regard  to  the  business  in  which 
they  were  engaged,  which  was  a  proper  classification  on 
account  of  the  dangerous  and  hazardous  business  of  operat- 
ing railroads,  citing  Missouri  Pac.  B.  Co.  v.  Mackey,  supra, 
and  Minneapolis,  etc.,  B.  Co.  v.  Herrick  (1888),  127  U.  S. 
210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109,  which  sustained  the 
constitutional  validity  of  a  like  statute. 

In  Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser  (1907),  ante, 
438,  this  court  approved  the  case  of  Pittsburgh,  etc.,  B.  Co. 
V.  Montgomery,  supra,  which  gave  the  employers'  liability 
act,  as  applied  to  railroads,  practically  the  same  construc- 
tion as  had  been  given  the  statutes  of  Iowa  and  Kansas  on 
that  subject,  and  held  that  putting  railroads  in  a  class  by 
themselves  was  proper  classification,  on  account  of  the  dan- 
gerous and  hazardous  business  of  operating  railroads,  and 
that  such  classification  is  not  based  upon  the  difference  in 
employers  but  upon  the  difference  in  the  nature  of  the  em- 
ployment. 

In  Connelly  v.  Union  Sewer  Pipe  Co.  (1902),  184  U.  S. 
540,  22  Sup.  Ct.  431,  46  L.  Ed.  679,  the  court  in  speaking 
of  an  anti-trust  statute  of  Illinois,  which  exempted  from  its 
application  producers  of  agricultural  products  and  raisers 
of  live  stock,  said:  "The  fourteenth  amendment,  in  de- 
claring that  no  state  'shall  deprive  any  person  of  life,  lib- 
erty or  property,  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,'  undoubtedly  intended  not  only  that  there  should 
be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbitrary 
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spoliation  of  property,  but  that  equal  protection  and  se- 
curity should  be  given  to  all  under  like  circumstances  in  the 
enjoyment  of  their  personal  and  civil  rights ;  that  all  per- 
sons should  be  equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property ;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the  protection  of  their 
persons  and  property,  the  prevention  and  redress  of  wrongs, 
and  the  enforcements  of  contracts;  that  no  impediment 
should  be  interposed  to  the  pursuits  of  any  one  except  as 
applied  to  the  same  pursuits  by  others  under  like  circum- 
stances; that  no  greater  burdens  should  be  laid  upon  one 
than  are  laid  upon  others  in  the  same  calling  and  condition, 
and  that  in  the  administration  of  criminal  justice  no  differ- 
ent or  higher  punishment  should  be  imposed  upon  one  than 
such  as  is  prescribed  to  all  for  like  offenses/  Barbier  v.  Con- 
nolly  [1885],  113  U.  S.  27,  31,  5  Sup.  Ct.  357,  28  L.  Ed. 
923.  This  language  was  cited  with  approval  in  Yich  Wo 
Y.  Hopkins  [1886],  118  U.  S.  356,  369,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220,  in  which  it  was  also  said  that  Hhe  equal  pro- 
tection of  the  laws  is  a  pledge  of  the  protection  of  equal 
laws.'  In  Ewyes  v.  Missouri  [1887],  120  TJ.  S.  68,  71,  7 
Sup.  Ct  350,  30  L.  Ed.  578,  we  said  that  the  fourteenth 
amendment  required  that  all  persons  subject  to  legislation 
limited  as  to  the  objects  to  which  it  is  directed,  or  by  the 
territory  within  which  it  is  to  operate,  'shall  be  treated 
alike,  under  like  circumstances  and  considerations,  both  in 
the  privileges  conferred,  and  in  the  limitations  imposed.' 
'Due  process  of  law  and  the  equal  protection  of  the  laws,' 
this  court  has  said,  'are  secured,  if  the  laws  operate  on  all 
alike,  and  do  not  subject  the  individual  to  an  arbitrary 
exercise  of  the  powers  of  government,'  Duncan  v.  Missouri 
[1894],  152  U.  S.  377,  382,  14  Sup.  Ct.  570,  38  L.  Ed. 
485.  *  *  ♦  These  principles,  applied  to  the  case  be- 
fore Tis,  condemn  the  statute  of  Illinois.  We  have  seen 
that  under  that  statute  all  except  producers  of  agricultural 
commodities  and  raisers  of  live  stock,  who  combine  their 


Diaitized  bv 


Google 


684  SUPREME  COURT  OF  INDIANA, 

Bedford  Quarries  Co.  v.  Bough — 168  Ind.  671. 

capital,  skiU  or  acts  for  any  of  the  purposes  named  in  the 
act,  may  be  punished  as  criminals,  while  agriculturists  and 
live  stock  raisers,  in  respect  of  their  products  or  live  stock 
in  hand,  are  exempted  from  the  operation  of  the  statute, 
and  may  combine  and  do  that  which,  if  done  by  others, 
would  be  a  crime  against  the  state.  The  statute  so  provides 
notwithstanding  persons  engaged  in  trade  or  in  the  sale  of 
merchandise  and  commodities,  within  the  limits  of  a  state, 
and  agriculturists  and  raisers  of  live  stock  are  all  in  the 
same  general  class,  that  is,  they  are  all  alike  engaged  in 
domestic  trade,  which  is,  of  right,  open  to  all,  subject  to  such 
regulations,  applicable  alike  to  all  in  like  conditions,  as  the 
state  may  legally  prescribe.  The  diJGSculty  is  not  met  by 
saying  that,  generally  speaking,  the  state  when  enacting 
the  laws  may,  in  its  discretion,  make  a  classification  of 
persons,  firms,  corporations,  and  associations,  in  order  to 
subserve  public  objects.  For  this  court  has  held  that 
classification  ^must  always  rest  upon  some  difference  which 
bears  a  reasonable  and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  such  basis.  *  *  *  But 
arbitrary  selection  can  never  be  justified  by  calling  it 
classification.  The  equal  protection  demanded  by  the  four- 
teenth amendment  forbids  this.  *  ♦  *  No  duty  rests 
more  imperatively  upon  the.  courts  than  the  enforcement  of 
those  constitutional  provisions  intended  to  secure  that 
equality  of  rights  which  is  the  foundation  of  free  govern- 
ment. *  *  *  It  is  apparent  that  the  mere  fact  of 
classification  is  not  sufficient  to  relieve  a  statute  from  the 
reach  of  the  equality  clause  of  the  fourteenth  amendment, 
and  that  in  all  cases  it  must  appear  not  only  that  a  classifica- 
tion has  been  made,  but  also  that  it  is  one  based  npon  some 
reasonable  ground — some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classification — ^and  is  not 
a  mere  arbitrary  selection.'  Otdf,  etc.,  R.  Co.  v.  Ellis 
[1897],  166  U.  S.  150,  155,  159,  160,  165,  17  Sup.  Ct 
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255,  41  L.  Ed.  666.  These  principles  were  recognized  and 
applied  in  Cotting  v.  Kcmsas  City  Stock-Yards  Co.  [1901], 
183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed.  92,  in  which  it 
was  unanimously  agreed  that  a  statute  of  Kansas  regu- 
lating the  charges  of  a  particular  stock-yards  company  in 
the  state,  but  which  exempted  certain  stock-yards  from  its 
operation,  was  repugnant  to  the  fourteenth  amendment,  in 
that  it  denied  to  that  company  the  equal  protection  of  the 
laws." 

It  cannot  be  denied,  however,  that  in  the  present  indus- 
trial conditions  the  co-servant  doctrine,  which  had  for  its 

basis,  to  some  extent,  at  least,  the  idea  that  the 
4.     servant  could  know  and  estimate  the  character  of 

his  associates,  and  that  the  safety  of  the  common 
service  was  promoted  by  placing  that  burden  on  him  (Pol- 
lock, Torts  [6th  ed.],  pp.  95,  96;  Pollock,  Essays  on  Juris- 
prudence and  Ethics,  p.  141;  Farwell  v.  Boston,  etc.,  B. 
Co.  [1842],  45  Mass.  49,  58,  59,  38  Am.  Dec.  339,  342, 
343)  has,  when  applied  to  the  facts  in  many  cases,  become 
arbitrary,  rather  than  a  reasonable  rule  of  law.  It  was  said 
by  Chief  Justice  Shaw,  in  Farwell  v.  Boston,  etc.,  B.  Co., 
supra,  which  is  said  to  be  the  fountain  head  of  all  the 
later  decisions  on  the  fellow-servant  doctrine:  "Where 
several  persons  are  employed  in  the  conduct  of  one  common 
enterprise  or  undertaking,  and  the  safety  of  each  depends 
much  on  the  care  and  skill  with  which  each  other  shall  per- 
form his  appropriate  duty,  each  is  an  observer  of  the  con- 
duct of  the  others,  can  give  notice  of  any  misconduct,  in- 
capacity, or  neglect  of  duty,  and  leave  the  service,  if  the 
common  employer  will  not  take  such  precautions,  and  em- 
ploy such  agents  as  the  safety  of  the  whole  party  may  re- 
quire. By  these  means  the  safety  of  each  will  be  much 
more  effectually  secured,  than  could  be  done  by  a  resort  to 
the  common  employer  for  indemnity  in  case  of  loss  by  the 
negligence  of  each  other." 
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From  old  conditions,  in  which  an  industry  was  carried 
on  with  a  few  comparatively  simple  tools,  and  by  the  aid 
of  a  limited  number  of  men,  well  known  to  each  other, 
there  has  been  evolved,  through  machinery,  the  aggregation 
of  capital,  and  the  development  of  the  directing  mind,  a 
condition,  in  which,  amid  the  power  of  machinery,  the 
servant  frequently  works  in  an  industrial  plant,  so 
great  that  the  united  energies  of  hundreds  or  thousands 
of  men  are  required  for  its  operation.  In  such  case  the 
number  of  employes  may  be  so  numerous  that  no  one  of 
them  can  be  reasonably  expected  to  know  all  the  others, 
their  competency,  skill,  and  care,  so  that  he  may  justly  be 
said  voluntarily  to  assume  the  risk  arising  from  their  want 
of  skill  or  care.  In  view  of  this,  every  one  must  realize 
that  there  is  a  reasonable  ground  for  the  essential  idea  of 
the  employers'  liability  legislation;  but  the  fact  must  not 
be  forgotten  that  the  small  industry  still  exists,  and  that, 
under  the  convenient  form  of  corporate  capacity,  men  still 
carry  on  industrial  undertakings  which  are  in  no  essential 
particular  different  from  those  which  are  carried  on  by  co- 
partnerships and  individuals.  It  is  this  fact  which  makes 
a  classification  on  the  basis  of  the  character  of  the  em- 
ployer inherently  vicious.  True,  the  corporation,  under 
our  laws  and  industrial  system,  has  in  it  the  seeds  of  tre- 
mendous growth ;  but,  as  the  real  evil  can  be  reached  by  a 
classification  which  goes  to  those  elements  which,  to  some 
extent,  have  removed  the  reason  for  the  co-servant  rule, 
there  is  not  even  a  color  of  an  excuse  for  imposing  burdens 
OH  the  corporate  employer,  while  its  competitor,  a  natural 
person,  who  is  carrying  on  a  like  business,  under  the  same 
conditions,  is  left  without  any  such  burden.  If  said  corpo- 
rations, as  such,  are  to  have  legislative  burdens  put  upon 
them,  as  by  the  law  in  controversy,  then  all  who  ought  to  be 
put  in  their  class  should  be  included,  or,  if  this  appears 
to  the  legislative  mind  as  improper,  owing  to  differences  in 
the  character  of  the  employments,  then  legislation  should 
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have  for  its  basis  a  dassification  which  rests  on  such  differ- 
ences in  the  various  employments  as  would  make  a  distinc- 
tion between  them  appear  to  be  warranted. 

It  is  insisted,  however,  that  even  if  said  employers'  lia- 
bility act  is  unconstitutional,  as  claimed,  appellant,  being 
an  employer,  does  not  belong  to  the  aggrieved  class, 

5.  and  cannot  insist  that  said  act  is  unconstitutional 
as  to  employes  who  are  denied  the  benefit  thereof, 

citing  Pittsburgh,  etc.,  B.  Co.  v.  Montgomery  (1898),  152 
Ind.  1,  13,  71  Am.  St.  801.  In  the  case  last  cited  this 
court  held  that  railroads  could  not  raise  the  question  of  the 
constitutionality  of  the  employers'  liability  act  as  to  "other" 
corporations,  because  said  act  put  railroads  in  a  class  by 
themselves,  and  that  said  act  was  constitutional  as  to  rail- 
roads, even  if  unconstitutional  as  to  other  corporations.  It 
cannot  be  said,  however,  that,  if  said  act  is  unconstitutional 
as  to  the  employes  of  a  private  corporation,  such  corpora- 
tion cannot  raise  the  question  of  the  constitutionality  of 
such  law  in  an  action  thereunder  against  it ;  for  such  a  law, 
if  unconstitutional,  is  no  law,  and  cannot  be  used  to  give 
appellee  a  right  of  action  against  appellant.  Black,  Const 
Law,  p.  64.  Sumner  v.  Beeler  (1875),  50  Ind.  341,  342, 
19  Am.  Rep.  718;  NoHon  v.  Shelby  County  (1886),  118 
U.  S.  425,  442,  6  Sup.  Ct.  1121,  30  L.  Ed.  178;  Connelly 
V.  Union  Sewer  Pipe  Co.,  supra.  Uowever,  as  said  act  at- 
tempted to  impose  a  burden  upon  appellant  which  was  not 
imposed  upon  individuals  and  copartnerships  engaged  in  a 
like  business  under  the  same  conditions,  appellant  clearly 
had  the  right  to  raise  the  question  of  the  constitutionality 
thereof. 

It  is  claimed,  in -effect,  that  the  employers'  liability  act 

must  be  treated  as  an  amendment  of  the  law  or  laws  under 

which  railroad  and  other  corporations  are  organized 

6.  in  this  State,  and  that,  when  so  treated,  appellee 
cannot,  if  a  domestic  corporation,  object  to  the  same. 

Said  employers'  liability  act  has  been  held  to  apply  not  only 


Digiti 


zed  by  Google 


688  SUPKEME  COUET  OF  INDIANA, 

Bedford  Quarries  Co.  v.  Bough — 168  Ind.  671. 

to  railroad  corporations  proper,  but  to  apply  to  other  kinds 
of  corporations,  as  well  as  individuals,  engaged  in  the 
business  of  operating  railroads.  Pittsburgh,  etc.,  B.  Co. 
V.  Lightheiser,  supra.  The  words  "other  corporations," 
used  in  said  act,  not  only  apply  to  private  corporations  ex- 
isting under  the  laws  of  this  State,  but  to  foreign  corpora- 
tions doing  business  in  this  State,  and  in  no  way 

7.  indebted  to  this  State  for  their  charters.    The  legis- 
lature of  this  State  has  no  power  to  alter,  amend, 

8.  or  repeal  the  charter  of  a  foreign  corporation,  or 
the  law  under  which  it  is  organized.    It  is  evident, 

therefore,  that  said  act  cannot  be  regarded  as  an  amend- 
ment of  the  different  incorporation  laws  of  this  State. 
Missouri,  etc.,  B.  Co.  v.  Medaris  (1899),  60  Kan.  151, 
156,  55  Pac.  875 ;  note  to  8t.  Louis,  etc.,  B.  Co.  v.  Paul 
(1897),  62  Am.  St  154, 181 ;  Johnson  v.  Ooodyear  Mining 
Co.  (1899),  127  Cal.  4,  59  Pac.  304,  78  Am.  St.  17, 
29-31,  47  L.  R  A.  338,  344.  See,  also.  State  v.  Haun 
(1899),  61  Kan.  146,  149-162,  69  Pac.  840,  47  L.  R  A. 


This  conclusion  renders  it  unnecessary  for  us  to  deter- 
mine whether  the  power  to  amend  the  incorporation  laws, 
or  any  of  them,  has  been  reserved  by  the  legisla- 
9.  ture.  The  legislature  has  the  power  to  prohibit 
foreign  corporations  from  doing  business  in  this 
State  and  to  prescribe  the  conditions  upon  which  they  may 
engage  in  business  in  this  State;  but,  as  said  act  applies 
alike  to  corporations  foreign  and  domestic,  it  is  clear  that 
it  was  not  passed  for  such  purpose. 

It  is  evident  that  the  employers'  liability  act  (Acts 
1893,  p.  294,  §7083  et  seq.  Bums  1894),  of  this  State,  so 
far  as  it  applies  to  "other  corporations"  is  in  violation  of 
the  fourteenth  amendment  of  the  Constitution  of  the 
United  States.  As  said  act  is  unconstitutional  for  the  rea- 
son given,  it  is  not  necessary  to  decide  what  effect,  if  any, 
the  exception  of  municipal  corporations  from  the  operation 
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thereof  has  upon  the  question  of  its  constitutionality.  It 
follows  that  the  court  erred  in  overruling  the  demurrer  to 
the  third  paragraph  of  the  complaint. 

The  first  and  second  paragraphs  of  the  complaint  were 
based  upon  the  alleged  failure  of  appellant  to  provide  a 
safe  place  for  appellee  to  work. 

It  is  true  that  an  employer  is  bound  to  exercise  ordinary 

care  to  furnish  an  employe  with  a  reasonably  safe  place 

to  work  and  to  exercise  ordinary  care  to  keep  it  in 

10.  that  condition.     The  employer,  however,  is  not  lia- 
ble to  his  employe  for  the  negligence  of  his  co- 
servants  in  respect  to  the  details  of  the  work,  nor  is  he 
bound  to  protect  his  employe  against  the  mere  transitory 

perils  that  the  execution  of  the  work  occasions,  nor 

11.  is  he  liable  merely  because  a  fellow  servant  negli- 
gently handles  appliances  in  such  a  way  as  to  occa- 
sion injury  to  an  employe.  Southern  Ind.  R.  Co,  v.  Har- 
rell  (1904),  161  Ind.  689,  698-700,  63  L.  K.  A.  460,  and 
cases  cited;  Hodges  v.  Standard  Wheel  Co.  (1899),  152 
Ind.  680,  686;  Z?t7Z  V.  Marmon  (1905),  164  Ind.  507,  515- 
523,  69  L.  E.  A.  163,  and  cases  cited;  Southern  Ind.  B. 
Co.  V.  Martin  (1903),  160  Ind.  280;  Ft.  Wayne  Iron,  etc., 
Co.  V.  Parsell  (1907),  ante,  223,  and  cases  cited;  Mc- 
Elwaine-Bichards  Co.  v.  Wall  (1906),  166  Ind.  267,  and 
cases  cited;  Russell  v.  Lehigh  Valley  R.  Co.  (1907), 
(K  T.)  81  N.  E.  122,  and  cases  cited;  note  to  Tedford 
V.  Los  Angeles  Electric  Co.  (1901),  54  L.  K.  A.  85,  106- 
113.  Under  these  rules,  said  first  and  second  paragraphs 
were  not  sufficient,  and  the  demurrer  thereto  for  want  of 
facts  was  erroneously  overruled. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrer  to  each  paragraph  of  the  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 
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Proyidence  Washinoton  Insurance  Company 
V.  Wolf. 

[No.  20,987.     Filed  February  8,  1907.     Rehearing  denied  June 

26,  1907.] 

1.  Insusance.— Proo/a  of  Loss. — Waiver. — ^The  waiver  of  proofs 
of  loss  may  be  inferred  from  such  acts  and  conduct  as  are  in* 
consistent  with  an  intention  to  insist  upon  strict  performance, 
p.  697. 

2.  Same. — Proofs  of  Loss. — Waiver. — ^A  distinct  recognition  of 
liability,  by  an  insurance  company,  as  by  an  offer  to  pay  all  or 
part  of  the  loss,  is  a  waiver  of  formal  notice  and  proofs  of  loss, 
or  of  defects  therein,    p.  698. 

3.  Same.  —  Conditions  Beneficial  to  Company.  —  Waiver.  —  Per- 
formance of  the  conditions  beneficial  to  an  insurance  company 
may  be  waived  by  such  company,  and  such  waiver  may  be  in- 
ferred from  the  conduct  of  such  company's  agents,    p.  699. 

4.  Same. — Conditions  Precedent — Arbitration. — Waiver. — ^A  con- 
dition in  an  insurance  policy  requiring  arbitration  as  a  condi- 
tion precedent  to  bringing  an  action  thereon,  is  waived  by  any 
conduct  preventing  an  appraisal  or  an  award,  or  by  failure  or 
refusal  promptly  to  secure  a  fair  and  reasonable  appraisement, 
aftor  one  is  agreed  upon.    p.  699. 

6.  Triau  —  Insurance.  —  Arbitration.  —  Waiver.  —  Question  for 
/ur^.7— Whether  an  arbitration  between  the  assured  and  the 
insurer  failed  because  of  fraud,  delay  or  other  fault,  is  a  ques- 
tion for  the  jury.    p.  701. 

6.  Insurance.  —  Arbitration. — Appraisement. — Time  for. — Pay* 
ment. — A  provision  in  a  fire  policy  g^iving  the  company  sixty 
days  aftor  notice  and  satisfactory  proof  of  loss,  to  pay  the  loss, 
do^  not  give  the  company,  after  an  agreement  for  an  ap- 
praisal, sixty  days  within  which  to  commence  such  appraisal, 
p.  702. 

7.  Same. — Appraisement. — Time  for. — Question  for  Jury. — ^A  fire 
company  must  commence  the  apprais^nent  of  a  loss,  where  an 
appraisement  is  necessary,  within  a  reasonable  time,  and,  in 
case  of  failure  of  an  appraiser  to  appear,  appoint  another 
within  a  reasonable  time  thereafter;  and  whether  the  time 
taken  is  reasonable  is  a  question  for  the  jury.    p.  702. 

8.  Same. — Appraisement. — Delay, — Question  for  Jury. — ^Where  a 
fire  company  agreed  to  commence  an  appraisement  of  a  fire-and 
water-damaged  stock  of  goods,  not  fully  covered  by  insurance, 
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on  January  19,  on  which  day  assured's  appraiser  was  ready  but 
the  company's  appraiser  failed  to  appear,  and  on  January  28, 
assured  telegraphed  said  company  but  it  failed  to  respond, 
assured  three  days  afterwards  proceeding  to  dispose  of  the 
goods,  the  question  of  waiver  of  proofs  of  loss  and  appraisem^t 
is  for  the  jury.    p.  703. 

9.  Pleading.  —  A  batement  —  AnetOer. — Reply. — Inmranee. — Ap- 
praisement. — Waiver, — Wrongful  Delay. — Where  a  fire  com- 
pany pleaded  in  abatement  of  an  action  on  its  policy,  that  the 
policy  provided  for  an  appraisement  of  the  loss,  which  had  not 
been  made,  and  that  it  had  not  waived  such  provision,  and 
plaintiff  replied  that  such  company  had  unreasonably  delayed 
such  appraisement,  such  reply  is  sufficient,    p.  703. 

10.  Appeal. — Briefs. — Evidence. — Pointing  Out. — Where  appel- 
lant's brief  fails  to  point  out  the  page  and  line  of  the  record 
where  the  alleged  incompetent  evidence  was  admitted,  errors 
based  on  the  admission  thereof  will  not  be  considered,    p.  704. 

11.  Trial.  —  Inetructians. — Insurance. — Appraisement. — Waiver. 
— Abatement. — Circumstances. — On  the  trial  of  a  plea  in  abate- 
ment in  an  insurance  case  alleging  that  no  appraisement  had 
been  made,  which  was,  when  required,  a  condition  precedent  to 
an  action,  an  instruction  authorizing  the  jury,  in  determining 
whether  such  provision  had  been  waived,  to  consider  all  of  the 
circumstances,  an  appraisement  having  been  agreed  upon,  was 
proper,    p.  704. 

12.  Same.  —  Insurance. — Appraisement — Waiver. — Motives. — On 
the  trial  of  a  plea  in  abatement,  in  a  fire  insurance  case^  alleg- 
ing that  the  plaintiff  had  not  secured  a  required  appraisal  of  the 
lost  and  damaged  goods,  an  instruction  that  such  requirem^t 
might  be  waived  and  that  the  company's  conduct  should  be  con- 
sidered in  determining  whether  it  had  unreasonably  delayed 
such  appraisement,  is  proper,    p.  705. 

13.  Same.  —  Insurance.  —  Appraisement.  —  Waiver. — Conduct. — 
Contracts. — Construction. — On  the  trial  of  a  plea  in  abatement, 
in  a  fire  insurance  case,  alleging  that  a  required  appraisement 
had  not  been  made,  an  instruction  that  such  requirement  might 
be  waived  and  that  the  company's  conduct  should  be  considered 
on  the  question  of  waiver  by  unreasonable  delay,  is  not  bad  on 
the  ground  that  it  authorizes  the  jury  to  put  a  liberal  construc- 
tion upon  the  contract  of  insurance,    p.  706. 

14.  Pleading. — Plea  in  Abatement. — Plea  in  Bar. — Estoppel. — 
Where  an  insurance  company  pleads  in  abatement  of  the  pend- 
ing action  that  it  required  an  appraisement  of  the  loss,  and 
that  it  had  not  waived  the  same,  and  an  unsuccessful  trial  is 
obtained  thereon,  it  is  estopped  from  asserting  such  matters  in 
bar  of  such  action,    p.  706. 
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15.  Trial. — Instructions, — Exceptions. — Time  for  Taking. — New 
TriaL — No  question  is  presented  where  exceptions  to  instmc- 
tions  were  signed  and  dated  on  July  3,  and  the  motion  for  a 
new  trial,  asserting  error  on  the  rulings  on  such  instructions^ 
was  filed  on  July  1,  though  such  exceptions  show  that  the  de- 
fendant "at  the  time  excepted."    p.  707. 

16.  Same.  —  Instructions.  —  Exceptions. — Ortd. — Statutes. — Oral 
exceptions  taken  under  1544a  Bums  1905,  Acts  1903,  p.  338, 11, 
to  be  effective,  must  be  properly  entered  of  record,    p.  707. 

17.  New  Trial. — Instructions. — Exceptions. — The  assignment,  in 
a  motion  for  a  new  trial,  of  error  in  the  ruling  on  an  instruc- 
tion, presents  no  question,  where  no  exception  was  taken  to 
such  ruling,    p.  707. 

18.  Trial. — Evidence. — Courtis  Limiting  Purpose  of. — InetruO' 
tions. — The  court's  remarks  to  the  jury  in  limiting  the  con- 
sideration of  certain  evidence  to  certain  purposes,  do  not  con- 
stitute instructions  within  the  meaning  of  §544a  Boms  1905, 
Actff  1903,  p.  338,  §1.    p.  708. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Leo  Wolf  against  the  Providence  Washington 
Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under 
clause  two,  §1337]  Bums  1901,  Acts  1901,  p.  565,  §10. 

Ajjirmed. 

Smiley  N.  Chambers^  8.  0.  Pickens,  Charles  W.  Moores, 
R.  F.  Davidson,  Owen  Pickens  and  Dunca/n  &  Batman,  for 
appellant. 

Alexander  Bowling,  East  &  East  and  J.  E.  Henley,  for 

appellee. 

Monks,  J. — This  action  was  brought  by  appellee  against 
appellant  on  a  fire  insurance  policy  issued  by  appellant  to 
appellee,  insuring  him  against  loss  or  damage  by  fire,  upon 
a  certain  stock  of  goods,  wares,  merchandise,  furniture,  and 
fixtures  therein  described,  in  the  sum  of  $1,000.  There 
was  $8,500  additional  insurance  upon  the  property,  making 
$9,500  in  all.  A  plea  in  abatement  was  filed  by  appel- 
lant. Appellee  filed  a  reply  to  said  plea  in  two  paragraphs, 
the  first  of  which  was  a  general  denial.     Appellant's  de- 
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murrer  for  want  of  facts,  to  said  second  paragraph  of  reply, 
was  overruled.  A  trial  of  the  issues  joined  on  the  plea  in 
abatement  resulted  in  a  verdict  and,  over  a  motion  for  a 
new  trial,  a  judgment  in  favor  of  appellee.  Appellee's  de- 
murrer, for  want  of  facts,  to  the  complaint  was  overruled. 
Appellant  answered  in  five  paragraphs,  the  first  being  a 
general  denial.  On  motion  of  appellee,  the  second  and 
third  paragraphs  of  answer  were  stricken  out  Appellee 
filed  a  general  denial  to  the  fourth  and  fifth  paragraphs  of 
answer.  A  trial  by  jury  resulted  in  a  verdict,  and,  over  a 
motion  for  a  new  trial,  a  judgment  in  favor  of  appellee  for 
the  full  amount  of  the  policy. 

The  assignments,  which  are  not  waived,  are  "that  the  court 
erred  (1)  in  overruling  the  demurrer  to  the  second  para- 
graph of  reply  to  the  plea  in  abatement;  (2)  in  overruling 
appellant's  motion  for  a  new  trial  upon  the  plea  in  abate- 
ment;  (3)  in  overruling  the  demurrer  to  the  complaint; 

(4)  in  striking  out  appellant's  second  paragraph  of  answer; 

(5)  in  striking  out  the  fourth  paragraph  of  answer;  (6)  in 
overruling  the  motion  for  a  new  trial  upon  the  merits  of 
the  case."  We  will  first  consider  the  demurrer  to  the  com- 
plaint The  policy  upon  which  suit  was  brought  con- 
tained, among  others,  the  following  provisions : 

"This  company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  depreciation  how- 
ever caused. 

Said  ascertainment  or  estimate  shall  be  made  by  the 
insured  and  this  company,  or,  if  they  differ,  then  by 
appraisers  as  hereinafter  provided. 

If  fire  occur  the  insured  shall  give  immediate  notice 
of  any  loss  thereby,  in  writing,  to  this  company,  pro- 
tect the  property  from  further  damage,  forthwith  sepa- 
rate the  damaged  and  undamaged  personal  property, 
put  it  in  the  best  possible  order,  make  a  complete  in- 
ventory of  the  same,  stating  the  quantity  and  cost  of 
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each  article  and  the  amount  claimed  thereon,  and 
within  sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  shall  render  a 
statement  to  this  company  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of  the  in- 
sured as  to  the  time  and  origin  of  the  fire. 

In  the  event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one,  and  the  two 
so  chosen  shall  first  select  a  competent  and  disinter- 
ested umpire;  the  appraisers  shall  together  then  esti- 
mate and  appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire,  and  the  award  in' 
writing  of  any  two  shall  determine  the  amount  of  such 
loss;  the  parties  thereto  shall  pay  the  appraiser  re- 
spectively selected  by  them,  and  shall  bear  equally  the 
expense  of  the  appraisal  and  umpire. 

This  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirements,  act  or  proceeding  on  its 
part  relating  to  the  appraisal  or  to  any  examination 
herein  provided  for ;  and  the  loss  shall  not  become  pay- 
able until  sixty  days  after  the  notice,  ascertainment, 
estimate  and  satisfactory  proof  of  the  loss  herein  re- 
quired have  been  received  by  this  company,  including 
an  award  by  appraisers  when  appraisal  has  been  re- 
quired. 

No  suit  or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  insured  with 
all  the  foregoing  requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  fire." 

It  is  admitted  by  appellee  that  said  provisions  of  the 
policy  respecting  the  proofs  of  loss  and  the  arbitration  of 
the  amount  of  the  loss  are  conditions  precedent,  and  no 
question  is  made  as  to  their  validity.  It  is  contended,  how- 
ever, that  there  was  a  waiver  of  lliese  conditions  by  appel- 
lant. The  allegations  of  the  complaint  concerning  such 
waiver  are,  substantially,  as  follows:     That,  immediately 
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after  the  fire,  the  plaintiff  notified  the  defendant  of  the 
loss,  and  on  January  14,  1903,  the  defendant  sent  its  ad- 
justers to  the  city  of  Bloomington  to  adjust  said  loss,  who, 
after  an  examination  of  the  premises,  'the  stock  of  goods 
and  conditions,  offered  plaintiff  $300  in  full  payment  of 
said  loss,  and  no  more,  which  offer  the  plaintiff  refused  to 
accept  in  full  payment  of  said  loss,  and  thereupon  the 
said  adjusters  agreed  with  the  plaintiff  on  the  loss  on  part 
of  the  goods,  to  wit,  those  articles  which  had  been  totally 
destroyed,  agreeing  that  the  loss  on  said  goods  was  $661; 
that  said  adjusters  refused  to  agree  with  plaintiff  on  any 
other  class  of  goods  injured  by  said  fire,  and,  under  pre- 
tense of  desiring  an  appraisal  of  the  same,  demanded  of  the 
plaintiff  that  the  remainder  be  appraised  under  the  terms 
of  the  policy,  whereupon  the  plaintiff,  as  provided  by  the 
insurance  contract,  named  David  Juday,  a  disinterested 
and  competent  appraiser,  and  the  defendant  named  T.  J. 
Boyd,  and  it  was  agreed  that  these  appraisers  so  appointed 
should  proceed  at  once  to  appraise  said  goods,  and  to  com- 
mence the  same  on  January  19,  1903;  that  this  plaintiff, 
by  telegram  and  at  great  expense  to  himself,  procured  the 
attendance  of  said  Juday  on  said  date,  retained  him  in  said 
city  of  Bloomington,  awaiting  the  action  of  defendant,  for 
six  days,  at  an  expense  of  $30  per  day,  in  addition  to  the 
sum  of  $25  for  railroad  charges ;  that  as  soon  as  defendant 
procured  the  agreement  to  enter  into  said  appraisal,  it  and 
its  adjusters  commenced  a  systematic  course  of  evasion, 
deception  and  neglect  towards  the  plaintiff,  with  the  in- 
tention of  coercing  him,  if  possible,  to  accept  the  $300  in 
full  payment  of  defendant's  liability;  that  defendant  did 
not  intend  to  complete  said  appraisal,  but  to  put  the  plain- 
tiff to  all  possible  expense  in  forcing  him  to  keep  his  goods 
in  a  badly  damaged  condition,  denying  him  the  right  to  sell 
or  dispose  of  them,  and  postponing  said  appraisal  from 
date  to  date,  in  this:  that  it  first  falsely  claimed  that  its 
appraiser  T.  J.  Boyd,  who  had  been  appointed  by  it,  could 
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not  attend,  and  that  it  would  procure  a  substitute  for  him, 
but  has  ever  since  refused  to  do  so;  that  during  the  next 
week  the  goods  were  wasting,  and  the  plaintiff  was  pay- 
ing $40  a  month  rental  for  the  room  they  were  in,  without 
selling  or  disposing  of  them ;  that  his  appraiser,  Juday,  was 
waiting  from  day  to  day,  at  heavy  expense  to  plaintiff; 
that  the  defendant  still  continued  evading  the  appraisal  of 
said  goods,  refusing  to  communicate  with  plaintiff  or  come 
to  the  place  of  the  fire;  that  on  January  28,  1903,  the 
plaintiff  sent  a  telegram  to  one  of  the  defendant's  ad- 
justers at  Indianapolis,  Indiana,  in  the  words  following, 
to  wit:  "Our  appraiser  here  since  Sunday,  at  heavy  ex- 
pense.    When  will  yours  be  here?     Answer." 

Plaintiff  further  alleges  that  the  defendant's  adjuster  re- 
ceived said  message  on  the  day  it  was  sent,  but  wilfully,  and 
for  the  unjust  purpose  of  coercing  the  plaintiff  to  accept 
said  sum  of  $300,  and  with  no  intention  of  completing  said 
appraisal,  refused,  and  has  ever  since  refused,  to  answer 
said  message,  or  to  give  the  plaintiff  any  reason  therefor, 
well  knowing  all  the  while  that  such  delay  was  causing  the 
plaintiff  much  trouble  and  expense,  and  that  the  plaintiff 
was  losing  money  every  day;  that  the  plaintiff  was  led  to 
believe  and  did  believe  that  said  appraisal  had  been  aban- 
doned and  waived  by  the  defendant,  and,  to  save  himself 
from  further  loss  by  disposing  of  the  goods,  he,  on  January 
30,  1903,  commenced  a  sale  of  said  goods  for  whatever 
amount  each  article  might  bring,  but,  before  doing  so,  he 
caused  said  goods  to  be  appraised  by  said  Juday,  who  se- 
lected Moses  Kahn,  and  tlie  two,  being  disinterested  and 
competent,  after  being  sworn  according  to  law,  appraised 
the  loss  on  said  goods  at  the  sum  of  11,364.43 ;  lliat  at  the 
time  of  the  fire  his  goods  so  destroyed  were  worth  $12,080, 
and  the  total  amount  of  insurance  held  by  the  plaintiff  in 
defendant's  and  seven  other  companies  was  $9,500,  the 
latter  amount  being  nearly  $2,500  less  than  their  cash 
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value;  that  the  goods  were  in  a  frozen  condition,  foul 
from  smoke,  decaying,  and  losing  their  color,  and  so 
depreciating  in  value  that  unless  disposed  of  plaintiff  would 
be  compelled  to  lose  the  uninsured  portion  of  said  goods; 
that  these  facts  were  all  well  known  to  this  defendant  and 
the  adjusting  agent,  and  they  also  knew  that  if  plaintiff 
saved  anything  from  the  part  uninsured  he  was  compelled 
to  do  so  by  an  early  appraisement  and  disposition  of  the 
goods;  that  the  defendant  went  to  no  expense  whatever  to 
procure  said  appraiser,  but  sought  to  delay  and  oppress  the 
plaintiff  by  using  its  knowledge  of  his  condition  and  the 
condition  of  the  goods;  that  its  evasion,  neglect,  refusal 
to  communicate  with  him,  answer  his  telegrams,  or,  in  good 
faith,  to  act  in  the  premises,  and  its  unfairness,  injustice, 
and  oppression  caused  the  plaintiff  to  lose  more  than  $500 
on  said  goods,  as  herein  set  forth. 

Waiver  of  a  provision  requiring  a  proof  of  loss  within 
a  si)ecified  time  may  be  inferred  from  such  acts  and  con- 
duct as  are  inconsistent  with  the  intention  to  insist 
1,  upon  a  strict  performance.  Hartford  Fire  Ins.  Co, 
V.  Keating  (1897),  86  Md.  130,  149,  160,  38  Atl. 
29,  63  Am.  St.  499;  Oermania  Fire  Ins.  Co.  v.  Pitcher 
(1903),  160  Ind.  392;  Prussian  Nat.  Ins.  Co.  v.  Peterson 
(1903),  30  Ind.  App.  289,  294;  13  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  345,  346;  Kerr,  Insurance,  pp.  550-552.  In 
Prussia/n  Nat.  Ins.  Co.  v.  Peterson,  supra,  the  court  said 
on  page  294:  "When  the  insurance  company,  having 
notice  of  the  loss,  refers  the  matter  to  its  authorized  ad- 
juster, who  makes  full  investigation  thereof  and  leads  the 
insured  to  believe  that  there  is  nothing  in  the  way  of  pay- 
ment of  the  claim  except  a  difference  of  opinion  as  to  the 
value  of  the  property,  the  furnishing  of  formal  proof  of 
loss,  it  was  held,  is  waived.  Hitchcock  v.  State  Iris.  Co. 
[1897],  10  S.  Dak.  271,  72  K  W.  898-  ♦  ♦  ♦  If 
payment  be  withheld  on  special  grounds  other  than  the 
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failure  to  furnish  proof  of  loss,  or  the  insufficiency  of  proof 
furnished,  and  having  no  reference  to  the  want  or  the  in- 
sufficiency of  such  proof,  the  insurance  company  thereby 
waives  its  right  to  defend  upon  the  ground  of  such  want  or 
insufficiency  of  proof.  Aetna  Ins.  Co.  v.  Shryer  [1882], 
85  Ind.  362 ;  Commercial  Union  Assur.  Co,  v.  State,  ex  rel. 
[1888],  113  Ind.  331;  Western  Assur.  Co.  v.  McCarty 
[1897],  18  Ind.  App.  449;  Aetna  Ins.  Co.  v.  Simm^ons 
[1896],  49  Neb.  811,  69  N.  W.  125." 

In  Murphy  v.  North  British,  etc.,  Ins.  Co.  (1897),  70 
Mo.  App.  78,  86,  it  was  said:  "If  the  insurer  offers  to 
pay  what  he  thinks  has  been  the  amount  of  the  loss  of  the 
insured,  and  is  rejected  by  the  latter,  this  implies  that  the 
insurer  is  satisfied  of  the  integrity  of  the  loss.  It  implies 
further  that  he  will  not  require  proofs  of  loss,  but  will  pay 
the  amount  ascertained  by  the  abitrators.  ♦  ♦  ♦  The 
implications  already  stated  continue  as  long  as  the  insurer's 
offer  of  settlement  is  not  withdrawn."  In  19  Cyc  Law 
and  Proc,  865,  it  is  said:  "Negotiations  or  proceedings 
by  the  company  with  reference  to  settlement  of  loss  will  be 
a  waiver  of  failure  to  give  notice  or  make  proofs  of  loss, 
and  proceedings  to  adjust  the  loss  in  the  usual  way  will 
waive  objection  on  account  of  defects  in  the  proofs  or 
failure  to  furnish  proofs  as  required  by  the  policy." 

A  distinct  recognition  of  liability  by  the  company,  as 

by  an  offer  to  pay  all  or  a  part  of  the  loss,  will  amoimt  to  a 

waiver  of  formal  notice  and  proofs  of  loss  or  of 

2.     defects  therein.    Caledonian  Fire  Ins.  Co.  v.  Traub 

(1897),  86  Md.  86,  96-98,  37  Atl.  782;  Pentz  v. 

Pennsylvania  Fire  Ins.  Co.  (1901),  92  Md.  441,  48  Atl. 

139 ;  Aetna  Ins.  Co.  v.  Simmons,  supra;  Commercial  Fire 

Ins.  Co.  V.  Allen  (1886),  80  Ala.   571,  1  South.  202; 

Lewis  V.  Monmouth  Mut.  Fire  Ins.  Co.  (1864),  52  Me. 

492 ;  Murphy  v.  North  British,  etc.,  Ins.  Co.,  supra. 

It  is  well  settled  that  an  insurance  company  may  waive 
conditions  inserted  in  the  policy  for  its  benefit,  and  that 
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such  waiver  may  be  inferred  from  the  conduct  of 

3.  its  agents  and  representatives.    Lamsan,  etc.,  Co.  y. 
Prudential  Fire  Ins.  Co.  (1898),  171  Mass.  433, 

436,  60  N.  E.  943,  and  cases  cited;  Kerr,  Insurance,  p. 
663 ;  4  Cooley,  Briefs  on  Insurance,  3658-3673. 

It  is  a  general  rule  that  the  insured  will  be  released  from 

complying  with  a  contract  to  submit  the  loss  under  a  fire 

policy  to  arbitration,  as  a  condition  precedent  to 

4.  bringing  a  suit  upon  the  policy,  by  any  conduct  on 
the  part  of  the  company's  representatives  which  has 

the  effect  of  preventing  an  appraisal  from  being  had  or  an 
award  being  made.  4  Cooley,  Briefs  on  Insurance,  3658. 
After  the  provision  of  the  policy  requiring  an  arbitration 
becomes  operative,  as  in  this  case,  by  the  execution  of  the 
agreement  to  arbitrate  and  the  appointment  of  the  arbi- 
trators, both  the  insurer  and  the  insured  are  bound  to  act 
in  good  faith  to  have  the  loss  ascertained  in  accordance  with 
the  provisions  of  the  policy,  and,  if  either  party  acts  in 
bad  faith  so  as  to  defeat  the  object  of  the  arbitration,  as  by 
refusing  to  proceed,  or  by  insisting  upon  the  selection  of 
improper  arbitrators  or  umpire,  or  by  undue  interference 
with  any  of  them  after  their  selection,  the  other  party  is 
absolved  from  further  obligation  to  arbitrate,  and  is  not 
bound  to  enter  into  an  agreement  for  another  arbitration. 
Vhrig  v.  Williamshurgh  City  Fire  Ins.  Co.  (1886),  101 
N.  Y.  362,  4  N.  E.  745 ;  Eickerson  &  Co.  v.  Insurance  Cos. 
(1896),  96  Tenn.  193,  33  S.  W.  1041,  32  L.  R.  A.  172, 
176,  and  cases  cited;  Broch  v.  Dwelling-House  Ins.  Co. 
(1894),  102  Mich.  583,  61  N.  W.  67,  26  L.  R.  A.  623,  47 
Am.  St  562,  569-571 ;  Powers  Dry  Goods  Co.  v.  Imperial 
Fire  Ins.  Co.  (1892),  48  Minn.  380,  389,  51  K  W.  123; 
Niagara  Fire  Ins.  Co.  v.  Bishop  (1894),  154  111.  9,  39  K 
E.  1102,  45  Am.  St  105 ;  Kerr,  Insurance,  pp.  666,  667, 
and  cases  cited  in  notes.  It  was  said  in  Bead  &  Traversy 
V.  State  Ins.  Co.  (1897),  103  Iowa  307,  314,  72  K  W. 
665,  64  Am.  St  180,  186:     "The  law  seems  to  be  well 
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settled  that,  if  either  party  to  an  agreement  to  arbitrate 
intentionally  prevents  or  unreasonably  delays  the  stipulated 
method  of  adjusting  the  rights  of  the  parties,  he  will  not  be 
permitted  to  plead  failure  to  arbitrate  as  a  defense  to  an 
action  subsequently  brought.  Uhrig  v.  Williamsburgh  City 
Fire  Ins.  Co.  [1886],  101  N.  Y.  362,  4  N.  E.  745;  Powers 
Dry  Goods  Co.  v.  Imperial  Fire  Ins.  Co.  [1892],  48  Minn. 
380,  51  K  W.  123." 

In  Chapman  v.  Rockford  Ins.  Co.  (1895),  89  Wis.  572, 
62  N.  W.  422,  28  L.  R  A.  405,  the  court  said:  ''We  do 
hold  that  the  parties  are  bound  to  exercise  towards  each 
other  the  utmost  good  faith  and  proceed  with  all  reasonable 
diligence  to  procure  an  adjustment  according  to  the  letter 
and  spirit  of  the  contract.  It  is  not  permissible  for  the  in- 
surers, under  the  provisions  of  the  standard  policy,  arbi- 
trarily or  capriciously  to  demand  an  appraisal,  simply  to 
suspend  a  claim  for  a  loss,  and  select  an  appraiser  who  will 
perversely  refuse  to  concur  in  the  appointment  of  an  um- 
pire unless  he  resides  in  Chicago,  or  is  the  kind  of  man 
the  insurers  want  Such  a  course,  if  tolerated,  places  the 
assured  very  largely  at  the  mercy  of  the  insurers.  Any 
attempt  on  the  part  of  either  party  to  misuse  or  pervert  the 
provisions  of  the  standard  policy  for  an  appraisal,  so  as 
unreasonably  to  delay  an  adjustment  or  to  secure  an  unjust 
abatement  of  an  honest  loss,  is  a  breach  of  good  faith  and 
should  be  treated  as  a  waiver  of  the  condition,  and  dis- 
pensing with  the  necessity  of  an  appraisal  and  warranting 
a  resort  to  an  action  without  one,  if  the  party  thus  preju- 
diced has  used  all  fair  and  reasonable  means  and  diligence 
on  his  part  to  secure  it  To  hold  otherwise  would  be  to 
permit  the  party  in  fault  to  profit  by  his  own  wrong."  In 
Uhrig  v.  Williamsburgh  City  Fire  Ins.  Co.,  supra,  it  was 
laid  down  that,  "under  the  arbitration  clause,  it  was  the 
duty  of  each  party  to  act  in  good  faith  to  accomplish  the 
appraisement  in  the  way  provided  in  llie  policy,  and  if 
either  party  acted  in  bad  faith,  so  as  to  defeat  the  real 
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object  of  the  clause,  it  absolved  the  other  party  from  com- 
pliance therewith;  and  if  either  party  refused  to  go  on 
with  the  arbitration,  or  to  complete  it,  or  to  procure  the 
appointment  of  an  umpire  so  that  there  could  be  an  agree- 
ment upon  an  appraisal,  the  other  party  was  absolved."  It 
is  stated  in  the  syllabus  to  Northern  Assur,  Co.  v.  Samuels 
&  Jordt  (1895),  11  Tex.  Civ.  App.  417,  33  S.  W.  239: 
"Where  an  insurer  demands  an  appraisement  of  a  fire  loss, 
but  fails  to  name  an  appraiser  and  to  appear  at  the  time 
and  place  designated,  he  thereby  abandons  his  demand," 
and  waives  the  right  to  an  appraisement  In  Milwaukee 
Ins.  Co.  V.  Schallmann  (1900),  188  HI.  213,  69  N.  E.  12, 
a  letter  written  by  the  insured  to  an  agent  of  the  insurance 
company  was  introduced  in  evidence,  for  the  purpose  of 
showing  the  insured's  efforts  to  secure  an  appraisal,  and 
that  the  appraisal  was  waived  by  the  failure  of  the  insur- 
ance company  to  respond  to  the  request  for  the  same  as 
made  in  the  letter.  The  court  held  on  page  223  that 
whether  the  failure  to  respond  to  the  request  for  an  ap- 
praisement was  a  waiver  of  the  appraisal,  was  a  question  to 
be  determined  by  the  jury.  The  court  said  on  page  224: 
"The  failure  to  respond  to  the  letter  was  not  merely  a 
waiver  of  appraisal  by  such  agents,  but  was  a  waiver  of 
appraisal  by  the  companies  themselves." 

Whether  the  arbitration  failed  on  account  of  the  fraud 

of  either  party,  and  whether  delay  or  failure  to  demand  an 

appraisal  or  to  proceed  with  the  same  in  a  reason- 

5.     able  time,  if  agreed  upon,  constitute  a  waiver,  are 

questions  for  the  jury  to  determine.     McManus  v. 

Western  Assur.  Co.  (1898),  22  Misc.  (IST.  Y.)  269,  278, 

48  K  Y.  Supp.  820,  43  Hun,  App.  Div.,  550,  559,  560; 

Lawson,  etc.,  Co.  v.  Prudential  Fire  Ins.  Co.  (1898),  171 

litass.  433,  50  K  E.  943;  Chainless  Cycle  Mfg.  Co.  v. 

Security  Ins.  Co.  (1901),  169  K  Y.  304,  62  K  E.  392; 

Hamilton  v.  Phoenix  Ins.  Co.  (1894),  61  Fed.  379,  9  C. 

C.    A.   630,   637-642;   Lancashire  Ins.    Co.  v.   Murphy 
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(1900),  10  Kan.  App.  251,  255,  62  Pac.  729;  FowbU  v. 
Phoenix  Ins.  Co.  (1904),  106  Mo.  App.  527,  530-532,  81 
S.  W.  485;  Carp  y.  Queen  Ins.  Co.  (1903),  104  Mo.  App. 
502,  517,  518,  79  S.  W.  757,  and  cases  cited;  19  Cyc  Law 
•and  Proc.,  959. 

Neither  party  will  be  permitted,  by  wilfully  or  negli- 
gently postponing  the  appraisal,  unreasonably  to  delay  the 
adjustment  of  the  controversy.    Otherwise  the  very 

6.  purpose  of  arbitration,  which  is  a  speedy  and  in- 
expensive settlement  of  disputes  as  to  the  amount 

of  loss,  would  be  defeated.  The  provision  of  the  policy  that 
the  loss  was  to  be  paid  sixty  days  after  due  notice  and  satis- 
factory proof  of  the  same  had  been  received,  according  to 
the  terms  of  the  policy,  did  not  give  appellant,  after  it  had 
agreed  to  an  appraisal  and  named  its  appraiser,  an  abso- 
lute right  to  sixty  days  within  which  to  commence  the  ap- 
praisal. 

When  the  agreement  to  submit  to  appraisal  was  executed 

by  the  parties,  and  appellant  learned  that  the  appraiser 

selected  by  it  could  not  be  present  at  the  time  fixed 

7.  to  commence  the  appraisal,  it  was  the  duty  of  appel- 
lant, within  a  reasonable  time,  to  select  another  ap- 
praiser who  would  proceed,  without  unnecessary  delay,  to 
the  performance  of  his  duties.  The  right  of  appellee  to 
have  an  appraisal  under  the  agreement  therefor  was  not 
indefinite  as  to  time,  but  such  appraisal  must  be  completed 
within  a  reasonable  time,  and  what  was  such  reasonable 
time  depends  upon  the  facts  of  the  case,  and  was  a  question 
for  the  jury  to  determine.  Hamilton  v.  Phoenix  Ins.  Co., 
supra,  and  cases  cited.  As  was  said  in  Chainless  Cycle 
Mfg.  Co.  V.  Security  7rw.  Co.  (1901),  169  JT.  Y.  304,  310, 
62  K  E.  394:  ^'Either  party,  however,  has  the  right  to 
require  an  appraisal  when  there  is  a  disagreement  as  to  the 
amount  of  the  loss.  Silver  v.  Western  Assur.  Co.  [190*0], 
164  K  T.  381,  58  N.  E.  284.  That  right  is  not  indefinite 
as  to  time,  but  must  be  exercised  within  a  reasonable  period, 
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f  depending  upon  the  facts  of  the  particular  case.     Neither 

party  can  so  use  the  right  as  to  take  undue  advantage  of 

.l_  the  other,   but  both  must  act  in  good   faith.     Uhrig  v. 

fr,;  Willmmsburgh  City  Fire  Ins.  Co.  [1886],  101  N.  Y.  362, 

4  N.  E.  746;  Bishop  v.  Agricultural  Ins.  Co.  [1892],  130 

,^^  N.  Y.  488,  29  N.  E.  844.    It  is  not  a  weapon  of  attack,  but 

of  defense,  and  a  party  who  intends  to  use  it  must  give  rea- 
sonable notice  of  such  intention,  for  its  omission  to  do  so 
will  be  evidence  of  waiver,  more  or  less  conclusive  accord- 

,^  ing  to  the  circumstances.    The  insurer,  for  instance,  know- 

ing that  the  insured  desires  a  prompt  appraisal  or  an  ad- 
justment, so  that  the  property  may  not  suffer  further  in- 
jury before  it  is  sold,  cannot  postpone  its  demand  for  an 
appraisal  until  after  the  insured,  misled  by  its  acts,  has 
been  placed  in  a  position  where  one  is  impossible." 

It  is  evident,  from  the  authorities  cited,  that  the  allega- 
tions of  the  complaint  as  to  the  waiver  of  proofs  of  loss,  and 
waiver  of  arbitration,  were  sufficient  to  require  that 

^       •  8.     said  issues  be  submitted  to  a  jury  for  determination. 

It  follows  that  the  court  did  not  err  in  overruling 

'  the  demurrer  to  the  complaint 

Appellant's  plea  in  abatement  set  up  the  provision  of  the 
policy  sued  upon  providing  for  an  appraisal  of  the  amount 
of  the  loss ;  a  disagreement  of  the  parties  as  to  the 
9.     amount  of  the  loss,  the  execution  of  an  agreement 
for  an  appraisal  of  the  amount  of  the  loss,  in  ac- 
cordance with  the  terms  of  the  policy,  and  the  refusal  of 
the  appellee  to  proceed  therewith ;  that  appellant  "had  not 
in  any  manner  waived,  refused,  or  declined  to  have  the  loss 
or  damages  appraised ;  and  that  no  suit  or  action  upon  said 
policy  had  accrued  to  plaintiff  until  such  appraisement  has 
been  made."    The  second  paragraph  of  reply  to  said  plea 
in  abatement  contained  substantially  the  same  allegations 
concerning  waiver  of  the  appraisal  clause  of  said  policy  by 
appellant  as  were  set  forth  in  the  complaint    As  we  held, 
said  allegations  of  the  complaint  were  sufficient^  upon  the 
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question  of  waiver,  to  withstand  a  demurrer  for  want  of 
facts.  It  follows  that  the  court  did  not  err  in  overruling 
appellant's  demurrer  to  said  second  paragraph  of  reply  to 
the  plea  in  abatement. 

Appellant  complains  of  rulings  of  the  trial  court  in  ad- 
mitting certain  evidence  on  the  trial  of  the  plea  in  abate- 
ment, but  has  not  pointed  out  the  page  and  line  of  the 

10.  record  showing  the  rulings  of  the  court  in  admitting 
such  evidence  nor  where  the  evidence,  so  admitted, 

may  be  found.  It  has  been  uniformly  held  by  this  court 
that  it  will  not  search  the  record  for  alleged  errors,  and 
that,  unless  the  page  and  line  where  such  rulings  may  be 
found  are  cited,  they  will  not  be  considered.  Ewbank's 
Manual,  §182,  p.  277;  Indiana,  etc.,  R.  Co.  v.  DUto 
(1902),  158  Ind.  669,  672,  and  cases  cited. 

Appellant  contends  that  the  fourth  instruction  given  by 

the  court  on  the  trial  of  the  plea  in  abatement  "is  wrong, 

in   that   it   advises   the   jury   that   in   considering 

11.  whether   the   defendant   had   waived   an   appraisal 
they  should  consider  all  facts  and  circumstances, 

including  the  condition  of  the  goods  at  and  since  the  fire, 
the  value  of  the  goods  at  the  time  they  were  burned,  the 
amount  of  the  insurance,  as  well  as  llie  extent  of  the 
damage  by  fire,  whether  it  was  necessary  and  prudent  to 
have  an  early  appraisal  of  the  goods,  whether  the  goods 
were  deteriorating  and  becoming  less  valuable;  what  ex- 
pense, if  any,  the  plaintiff  and  defendant  were  put  to  in 
an  effort  to  secure  such  an  appraisal."  The  objection 
stated  to  this  instruction  is  that  "the  rights  and  obligations 
of  the  parties  were  contractual  and  absolutely  fixed  by  the 
terms  of  the  policy ;  that  the  condition  of  the  goods  at  the 
time  of  and  since  the  fire,  and  the  other  matters  mentioned 
in  said  instruction,  were  immaterial  and  had  nothing  to  do 
with  fixing  the  time  within  which  the  defendant  might  in- 
vestigate and  reach  its  conclusions  as  to  the  amount  of  the 


Digiti 


zed  by  Google 


MAY  TEEM,  1907.  705 

Providence  Washington  Ins.  Co.  v.  Wolf— 168  Ind.  690. 

damages  and  loss;  that  is  fixed  by  the  contract.  It  has  . 
sixty  days  within  which  to  make  snch  investigation,  in- 
cluding the  right  of  appraisal.'^  True,  in  case  of  disagree- 
ment as  to  the  amount  of  loss,  appellant  had  the  right  to 
demand  an  appraisal,  and  this  right  was  contractual,  but, 
when  an  appraisal  has  been  agreed  upon,  as  in  this  case, 
there  is  no  provision  in  the  policy  giving  appellant  sixty 
days,  or  any  other  definite  time,  in  which  to  commence  or 
complete  an  appraisal.  The  rule,  as  heretofore  stated  in 
this  opinion,  is  that,  after  the  agreement  of  appraisal  has 
been  made,  the  same  must  be  completed  within  a  reasonable 
time,  and  what  is  such  reasonable  time  depends  upon  the 
facts  and  circumstances  of  the  case,  and  is  to  be  determined 
by  the  jury.  It  is  clear  from  what  we  have  said  in  dis- 
posing of  the  objections  to  the  sufficiency  of  the  complaint 
that  said  instruction  is  not  open  to  the  objections  urged. 

The  fifth  instruction  given  on  the  trial  of  the  plea  in 
abatement  is  objected  to  on  the  groimd  that  it  advises  the 

jury  that  they  have  the  right  to  inquire  as  to  the 
12,     motives  the  defendant  had  in  asserting  a  contractual 

right.  Said  instruction  reads  as  follows :  "I  instruct 
you  that  the  provisions  in  the  policy  sued  on  by  the  plaintiff 
and  set  forth  in  the  plea  in  abatement,  which  require 
that,  in  the  event  of  a  disagreement  as  to  the  amount  of  the 
loss,  the  loss  and  damage  shall  be  submitted  to  an  appraisal, 
may  be  waived,  even  after  an  agreement  is  signed  in 
writing,  by  conduct  on  the  part  of  either  party  that  evinces 
a  deliberate  intention  and  purpose  to  defeat  the  object  of 
the  appraisal,  or  to  put  one  of  the  parties  to  unnecessary 
expense  with  a  view  to  coercing  an  unjust  settlement  of 
such  loss,  but  it  is  for  you  to  determine  from  the  facts  in 
this  case  whether  any  such  conduct  has  been  proved  in  this 
cause."  Said  instruction  is  in  harmony  with  the  law  as 
already  declared  in  this  opinion,  and  no  error  was  com- 
mitted in  giving  it  to  the  jury. 

Vol.  168-^5 
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Another  instruction  on  the  trial  of  the  plea  in  abatement 

is  objected  to  because  it  "advises  the  jury  to  put  a  liberal 

construction  upon  the  provision  of  the  policy  against 

13.  waiver,  when  it  is  the  duty  of  the  court,  and  not  the 
jury,  to  construe  the  provisions  of  the  policy.    Said 

instruction  did  not  authorize  the  jury  to  construe  said 
provision  of  the  policy,  and  is  not  open  to  the  objection 
urged.  It  is  next  contended  that,  on  the  trial  of  the  plea 
in  abatement,  there  was  no  evidence  to  show  that  appellant 
waived  the  right  to  an  appraisal,  and  that,  therefore,  the 
verdict  of  the  jury  on  that  issue  was  not  sustained  by  suffi- 
cient evidence  and  was  contrary  to  law.  It  would  unduly 
extend  this  opinion  to  set  out  the  evidence,  but,  after  a 
careful  examination  of  the  same,  we  are  imable  to  say  that 
the  verdict  of  the  jury  was  not  fully  sustained  thereby. 

Appellant  complains  of  the  action  of  the  court  in  striking 

out  the  second  and  third  paragraphs  of  his  answer  to  the 

complaint,  which  alleged  the  same  matters  in  bar 

14.  of  the  action  that  it  had  set  up  in  its  plea  in  abate- 
ment, and  also  the  action  of  the  court  in  excluding 

all  evidence  offered  by  it  on  the  trial  of  the  merits  of  the 
cause,  for  the  purpose  of  showing  that  it  had  not  waived 
the  appraisal  clause  of  said  policy.  Appellant,  by  pleading 
the  provision  of  the  policy  for  the  arbitration  of  the  amount 
of  the  loss,  and  that  it  had  not  waived  the  same,  in  abate- 
ment of  the  action  and  procuring  a  trial  thereon,  assumed 
the  position  that  the  same  was  in  abatement  of  the  action, 
and  induced  the  court  so  to  hold,  and  could  not  thereafter 
change  its  position  and  successfully  claim  that  the  matter 
so  pleaded  in  abatement  was  a  matter  in  bar  of  the  action, 
and  thus  secure  anotlier  trial  of  the  same  question  in  the 
same  action.  State,  ex  rel,,  v.  Board,  etc.  (1906),  166  Ind. 
162,  and  cases  cited;  Bigelow,  Estoppel  (5th  ed.),  673, 
717-723.  The  trial  court  oommitted  no  reyersible  error  in 
any  of  said  rulings. 
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Appellant  assigned  as  grounds  for  a  new  trial  of  the 

cause  on  its  merits,  the  giving  of,  and  refusal  to  give,  a 

number  of  instructions,  but  as  said  motion  was  over- 

15.  ruled  on  July  1,  1903,  and  the  exceptions  "taken 
in  writing"  to  the  giving  and  the  refusal  to  give 

said  instructions  were  not  signed  and  dated  until  July  3, 
1903,  no  question  is  presented  as  to  the  correctness  of  said 
instructions  or  any  of  them.  True,  said  written  excep- 
tions state  that  the  "defendant  at  the  time  excepted,"  but 
under  section  one  of  the  act  of  1903  (Acts  1903,  p.  338, 
§544a  Bums  1905)  an  exception  to  the  giving  or  refusal 
to  give  an  instruction  when  in  writing  is  not  taken 

16.  until  the  writing  is  dated  and  signed.     Oral  excep- 
tions, taken  under  said  section,  to  be  effective,  must 

be  "entered  upon  the  record  or  minutes  of  the  court" 

Assigning  the  giving  of  an  instruction  to  the  jury,  or 

other  ruling  of  the  trial  court,  as  a  cause  for  a  new  trial, 

presents  no  queetion  to  the  trial  court  as  to  the  cor- 

17.  rectness  of  such -instruction  or  ruling  unless  an  ex- 
ception has*  been  properly  taken  thereto.     Elliott, 

App.  Proc.,  §§623,  624,  795. 

It  is  true  that  section  one  of  the  act  of  1903,  supra,  pro- 
vides that  "exceptions  to  giving  or  refusing  of  instructions 
may  be  taken  at  any  time  during  the  term,"  but  this 

15.  must  be  construed  in  connection  with  the  eighth 
clause  of  §568  Bums  1901,  §559  K.  S.  1881,  which 
provides  that  a  new  trial  may  be  granted  for  "error  of  law 
occurring  at  the  trial  and  excepted  to  by  the  party  making 
the  application."  When  so  construed,  it  is  clear  that  such 
exceptions,  to  have  any  force,  must  be  taken  at  least  before 
the  motion  for  a  new  trial  is  ruled  upon  by  the  trial  court, 
because  said  clause  only  authorizes  the  trial  court  to  grant 
a  new  trial  when  the  error  of  law  complained  of  has  been 
excepted  to,  before  the  motion  therefor  is  ruled  upon. 

During  the  progress  of  the  trial  objection  was  made  by 
appellee  to  certain  evidence  offered  by  appellant,  which 
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objection  was  overruled  and  the  evidence  admitted, 

18.  the  court  at  the  time  informing  the  jury  of  the 
purpose  for  which  the  evidence  was  admitted 

Appellant  excepted  to  this  action  of  the  court  and  as- 
signed the  same  as  one  of  its  causes  for  a  new  trial. 

It  is  urged  by  appellant  that  §544a,  supra,  requires  that 
all  instructions  given  by  the  court  of  its  own  motion  shall 
be  in  writing,  and  that  therefore  "the  court  erred  in  ^ving 
said  instruction  orally." 

The  provision  of  said  section  requiring  the  instruction 
"given  by  the  court  of  its  own  motion"  to  be  in  writing 
applies  only  to  instructions  given  at  the  close  of  the  argu- 
ment, and  not  to  what  the  court  may  say  during  the  progress 
of  the  trial  calling  the  attention  of  the  jury  to  the  purpose 
for  which  certain  evidence  is  admitted.  We  are  satisfied 
from  an  examination  of  the  evidence  that  the  verdict  was 
sustained  by  suflScient  evidence,  and  was  not  contrary  to 
law.  Other  rulings  of  the  court  ase  objected  to,  but,  even 
if  erroneous,  they  are  not  of  such  a  character  as  would 
authorize  a  reversal  of  the  cause. 

Judgment  affirmed. 
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ABATBMEHT- 

See  Nuisance. 

Matter  in,  cannot  after  trial  on  plea  be  pleaded  in  bar,  see 

Pleading,  2;  Providence  Washington  Ins.  Co.  y.  Wolf,  690, 

706  (14). 

A00E880BIE8- 

See  Indictment  and  Information. 

AcmoN* 

See  PROCES& 

ADMISSIONS-* 

See  Evidence. 

AUENATION- 

Childless  widow's  power  of,  see  Descent  and  DisnuBimoNt  4»  S; 
Griffis  V.  First  Nat.  Bank,  546, 

AIXETS- 

See  Municipal  Corporations^  72-76. 
AXBVDXEHTS- 

See  Drains;  Pleading. 

To  statute,  effect  of,  see  Statutes,  1;  Cain  v.  Allen,  S,  16  (1). 

Employers'  liability  act,  not  an  amendment  to  organization  laws, 

see  Corporations,  2;  Bedford  Quarries  Co.  v.  Bough,  671,  687 

(6). 
After  year  for  appeal,  assi^ment  of  errors  cannot  be  amended 

by  substituting  new  parties,  see  Appeal,  3;  Brown  v.  Broum 

654,  656  (3). 
Right  of, — Discretion. — Amendments   are   favored  by  the   code^ 

and  tiie  trial  court  has  a  discretion  to  allow  amendments  that  do 

not  mislead  or  prejudice  the  opposite  party. 

Clarkson  y.  Wood,  582,  586  (4). 

AVnCALS- 

See  PoucE  Power. 

Killing  of,  see  Railroads,  28-32. 

Keeping  of  hogs  in  a  town  may  constitute  nuisance,  see  NuiSANCB, 

10;  Miller  v.  Town  of  Syracuse,  230,  233  (4). 
Jurisdiction  in  cases  for  killing  of,  see  Jurisdiction;  Chicago,  etc., 

R.  Co.  V.  Ramsey,  390,  392  (1). 
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AVNEZATIOK- 

See  Municipal  Corporations. 

▲K8WEB- 

See  Pleading. 

ANSWEBS  TO  INTSBB0GAT0BIB8- 

See  Trial. 

May  render  harmless  refusal  to  give  an  instruction,  see  Trial,  9; 
New  Castle  Bridge  Co.  v.  Doty,  259,  271  (16). 

APPEAL- 

See  Highways,  4,  5;  Pleading. 

Objections  to  evidence  must  be  specific,  see  Evidence,  21;  Malott 
V.  Central  Trust  Co.,  428,  437  (11). 

Another  liquor  remonstrant  cannot  be  substituted  on  appeal  from 
board,  see  Intoxicating  Liquors,  17;  Sanasaek  v.  Ader,  569, 
562  (3). 

Does  not  confer  jurisdiction,  where  none  existed  below,  see  Mu- 
nicipal Corporations,  6;  Emsperger  v.  City  of  Mishawaka, 
253,258  (7). 

Theory  of  case  cannot  be  changed  on  appeal,  see  Parties,  1; 
Campbell  v.  Fichter,  646,  647  (1). 

Complaint  attacked  for  first  time  on,  see  Pi£ADIng,  17;  Vandalia 
Coal  Co.  V.  Indianapolis,  etc.,  R.  Co.,  144,  146  (1). 

Question  of  variance  must  be  raised  in  trial  court,  see  Trial,  70; 
Mount  V.  Boards  etc.,  661,  667  (6). 

Transcript  is  conclusive  on,  see  Trial,  83;  Broadstreet  v.  HaU, 
192^202  (10). 

In  school  matters,  see  Schools. 

1.  Right  of. — The  right  of  appeal  is  purely  statutory;  and  the 
statute  granting  the  right  must  be  complied  with  in  order  to 
perfect  such  appeal.  Brovm  v.  Brown,  664,  656  (1). 

2.  Answer. — Overruling  Motion  to  Strike  Out. — Harmless  Error. 
—Overruling  a  motion  to  strike  out  a  paragraph  of  answer  is 
harmless  error.  Hart  v.  Scott,  630,  532  (3). 

8.  Assignment  of  Errors. — Amendments  After  Expiration  of 
Time  to  Appeal. — Appellant  has  no  ri^ht  to  amend  his  assign- 
ment of  errors  by  uie  addition  of  omitted  coparties  after  the 
expiration  of  the  year  within  which  an  appeal  may  be  taken. 

Brovm  v.  Brotvn,  654,  656  (3). 

4.  Assignment  of  Errors. — Joint  or  Several. — Where  the  two 
appellants  ''jointly  say,  and  each  of  them  severing  from  the 
other  separately  and  severally  says,  that  there  is  manifest 
error"  in  certain  rulings,  such  assignment  is  several. 

Southern  Ind.  R.  Co.  y.  Indianapolis,  etc.,  R.  Co.,  360,  364 
(3). 

5.  Assignment  of  Errors. — SpecifUmess. — New  Trial. — Insuffi- 
ciency of  Evidence. — Eminent  Domain. — Interlocutory  Orders. 
— Assi^ments  of  errors,  on  appeal  from  an  interlocutory  order 
adjudging  defendant's  lands  subject  to  appropriation  for  a 
railroad  right  of  way,  and  appointing  appraisers  to  make  an 
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award,  that  the  evidence  was  insufficient  to  snpport  the  finding 
and  was  contrary  to  law,  present  no  questions,  specific  assign- 
ments being  necessary. 

Southern  Ind.  K.  Co,  y.  Indianapolis,  etc,  R.  Co.,  860, 
376  (19). 

6.  Alignments  of  Error. — Evidence. — Suffinency  of. — That  the 
judgment  is  not  fairly  supported  by  the  evidence  and  that  it  is 
clearly  against  the  weight  of  the  evidence  cannot  be  assigned  as 
error  independently  on  appeal.      Walters  v.  Walters,  45,  48  (2). 

7.  Assignments  of  Errors. — Abstract  Propositions. — Mere  ab- 
stract propositions  of  law,  as  that  a  statute  is  in  derogation  of 
certain  constitutional  provisions,  cannot,  where  unconnected 
with  any  ruling  of  the  trial  court,  be  independently  assigned  as 
error  on  appeal. 

Pittsburgh,  etc.,  R.  €o.  v.  Collins,  467,  471  (1). 

8.  Several  Demurrer.  —  Exceptions.  —  Assignment  that  Court 
Erred  in  Sustaining  Demurrer. — Where  three  defendants  joined 
in  a  several  demurrer  to  the  amended  complaint,  which  de- 
murrer was  sustained  and  the  record  showed  that  ''the  de- 
murrer of  each  defendant  heretofore  filed  to  the  amended  com- 
plaint herein  is  now  by  the  court  sustained  as  to  each  defoidant 
separately  and  severally,  to  which  ruling  of  the  court  the  plain- 
tiff excepts,"  and  the  plaintiff  assigned  as  error  that  the  'xourt 
erred  in  sustaining  the  demurrer  to  the  appellant's  amended 
complaint,"  no  question  is  presented. 

State,  ex  rel.,  v.  Lung,  563,  557  (5). 

9.  Bill  of  Exceptions. — Special  Findings. — Conclusions  of  Law* — 
Special  findings  and  conclusions  of  law  thereon  cannot  be  made 
a  part  of  the  record  by  a  bill  of  exceptions. 

Walters  v.  Walters,  46,  49  (6). 

10.  Bill  of  Exceptions.  —  Presentation  to  Judge,  —  Where  the 
original  oill  of  exceptions  was  not  signed  by  the  trial  judge  and 
filed  until  after  the  time  allowed  therefor,  a  memorandum,  be- 
neath the  judge's  signature,  but  wholly  outside  the  bill  of  ex- 
ceptions, to  the  effect  that  the  bill  was  presented  to  him  within 
the  time  allowed,  is  not  a  compliance  with  §641  Bums  1901. 

Walters  v.  Walters,  46,  60  (8). 

11.  Bill  of  Exceptions. — Evidence. — Offers  to  Prove,  and  Excep- 
tions.— How  Shown. — Under  the  act  of  1897  (Acts  1897,  p.  244, 
1638a  Bums  1901)  a  bill  of  exceptions  containing  the  evidence^ 
the  offers  of  proof,  and  the  exceptions  to  the  exclusion  of  such 
offered  proof,  and  certified  b^  the  judge  as  a  full,  true  and 
complete  transcript  of  the  evidence  g^iven  in  the  cause,  makes 
such  offers  and  exceptions  a  part  of  the  record.  Gillett,  J., 
not  concurring.  Hart  v.  Scott,  530,  633  (4). 

12.  Bill  of  Exceptions.  —  Injured  Foot.  —  A  bill  of  exceptions 
showing  the  testimony  describing  an  injured  foot  exhibited  to 
the  jury,  sufficiently  presents  such  matter  to  the  Supreme  Court 
on  appeal. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  468  (21)  • 

18.  Record. — Bill  of  Exceptions. — Contradictions. — Which  Conr 
trols. — Where  the  order-book  entry  and  the  bill  of  exceptions 
contradict  each  other,  the  order-book  entry  controls. 

Broadstreet  y.  HaU,  192,  202  (9). 
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14.  BiUa  of  Exeeptiona. — When  Record  Proper  Controls. — State- 
ments made  in  a  bill  of  exceptions,  when  properly  a  i^art  of  the 
bill,  control  improper  record  statements  thereof;  but  in  matters 
properly  in  the  record  and  improperly  in  such  bill,  the  record 
proper  controls.  Malott  v.  Central  Trust  Co.,  428,  430  (1). 

16.  Bills  of  Exceptions. — Leave  for,  and  Time  of  Filing. — How 
Shown. — Leave  for  filing  a  bill  of  exceptions  after  term,  and  the 
filing  thereof  and  date  of  filing,  must  be  shown  by  a  record 
entry,  and  cannot  be  shown  by  recitals  in  the  bill. 

Malott  v.  Central  Trust  Co.,  428,  431  (2). 

16.  Bills  of  Exceptions. — Time  for  Filing. — ^Where  the  record 
shows  that  on  June  25,  90  days  were  given  in  which  to  file  bills 
of  exceptions,  and  they  were  filed  September  24,  such  bills  were 
not  filed  within  the  time. 

Malott  V.  Central  Trust  Co.,  428,  432  (4). 

17.  Bills  of  Exceptions. — Presentation  to  Judge. — Filing. — ^Where 
bills  of  exceptions  show  that  they  were  presented  to  the  judge 
for  his  signature  before  the  expiration  of  the  time  given  for 
filing,  such  bills,  though  filed  after  the  expiration  of  the  time, 
are  parts  of  the  record. 

Malott  V.  Central  Trust  Co.,  428,  432  (5). 

18.  Boards  of  Commissioners. — Questions  Presented  in  Circuit 
Court. — Except  the  question  of  jurisdiction,  no  questions  can 
be  considered  on  appeal  to  the  circuit  court,  that  were  not  pre- 
sented before  the  Doard  of  commissioners. 

Sanasach  y.  Ader,  559,  562  (2). 

19.  Briefs. — ^Where  the  briefs,  on  appeal,  contain  enou^  fairly 
to  advise  each  of  the  judges  of  the  questions  for  decision,  they 
are  sufficient.  Hart  v.  Scott,  530,  533  (5). 

20.  Briefs. — Bills  of  Exceptions. — ^Though  appellant's  brief  does 
not  affirmativelv  show  that  a  bill  of  exceptions  containing  the 
evidence  was  filed,  its  assumption  of  such  filing,  by  citing  the 
record  containing  same,  sufficiently  informs  the  judges  thereof. 

Hart  V.  Scott,  530,  533  (6), 

21.  Briefs. — Waiver. — A  failure  by  appellant,  in  its  brief,  to 
make  any  specific  objection  to  the  complaint,  is  a  waiver  of 
such  objections.  New  Cattle  Bridge  Co.  v.  Doty,  259, 262  (1) . 

22.  Briefs. — Evidence.^— Pointing  Out. — ^Where  appellant's  brief 
fails  to  point  out  the  page  and  line  of  the  record  where  the  al- 
leged incompetent  evidence  was  admitted,  errors  based  on  the 
a£nission  thereof  will  not  be  considered. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  704  (10). 

23.  Briefs. — Evidence, — ^Where  complaints  are  made  of  certain 
rulings  on  evidence  but  the  page  and  line  where  such  evidence 
may  be  found  are  not  set  out,  such  questions  will  not  be  con- 
sidered. Inland  Steel  Co.  v.  Smith,  245,  252  (10). 

24.  Briefs. — Failure  to  Set  Out  Evidence  to  Show  Instruction 
Asked  Was  Ap]flicable. — ^A  failure,  by  appellant,  to  set  out  in 
his  brief  the  evidence  to  show  that  a  requested  instruction  was 
applicable  thereto,  is  a  waiver  of  such  alleged  error. 

Knapp  V.  State,  153,  163  (14). 

25.  Briefs. — Instructions. — Failure  to  Set  Out — Where  appellant 
in  its  orief  fails  to  set  out  all  of  the  court's  instructions,  the 
Supreme  Court  mav  refuse  to  consider  those  complained  of. 

Chicago,  etc.,  R.  Co.  v.  WiUiams,  276,  284  (8). 
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26.  Briefs. — Points  and  Authorities, — ^A  failure  to  refer  to  a 
question  in  the  "points  and  authorities"  portion  of  the  brief,  is 
a  waiver  of  such  question. 

Knapp  V.  State,  153,  163  (13). 

Inland  Steel  Co,  v.  Smith,  246,  262  (11). 

27.  Briefs. — Points. — Definiteness. — ^A  statement  in  appellant's 
''points"  that  an  instruction  'Vas  erroneous"  or  that  "a  motion 
for  a  new  trial  was  not  supported  by  sufficient  evidence,"  pre- 
sents no  question.  Inland  Steel  Co,  v.  Smith,  246,  262  (12). 

28.  Briefs. — "Points.** — New  Questions. — Appellant  must  state 
every  question  to  be  presented  on  appeal  in  his  "points;"  and 
if  he  fails  to  do  so,  he  cannot  afterwards  raise  the  omitted 
questions.  Such  "points"  may  be  followed  by  ar^^ment  in 
elaboration  thereof. 

Pittsburgh,  etc.,  R.  Co,  v.  Lightheiser,  438,  467  (40). 

29.  Briefs.  —  Points,  —  Certainty,  —  The  "points"  in  appellant's 
brief,  that  the  instructions  given  were  "indefinite,  uncertain, 
and  inapplicable  to  the  evidence,"  present  no  question  on  appeal, 
it  being  necessary  for  such  "points"  to  specify  the  specific  de- 
fects. Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  460  (28). 

80.  Briefs. — Waiver. — Alleged  errors  not  discussed  nor  sup- 
ported by  statement  or  authorities  in  appellant's  brief,  are 
waived.  Pittsburgh,  etc,  R,  Co.  v.  Collins,  467,  472  (3). 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  419  (23). 
31.     Complaint. — Change  of  Theory. — ^The  plaintiff  will  not  be 
permitted,  on  appeal,  to  change  the  theory  of  his  complaint. 

West  V.  State,  ex  rel,,  77,  81  (6). 
82.     Complaint. — Initial  Attack. — Liberality  in  favor  of  a  com- 
plaint will  be  exercised,  where  the  initial  attack  thereon  is  made 
on  appeal. 

Southern  Ind.  R.  Co,  v.  Indianapolis,  etc.,  R.  Co.,  360, 

367  (8). 

33.     Complaint. — Evidence. — When  Same  Questions  Presented. — 

Where  the  evidence  establishes  the  allegations  of  the  complaint, 

determining  the  sufficiency  of  the  complaint  also  determines  the 

sufficiency  of  the  evidence  to  support  the  verdict. 

Pittsburgh,  etc,,  R.  Co.  v.  Simons,  333,  342  (6) . 
84.  Criminal  Law.  —  Rendering  Judgment. — Homicide. — ^Where 
the  record  on  appeal  affirmatively  shows  that  defendant  in  a 
homicide  case  had  been  in  former  jeopardy  for  the  offense 
charged,  the  Supreme  Court  will  render  a  final  judgment  for 
defendant's  discharge.  Gillespie  v.  State,  298,  320  (6). 

36.  Instructions. — Prejudicial. — Where  an  instruction  was  given 
which  might  have  prejudiced  appellant's  case  before  the  jury, 
the  Judgment  will  be  reversed  on  appeal. 

Indianapolis,  etc..  Traction  Co.  v.  Larrabee,  237,  244  (6). 

36.  Instructions, — Evidence. — Briefs, — ^Where  an  instruction  was 
refused,  it  is  necessary  for  appellant  to  point  out  the  evidence 
which  would  justify  the  trial  court  in  giving  same,  the  pre- 
sumption being,  in  the  absence  of  such  showing,  that  such  in- 
struction was  not  applicable  to  the  evidence  in  the  case. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  476  (14). 

37.  Evidence.  —  Changing  Objections  on  Appeal,  —  Parties,  on 
appeal,  cannot  shift  the  grounds  of  objection  to  evidence  made 
on  the  trial  of  the  case  below. 

Malott  V.  Central  Trust  Co.,  428,  437  (12). 
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38.  Evidence,  —  Dying  Deelarationa,  —  Admie^ion  of,  —  The  So- 
preme  Court  will  not  reverse  the  mling  of  a  trial  judge  in 
admitting  dsring  declarations,  unless  error  is  manifest,  the  trial 
judge  being  in  a  better  position  to  weigh  evid^ce  of  their  ad- 
missibility. WiUiams  v.  State,  87,  91  (6). 

39.  Exceptions. — Necessity  of, — In  order  to  present  any  ouestioii, 
on  appeal,  a  proper  exception  must  be  reserved  to  the  trial 
court^s  ruling.  Malott  v.  Central  Trust  Co.,  428,  435  (8). 

40.  Joint  Exceptions. — A  single  exception  to  the  overruling  of  a 
several  demurrer  to  the  paragraphs  of  a  complaint  is  several  as 
to  each  paragraph  thereof.         Bessler  v.  Laughlin,  38,  45  (12). 

41.  Joint  Exceptions. — An  entry  on  the  overruling  of  defaidant's 
several  demurrer  to  each  paragraph  of  the  complaint,  showing 
that  the  defendant  at  the  time  "severally''  excepted  to  such 
ruling,  shows  a  several  exception  to  the  ruling  as  to  each 
paragraph  of  the  complaint. 

Bedford  Quarries  Co,  v.  Bough,  671,  673  (1). 

42.  Jurisdiction, — Supreme  and  Appellate  Courts. — Transfer. — 
The  jurisdiction  of  an  appeal  from  a  judgment  for  $2,945,  in 
a  personal  injury  case,  even  though  the  constitutionality  of  the 
employers'  liability  act  is  questioned,  is  in  the  Appnellate  Court, 
and  the  Supreme  Court  will  so  transfer  it,  the  validity  of  such 
act  being  firmly  settled. 

Pittsburgh,  etc,,  R,  Co,  v.  Rogers,  483,  485  (2). 

43.  Supreme  Court.  —  Jurisdiction.  —  Amount  Involved,  —  An 
appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment  not 
exceeding  $50,  exclusive  of  interest  and  costs,  unless  the 
validity  of  a  franchise  or  municipal  ordinance,  or  the  consti- 
tutionality or  proper  construction  of  a  statute,  or  a  question  of 
constitutional  rights,  is  presented. 

Stults  V.  Board,  etc.,  539,  540  (1). 

44.  Judgment  Under  $50. — Statutes. — On  appeal  from  a  judg- 
ment in  favor  of  the  board  of  commissioners,  in  an  action  by 
the  county  coroner  for  fees  for  holding  an  inquest,  only  the  con- 
struction of  the  statute  in  question,  can  be  reviewed. 

StulU  V.  Board,  etc.,  539,  544  (6). 

45.  Judgment  Under  $50. — Statutes. — Construction. — ^Where  the 
trial  court  could  have  reached  the  result,  even  though  an  er- 
roneous one  on  the  evidence,  by  entertaining  the  proper  con- 
struction of  the  statute  involved,  the  cause  cannot  oe  reversed 
on  appeal,  where  the  judgment  did  not  exceed  $50,  exclusive  of 
interest  and  costs.  Stults  v.  Board,  etc.,  539,  545  (7). 

46.  Judgment  Under  $50.  —  Evidence.  —  Exclusion,  —  Where,  on 
appeal,  only  the  construction  of  a  statute  is  involved,  tlie  ex- 
clusion of  evidence  on  the  grounds  that  the  questions  were 
leading  and  because  leave  had  not  been  obtained  to  ask  an 
original  question  on  redirect  examination,  caiinot  be  considered. 

Stults  V.  Board,  etc.,  539,  546  (8). 

47.  Judgment. — Motions  for  New  Trial. — Motions  in  Arrest. — 
How  made  Part  of  Record.— Judgments,  the  dat^  of  rendition, 
motions  for  a  new  trial,  motions  in  arrest  of  judgmoit,  the 
rulings  thereon,  and  exceptions  thereto  are  parts  of  the  record 
proper,  and  cannot  be  brought  into  the  record  by  a  bill  of  ex- 
ceptions. Malott  V.  Central  Trust  Co.,  428,  432  (3). 
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48.  Law  of  the  Case, — Judgment. — Where  a  parag[raph  of  com- 
plaint was  held  good  on  a  prior  appeal,  such  decision  is  the  law 
of  the  case  through  its  subsequent  stages. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  472  (2). 

49.  New  Trial, — Demurrer  to  Answers. — When  Same  Questions 
Presented. — Where  demurrers  to  the  answers  and  the  motion 
for  a  new  trial  present  the  same  questions  on  app^,  a  decision 
on  the  evidence  suffices  for  both. 

OU-Well  Sup.  Co.  V.  Watson,  603,  607  (1). 

50.  New  Trial. — Evidence  Not  in  Record. — Reasons  for  a  new 
trial,  depending  upon  the  evidence,  will  not  be  considered  on 
appeal  where  the  evidence  is  not  in  the  record. 

Walters  v.  Walters,  45,  51  (9). 

51.  Death  of  Party. — Date  of  Decision. — The  decision  on  appeal, 
where  a  party  dies  after  submission,  will  be  entered  as  of  date 
of  submission.  Walters  v.  Walters,  45,  51  (10). 

52.  Dismissal, — Parties. — Jurisdiction. — An  appeal  taken  without 
making  appellant's  coparties  parties  thereto,  will  be  dismissed 
for  want  of  jurisdiction.  Brown  v.  Brovm,  654,  656  (4). 

53.  Parties. — Vacation. — Notice. — A  party  taking  a  vacation  ap- 
peal must  serve  notice  thereof  upon  all  of  his  coparties  or  their 
attorneys  of  record,  or  if  the  coparties  have  no  attorneys  and 
are  nonresidaits,  by  the  publication  of  notice  thereof. 

Brown  v.  Brown,  664,  655  (2). 

54.  Appointment  of  Receivers. — Interlocutory  Order. — Questions 
Presented. — On  appeal  from  an  interlocutory  order  appointing 
a  receiver  the  Supreme  Court  will  consider  only  the  complaint 
and  proofs,  and  will  disregard  collateral  motions. 

Sallee  v.  Soules,  624,  627  (3). 

Continental  Clay,  etc.,  Co.  v.  Bryson,  485,  486  (I), 

56.  Receivers. — Refusal  to  Set  Aside  Order  Appointing. — No  ap- 
peal lies  from  a  ruling  refusing  to  set  aside  an  interlocutory 
order  appointing  a  receiver;  and  when  such  a  motion  is  over- 
ruled, the  appeal  taken  is  not  from  such  ruling,  but  from  the 
order  appointing  the  receiver. 

Continental  Clay,  etc.,  Co.  v.  Bryson,  485,  487  (2). 

56.  Receivers. — Interlocutory  Appointment. — Motion,  After  Ap» 
peal,  to  Set  Aside,  —  Waiver.  —  Defendant,  by  moving,  after 
appeal,  for  the  trial  court  to  vacate  an  interlocutory  order  ap- 
pomting  a  receiver,  does  not  waive  the  right  to  question  tne 
legality  of  such  appointment  on  appeal. 

Continental  Clay,  etc.,  Co.  v.  Bryson,  486,  487  (3) . 

57.  Reply. — Sustaining  Demurrer. — Facts  Provable  under  An- 
other Paragraph, — It  is  not  reversible  error  to  sustain  a  de- 
murrer to  paragraphs  of  a  reply  whose  facts  are  provable  under 
another  paragraph  already  pleaded. 

Clarke  v.  Darr,  101,  116  (1). 

58.  Special  Findings.  —  Conclusions  of  Law.  —  Exceptions.  —  No 
question  can  be  raised  on  the  correctness  of  the  conclusions  of 
law  on  a  special  finding  of  facts  unless  an  exception  is  reserved 
to  such  conclusions  of  law,  a  motion  to  modify  the  findings  or  to 
substitute  other  findings  or  conclusions  of  law  being  insufficient. 

Walt&rs  V.  Walters,  45,  48  (3). 
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59.  Weighing  Evidence. — ^The  Supreme  Conrt  will  not  weigh  con- 
flicting evidaice. 

Pittsburgh,  etc,,  R.  Co.  ▼.  Lightheiser,  438,  457  (17). 
Clarkaon  v.  Wood,  532,  588  (7). 

60.  Evidence. — Documentary. — Weighing. — ^Where  the  evidence  is 
wholly  documoitary,  the  Supreme  Court  will  weigh  same. 

SaUee  v.  Soules,  624,  630  (5). 

61.  Sufficiency  of  Evidence. — Only  the  evidence  most  favorable  to 
appellee  will  be  considered,  where  the  error  assigned  is  that  the 
evidence  does  not  support  the  verdict. 

Ohio  Valley  Buggy  Co.  v.  Andereon  Forging  Co.,  593^ 
696  (1). 

ABBITRATIOV- 

See  Insurance. 

ABOT71IEHT  TO  JT7BT— 

Misconduct  in,  as  ground  for  a  new  trial,  see  New  Tbial^  8;  Ma- 
lott  v.  Central  Trust  Co.,  428,  436  (9), 

Misconduct  of  counsel  in,  see  Trial,  78. 

Counsel  may  comment  on  interrogatories,  see  Trial,  77;  Pitte- 
hurgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  460  (29). 

AS8AT7LT  AXTD  BATTERY  WITH  mTBHT- 

See  Rape. 

A88XX1CFTI0N  OF  BI8X~ 

See  Master  and  Servant. 
ATTOBNXY  AND  OUENT- 

See  Powers  of  Attorney. 

Attorneys'  fees  recoverable  in  street  assessment  cases,  see  Mu- 
nicipal Corporations,  36;  Pittsburgh,  etc.,  R.  Co.  v.  Taber, 
419,  422  (2). 

Misconduct  of  attorney  as  ground  for  a  new  trial,  see  New  Trial^ 
8;  Malott  v.  Central  Trust  Co.,  428,  436  (9). 

Misconduct  of  counsel,  see  Trial,  78. 
BILLS  AKD  K0TE8- 

Receivers  may  be  appointed  to  take  possession  of  notes  claimed 
by  decedent's  estate,  see  Receivers,  11;  Sallee  v.  Soulea,  624, 
630  (6). 

BILLS  OF  EZCEFTIOirS- 

See  Appeal, 

BOABDB  OF  OOMKISSIOinEBB- 

Questions  presentable  on  appeal  from,  see  Appeal,  18;  SoHoaaek 
v.  Ader,  659,  562  (2). 

Have  jurisdiction  over  petitions  by  cities  to  annex  unplatted  land, 
see  Municipal  Corporations,  2;  Emsperger  v.  City  of  MiahW' 
waka,  263,  266  (2). 
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BBIBEBT- 

See  Elections. 

BBIE7S— 

See  Appeal. 

BXniiDIKa  AND  IiOAV  A8S00IATI0N8- 

1.  Nature  of, — The  primary  purpose  of  a  building  and  loan  asso- 
ciation is  to  assist  its  members  in  saving  and  mvesting  money 
and  in  procuring  money  on  small  stated  payments,  on  the  mu- 
tual building  society  plan.  Clarke  v.  Darr,  101,  118  (3). 

2.  Mutuality, — Profits. — Losses, — The  stockholders  in  a  building 
and  loan  association  contribute  to  a  common  fund,  and  share 
equally  and  proportionately  in  the  profits  and  losses. 

Clarke  v.  Darr,  101,  119  (4). 

3.  Deposit  of  Securities. — Effect, — The  deposit  of  its  securities 
with  a  foreign  state  treasurer  for  the  protection  of  the  stock- 
holders in  such  state,  by  a  building  and  loan  association,  neces- 
sarily results  in  a  destruction  of  the  principle  of  the  equality  of 
the  members  thereof;  and  such  association  is  presumed  to  in- 
tend the  natural  consequ^ices  of  its  acts. 

Clarke  v.  Darr,  101,  119  (6). 

4.  Deposit  of  Securities, — Statutes, — Permissive. — The  statute  of 
Minnesota  (§2860  General  Statutes  1894),  providing  that  build- 
ing and  loan  associations  may  deposit  securities  with  other 
states  when  required  to  do  so  by  their  laws,  is  permissive  only, 
and  was  not  intended  to  authorize  a  preference  of  one  set  of 
stockholders  over  another  in  case  of  insolvency.   ■ 

Clarke  v.  Darr,  101,  120  (6). 

5.  Insolvency, — Administration  of  Assets. — Trusts. — Contracts^ — 
Upon  the  insolvency  of  a  buildmg  and  loan  association  its  con- 
tracts with  its  members  are  abrogated  and  its  assets  become 
trust  property  to  be  administered  by  a  court  of  equity. 

Clarke  v.  Darr,  101,  121  (7). 

6.  Insolvency, — Contracts, — Preferences. — The  contract  of  a  bor- 
rowing member  of  a  foreign  building  and  loan  association  is 
void  ab  initio  as  to  its  enforcement  by  the  receiver  thereof  ap- 
pointed in  another  state,  who  must  apply  the  amount  due 
thereon  to  the  payment  of  the  stockholders  of  his  state  to  the 
exclusion  of  those  of  other  states.  Wohlford  v.  Citizens,  etc., 
Sav.  Assn.,  140  Ind.  662,  and  Marion  Trust  Co.  v.  Trustees,  etc., 
153  Ind.  96,  distinguished.  Clarke  v.  Darr,  101,  122  (8). 

7.  Insolvency. — Stock  Payments, — Preferences, — An  Indiana  bor- 
rowing stockholder  in  a  Minnesota  building  and  loan  association 
is  entitled  to  have  his  payments,  of  whatsoever  nature,  together 
with  six  per  cent  interest,  credited  on  his  actual  loan  calculated 
at  six  per  cent  interest,  where  such  association  becomes  in- 
solvent and  its  Wisconsin  receiver  brought  suit  against  such 
borrower  with  a  view  of  applying  the  amount  collected  solely 
for  the  benefit  of  the  Wisconsin  creditors  and  stockholders,  such 
borrower  having  no  knowledge  that  his  mortgage  was  deposited 
with  the  Wisconsin  state  treasurer  for  the  benefit  of  such  per- 
sons. Clarke  v.  Darr,  101,  122  (9). 
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BXTBDVH  OF  PBOOF- 

See  TRIAL. 

Is  matter  of  law,  see  Trial,  1;  New  Castle  Bridge  Co.  v.  Doty, 
259,268  (12). 

Instruction  on,  as  to  contributory  negligence,  see  Teiai^  44,  45; 
New  Castle  Bridge  Co.  v.  Doty,  259. 

OABLZSLE  TABLES- 

See  Etidence,  24. 

OASES- 

Table  of  cases  cited,  see  p.  vL 

Apfhoved: 

Heaven  v.  Pender,  11  Q.  B.  D.  506,  see  Chicago,  ete^  R.  Co,  y. 
Pritchard,  398,  403  (2). 

Disapproved: 

Cleveland,  etc.,  R.  Co.  v.  MUes,  162  Ind.  646,  see  New  Castle 
Bridge  Co.  v.  Doty,  259,  268  (13). 

Distinguished: 

City  of  EvansviUe  v.  State,  ex  reL,  118  Ind.  426,  see  Amett  v. 
State,  ex  rel.,  180,  187  (2). 

Daugherty  v.  Herzog,  145  Ind.  255,  see  Chicago,  etc.,  R.  Co.  v. 
PHtehard,  S9S,  A07  (3). 

Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274,  see  New  Castle 
Bridge  Co.  v.  Doty,  259,  268  (13). 

Jeffersonville,  etc.,  R.  Co,  v.  Lyon,  72  Ind.  107,  see  Chicago,  etc.p 
R.  Co.  V.  Ramsey,  390,  395  (3) . 

LouisviUe,  etc,  R.  Co.  v.  Etzler,  3  Ind.  App.  562,  see  Chicago,  etc., 
R.  Co.  V.  Ramsey,  390,  395  (3) . 

Marion  Trust  Co.  v.  Trustees,  etc.,  153  Ind.  96,  see  Clarke  v.  Darr, 
101,122  (8). 

P.  H.  &  F.  M.  Roots  Co.  V.  Meeker,  165  Ind.  132,  see  Bessler  v. 
Laughlin,  38,42  (8). 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  163  Ind.  569,  see  New  Castle 
Bridge  Co.  v.  Doty,  259,  268  (13). 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  163  Ind.  247,  see  New 
Castle  Bridge  Co.  v.  Doty,  269,  268  (13). 

Wohlford  V.  Citizens,  etc.,  Sav.  Assn.,  140  Ind.  662,  see  Clarke  v. 
Darr,  101,  122  (8). 

Followed: 

M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  489,  see  New  Castle  Bridge 
Co.  V.  Doty,  269,  268  (13), 

State  V.  Gerhardt,  145  Ind.  439,  see  Cain  y.  Allen,  8,  24  (15). 

Toum  of  Winamac  v.  Stout,  165  Ind.  365,  see  New  Castle  Bridge 
Co.  V.  Doty,  259,  268  (18). 

OAVEAT  EKPTOB- 

See  Sales. 
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Sewer  assessments  against,  payable  out  of  city's  general  fund,  eee 
Municipal  Corporations,  53;  Edwards  v.  Cooper,  54,  67  (14). 

OHANQE  OF  VEJN  U Jfi— 

May  be  provided  for  in  city  courts,  see  Constitutional  Law,  53 ; 
Bumh  V.  City  of  EvansviUe,  272,  275  (6). 

Must  be  authorized  by  general  law,  see  Constitutional  Law,  19, 
21;  Board,  etc.,  v.  Albright,  564. 

CITIES— 

See  Municipal  Corporations. 
dnZENS— 

Brewing  company  cannot  claim  rights  of,  see  Constitutional 
Law,  41;  Schmidt  v.  City  of  Indtanapolis,  631,  641  (10). 

Railroad  companies  are  not,  see  Constitutional  Law,  32;  Pitta- 
burgh,  etc,,K.  Co.  V.  Lightheiaer,  438,  462  (33), 

OLBBX  OF  THE  0IB0X7IT  00T7BT* 

See  Officers. 

OOLLATE&AIi  ATTAOK- 

See  Judgment. 

COMMISSIONS- 

On  sales  of  real  estate,  contracts  for,  see  Contracts,  12-1&; 
Provident  Trust  Co.  v.  Darrough,  29. 

COMPLAINT- 

See  Pleading. 
OONCLTTSIONS  OF  LAW- 

Cannot  be  made  part  of  record  by  bill  of  exceptions,  see  Appeal, 
9;  Walters  v.  Walters,  45,  49  (6). 

Exception  to,  necessary  to  raise  any  question,  see  Appeal,  58; 
Walters  v.  Walters,  45,  48  (3). 

CONDEMNATION- 

See  Eminent  Domain. 
C0N7I80ATI0N- 
See  Eminent  Domain. 

CONSENT— 

See  Rape. 

C0N8IDERATI0N- 

See  Contracts;  Sales. 
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OOV^flTFUnONAIi  liAW— 

See  Statutes. 

Statutes  providinff  for  recoyery  of  attom^rs^  fees  in  street ) 
ment  cases,  valid,  see  Municipal  Corporations,  36;  Pituburgh, 
etc.,  R.  Co.  V.  Taber,  419,  422  (2). 

As  to  street  improvement  statutes,  see  Municipal  Corporations, 
45;  Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  428  (12). 

"Clerk  of  the  Circuit  Court,"  and  not  "County  Clerk,''  is  a  con- 
stitutional officer,  see  Officers,  2;  Taylor  v.  State,  ex  reL,  294, 
296  (1). 

1.  Criminal  Charge. — Certainty. — Defendant  in  a  criminal  case 
has  the  constitutional  right  to  demand  that  the  nature  and 
cause  of  the  accusation  against  him  shall  he  specifically  set 
forth  in  the  indictment.  Riley  v.  State,  657,  661  (5). 

2.  Criminal  Law. — Former  Jeopardy. — Section  14,  article  1,  of 
the  Constitution  denies  to  the  courts  the  right  to  place  any  ac- 
cused person  twice  in  jeopardy  for  the  same  offense. 

GilUepie  v.  State,  298,  309  (2). 

8.  Judicial  Construction  of  Provision. — Adoption  of  Provision  in 
Subsequent  Constitution. — ^Where  the  Supreme  Court  has  placed 
a  construction  upon  a  provision  of  the  Constitution,  the  subse- 
quent adoption  of  such  provision  in  a  new  Constitution  imports 
tnat  the  framers  adopted  it  impressed  with  such  construction. 

Gillespie  v.  State,  298,  310  (4). 

4.  Statutes^ — Title. — Subjeet-Matter.-^TJnder  the  constitutional 

grovision  (Art.  4,  119),  providing  that  "every  act  shall  embrace 
ut  one  subject  and  matters  properly  connected  therewith; 
which  subject  shall  be  expressed  in  the  title,"  it  is  the  subject, 
and  not  the  matters  connected  therewith,  that  must  be  expressed 
in  the  title.  Board,  etc.,  v.  Albright,  564,  568  (1). 

5.  Statutes. — Title. — Subject. — How  Expressed. — Under  the  con- 
stitutional provision  (Art.  4,  §19) ,  providing  that  the  subject  of 
an  act  must  be  expressed  in  the  title,  it  is  sufficient  if  the  sub- 
ject be  stated  expressly,  or  if  it  be  inferable  from  the  details 
stated.  Board,  etc.,  v.  Albright,  564,  568  (2). 

6.  Statutes,— Title—Subject.— Courts.— The  act  of  1907  (Acts 
1907,  p.  7),  creating  superior  courts  in  the  counties  of  Elkhart 
and  St.  Joseph,  does  not  violate  the  constitutional  provision 
(Art.  4,  §19),  providing  that  the  title  shall  embrace  but  one 
subject  which  shall  be  stated  therein,  although  it  states  some 
of  ^e  details  of  the  procedure  of  such  courts,  such  details  being 
embraced  in  the  one  subject. 

Board,  etc.,  v.  Albright,  564,  569  (3). 

7.  Statutes.  —  Title.  —  Purview.  —  Interpretation. — In  the  inter- 
pretation of  the  title  of  a  statute,  courts  may  look  to  the  pur- 
view; and  in  interpreting  the  purview,  courts  may  look  to  the 
title.  Board,  etc.,  v.  Albright,  564,  569  (4). 

8.  Statutes. — Title. — Delusive. — Courts. — Creation  of. — ^The  title 
of  the  act  of  1907  (Acts  1907,  p.  7),  creating  superior  courts 
for  the  counties  of  Elkhart  and  St.  Joseph,  is  not  false  and 
delusive  in  violation  of  the  constitutional  provision  (Art.  4, 
§19) ,  requiring  each  act  to  have  but  one  subject,  and  that  such 
subject  be  expressed  in  the  title,  on  the  ground  that  such  courts 
will  have  practically  the  same  jurisdiction  as  the  circuit  courts 
in  such  counties.  Board,  etc.,  v.  Albright,  564,  569  (5). 
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9.  Statutes. — Title. — Interpretation. — ^The  title  to  a  statnte  will 
be  interpreted  so  as  to  cover  the  purview,  if  the  words  used  are 
capable  of  such  interpretation  under  any  meaning  which  they 
wvl  bear.  Board,  etc.,  v.  Albright,  564,  569  (6)* 

10.  "Other'*  Courts. — Creation  of. — Words  and  Phrases. — The 
Constitution  (Art.  7,  §1),  providing  that  ''the  judicial  power  of 
tiie  State  shall  be  vested  in  a  Supreme  Court,  in  circuit  courts, 
and  in  such  other  courts  as  the  Greneral  Assembly  may  estab- 
lish/' does  not  exclude  the  power  to  create  courts  having  the 
same  jurisdiction  as  the  circuit  courts,  the  word  "other"  mean- 
ing similar  in  kind  as  well  as  different,  depending  upon  the  par- 
ticular context.      Board,  etc.,  Vv  Albright,  664,  570  (7),  574  (7), 

11.  Circuit  Courts. — Jurisdiction. — Under  the  constitutional  pro- 
vision (Art.  7,  §8),  providing  that  the  circuit  courts  "shall  have 
such  civil  and  criminal  jurisdiction  as  may  be  prescribed  by 
law,"  the  legislature  may  define  the  jurisdiction  of  such  circuit 
courts.  Board,  etc.,  v.  Albright,  564,  572  (8). 

12.  Courts. — Civil. — Criminal. — Jurisdiction. — Under  the  Consti- 
tution (Art.  7,  §1),  giving  the  legislature  the  power  to  create 
"other"  courts  than  the  circuit  courts,  the  legislature  may 
create  civil  courts  with  the  same  civil  jurisdiction  as  such  cir- 
cuit courts,  and  criminal  courts  with  the  same  criminal  juris- 
diction as  such  circuit  courts. 

Board,  etc.,  v.  Albright,  564,  674  (9). 

13.  Courts. — Supreme. — The  Constitution  (Art.  7,  Jl),  providing 
that  "the  judicial  power  of  the  State  shall  be  vested  in  a  Su- 
preme Court,  in  circuit  courts,  and  in  such  other  courts  as  the 
General  Assembly  may  establish,"  gives  no  authority  to  the 
legislature  to  create  "other"  courts  of  the  same  jurisdiction  as 
the  Supreme  Court,  since,  in  such  case,  the  Supreme  Court 
would  not  be  "supreme." 

Board,  etc.,  y.  Albright,  664,  674  (10). 

14.  Statutes.  —  Prosecuting  Attorneys.  —  Imposing  Additiojud 
Duties  Upon. — The  act  of  1907  (Acts  1907,  p.  7),  creating  su- 
perior courts  in  the  counties  of  Elkhart  and  St.  Joseph,  is  not 
unconstitutioiial  on  the  ground  that  it  requires  the  prosecuting 
attorney  for  the  district  composed  of  the  counties  of  Elkhart 
and  Lagrange  to  prosecute  for  the  State  in  the  created  Elkhart 
Superior  Court,  even  though  such  prosecuting  attorney  may  be 
a  resident  of  Lagrange  county. 

Board,  etc.,  v.  Albright,  664,  575  (11). 

15.  Creation  of  Superior  Courts. — Increasing  Salaries  of  Sheriffs 
and  Clerks. — The  act  of  1907  (Acts  1907,  p.  7),  creating  su- 
perior courts  in  Elkhart  and  St.  Joseph  counties,  is  not  uncon- 
stitutional on  the  ground  that  it  increases  the  salaries  of  the 
sheriffs  and  clerks  of  such  counties,  since  it  must  be  presumed 
that  the  increase  was  because  of  additional  work  required  of 
such  officers.  Board,  etc.,  v.  Albright,  564,  676  (13). 

16.  Fees  and  Salaries. — Special  Acts. — Salaries  of  county  officers 
may  be  provided  by  a  special  act. 

Board,  etc.,  v.  Albright,  564,  576  (14). 

17.  Creation  of  Superior  Courts. — Salaries  of  Judges. — The  act 
of  1907  (Acts  1907,  p.  7),  creating  superior  courts  in  the  coun- 
ties of  Elkhart  and  St.  Joseph,  is  not  unconstitutional  on  the 
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ffround  that  the  salary  provided  for  the  judge  thereof  shall  not 
Ee  less  than  the  amount  paid  to  the  Judfi^  of  the  St.  Joseph 
Circuit  Court,  it  beinff  the  duty  of  the  legislature  to  readjust 
the  salaries  when  conditions  change. 

Board,  etc.,  v.  Albright,  564,  576  (15). 

18.  Creation  of  Superior  Courts. — County  Business. — The  act  of 
1907  (Acts  1907, J).  7),  creating  superior  courts  in  the  counties 
of  Elkhart  and  St.  Joseph  and  requiring  the  boards  of  com- 
missioners to  provide  the  necessaries  therefor,  is  not  in  conflict 
with  the  constitutional  provision  (Art.  4,  $22),  inhibiting  the 
passage  of  a  special  act  "regulating  county  and  township  busi- 
ness," since  the  Constitution  (Art.  7,  §1^,  permits  the  creation 
of  a  court  by  special  act,  and  the  housmg  of  such  court  is  a 
necessary  incident  to  its  creation. 

Board,  etc.,  v.  Albright,  564,  576  (16). 

19.  Statutes. — Special. — Courts. — Changes  of  Venue. — ^The  third 
proviso  of  section  eleven  of  the  act  of  1907  (Acts  1907,  p.  7), 
providing  for  changes  of  venue  from  and  to  the  circuit  and 
superior  courts  in  Elkhart  and  St.  Joseph  counties,  is  unconsti- 
tional  as  special  legislation. 

Board,  etc.,  v.  Albright,  564,  578  (18). 

20.  Statutes. — Valid  in  Part. — Divisibility. — That  a  portion  of  an 
act  is  unconstitutional  will  not  destroy  the  remainder  thereof, 
if  enoueh  remains  to  be  intelligently  acted  upon,  and  if  the 
courts  think  the  legislature  would  have  passed  it  regardless  of 
the  invalid  part.  Board,  etc.,  v.  Albright,  564,  579  (19). 

21.  Statutes. — Partly  Invalid. — Courts. — Changes  of  Venue. — 
The  act  of  1907  (Acts  1907,  p.  7),  creating  superior  courts  in 
Elkhart  and  St.  Joseph  counties  and  providing  for  changes  of 
venue  in  such  courts,  is  divisible,  the  provisions  for  changes  of 
venue  having  no  necessary  connection  with  the  remainder  of 
the  act.  Board,  etc.,  v.  Albright,  564,  580  (20). 

22.  Statutes. — Divisibility. — Courts. — Appeals. — The  act  of  1907 
(Acts  1907,  p.  7),  creating  superior  courts  in  Elkhart  and  St. 
Joseph  counties  and  providing  for  appeals  to  the  Elkhart  Su- 
perior Court,  may  be  sustained,  even  though  such  provision 
for  appeals  oe  unconstitutional  as  special  legislation,  the  act 
being  divisible.  Board,  etc.,  v.  Albright,  564,  581  (21). 

23.  Drainage. — Taxing  Districts. — The  legislature  has  the  power 
to  create  taxing  districts  for  the  accomplishment  of  drainage 
without  granting  a  hearing  on  the  need  thereof  to  the  citizens 
residing  in  such  district.  Edwards  v.  Cooper,  54,  66  (11). 

24.  Confiscation. — Eminent  Domain. — ^The  eminent  domain  act  of 
1905  (Acts  1905,  p.  59,  §§893-904  Burns  1905)  does  not  deprive 
landowners  of  their  property  without  just  compensation. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.  144,  152  (8). 

25.  Eminent  Domain. — Delegation  of  Authority. — Political  Ques- 
tion.— Railroad  companies  have  the  right,  under  the  eminent 
domain  act  of  1905  (Acts  1905,  p.  59,  §§893-904  Burns  1905), 
to  decide  upon  the  necessity  for  appropriating  certain  lands  for 
a  railroad  right  of  way,  and  their  decision  is  not  subject  to  re- 
view by  the  courts,  such  question  being  one  of  political  sover- 
eignty and  wholly  legislative. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co,,  144,  153  (9) . 
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26.  Class  Legislation. — The  legislature  may  make  classifications 
for  l^slative  purposes,  but  they  must  rest  upon  some  natural 
or  substantial  basis  and  must  operate  alike  upon  all  within  the 
class.  Bedford  Quarries  Co.  v.  Bought  671,  674  (2). 

27.  Employers'  Liability  Act  —  Private  Corporations.  —  Section 
one  of  the  employers^  liability  act  (Acts  1893,  p.  294,  §7083 
Bums  1901),  providing  that  "every  railroad  or  other  corpora- 
tion *  *  *  shall  be  liable  for  damages  for  personal  injury 
suffered  by  any  employe  while  in  its  service,  *  ♦  ♦  where 
such  injury  r^ssulted  from  the  negligence"  of  any  person  to 
whose  order  the  injured  servant  is  required  "to  conform,"  is 
unconstitutional  as  to  private  corporations,  since  it  imposes 
burdens  on  them  not  placed  upon  individuals  or  partnerships 
engaged  in  similar  busmess. 

Bedford  Qtuirries  Co.  v.  Bough,  671,  676  (3). 

28.  Employers'  Liability  Act. — Private  Corporations. — Right  to 
Question  Statute. — Private  corporations,  having  certain  liabili- 
ties imposed  upon  them  by  section  one  of  the  employers'  liability 
act  (Acts  1898,  p.  294,  §7083  Bums  1901)  have  the  right  to 
contest  the  validity  of  such  statute,  since  if  it  is  invalid  their 
servants  cannot  found  a  right  of  action  thereon. 

Bedford  Quarries  Co.  v.  Bough,  671,  687  (5). 

29.  Ex  Post  Facto  Laws. — To  What  Subjects  Applicable. — Article 
1,  §24,  of  the  state  Constitution,  and  article  1,  §10,  of  the  federal 
Constitution,  prohibiting  the  passage  of  ex  post  facto  laws, 
apply  only  to  criminal  and  penal  laws. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  445  (2). 

30.  Contracts.  —  Impairing  Obligation  of. — Railroads. — Employ- 
er^ Liability  Act. — An  employers'  liability  act,  affecting  the 
common-law  relation  of  master  and  servant,  is  not  unconstitu- 
tional as  impairing  the  obligation,  of  a  contract,  where  it  ap- 
pears that  the  term  of  plaintiff's  employment  by  the  defendant 
company  began  prior  to  the  taking  effect  of  such  act,  but  that 
he  had  no  definite  contract  of  service. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  446  (3),  457  (3). 

31.  Fifth  Amendment.  —  Restrictions  on  Federal  Power.  —  Em^ 
ployers*  Liability  Acts. — The  fifth  amendment  to  the  federal 
Constitution  restricts  federal  power,  and  has  no  application  to 
employers'  liability  acts  passed  by  the  states. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  462  (32). 

32.  Fourteenth  Amendment. — Corporations. — Citizens. — Employ- 
ers' Liability  Acts.  —  A  railroad  company  is  not  a  "citizen" 
within  the  meaning  of  that  part  of  the  fourteenth  amendment 
to  the  federal  Constitution  which  inhibits  the  states  from 
abridging  the  "privileges  or  immunities"  of  citizens  of  the 
United  States,  and  therefore  an  employers'  liability  act  does 
not  affect  any  "privileges  and  immunities"  guaranteed  by  such 
amendment. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  462   (33). 

33-  Due  Process.  —  Persons.  —  Railroads. — Employers'  Liability 
Acts. — Railroad  companies  are  persons  within  that  part  of  the 
fourteenth  amendment  guaranteeing  due  process  of  law;  and 
neither  such  amendment  nor  the  state  Constitution  forbids  the 
enactment  of  the  employers'  liability  law  (Acts  1893,  p.  294 J. 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  462  (34). 
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34.  Employers'  Liability  Acts. — Railroad$. — Other  CorparaUons. 
— Statutes. — Severance. — Railroad  companies  cannot  raise  the 
question  of  the  constitutional  validity  of  section  one  of  Uie  em- 
ployers' liability  act  (Acts  1893,  p.  294,  §7083  Bums  1901),  on 
the  ground  that  it  is  unconstitutional  as  to  other  corporations, 
since  such  statute  is  capable  of  severance  and  may  be  sustained 
as  to  railroads. 

Pittsburgh,  etc.,  R.  Co.  v.  lAghtheiser,  438,  463  (85). 

35.  Discrimination. — Railroads. — Statutes  may  be  enacted  affect^ 
ing  the  liabilities  of  railroad  operators  alone,  since  the  peculiar 
dMgers  of  operating  a  railroad  afford  grounds  for  a  reasonable 
separate  classification  of  liabilities. 

Pittsburgh,  etc.,  R.  Co.  v.  lAghtheiser,  438,  464  (36). 

86.  Employers*  Liability  Act. — Railroads. — As  to  railway  oper- 
ators, §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  the  employers' 
liability  act,  is  constitutional. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  483  (24). 

37.  Employer^  Liability  Act. — Railroads. — Section  one  of  the  em- 

?>loyers'  liability  act  (Acts  1893,  p.  294,  §7083  Bums  1901),  so 
ar  as  it  applies  to  railroads,  is  not  in  violation  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States,  or 
of  any  provision  of  the  Constitution  of  this  State. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  483,  484  (1). 

38.  Employers'  Liability  Act — Section  1  of  the  employers'  lia- 
bility act  (Acts  1893,  p.  294,  §7083  Bums  1901),  so  far  as  it 
affects  other  than  railroad  corporations,  is  unconstitutional. 

Perry,  etc..  Stone  Co.  v.  Fletcher,  348,  351  (1). 

89.  Husband  and  Wife, — Judicial  Sales, — Wife's  Inchoate  Rights. 
—The  statute  (§2669  Bums  1901,  §2508  R.  S.  1881),  providing 
that  on  judicial  sale  of  the  husband's  land  the  wife's  inchoate 
interest  shall  vest,  does  not  deprive  the  husband  of  his  proper^ 
without  due  process  of  law.     Green  v.  Estabrook,  123,  131  (12)  • 

40.  Interstate  Commerce.  —  Intoxicating  Liquors.  —  Licenses. — 
Cities. — A  city  ordinance,  passed  in  the  exercise  of  the  police 

E!r,  regulating  and  licensing  breweries,  distilleries  and 
ts  of  same,  within  such  city's  jurisdiction,  is  not  invalid  as 
ting  interstate  commerce. 

Schmidt  v.  City  of  Indianapolis,  631,  639   (7). 

41.  Citizens. — Corporations. — Privileges. — ^A  resident  agent  of  a 
foreign  brewing  company,  arrested  for  violating  a  city  ordinance 

'  imposing  a  license  fee  of  $1,000  upon  the  maintenance  of  a 

depot  by  such  company,  cannot  raise  the  objection  that  unequal 

privileges  and  immunities  are  granted,  since  he  is  a  resident  of 

the  State  and  his  company  cannot  claim  the  rights  of  a  "citizen." 

Schmidt  V.  City  of  Indianapolis,  631,  641  (10). 

42.  Statutes.  —  Construction.  —  Statutes,  where  their  constitu- 
tionality is  in  question^  will  be  construed,  if  possible,  so  as  to 
sustain  them.        Schmidt  v.  City  of  IndianapoliSf  631,  642  (12). 

43.  Conferring  Power  to  Sv^end  Laws, — The  legislature  cannot 
confer  upon  citizens  the  right  to  determine  whether  the  opera- 
tion of  a  statute  shall  be  suspended.      Cain  v.  Allen,  8,  22  (10). 

44.  Due  Process,  —  Intoxicating  Liquors,  —  Remonstrance. — The 
act  of  1905  (Acts  1905,  p.  7,  §72831  Bums  1905),  providing  for 
a  general  remonstrance  by  a  majority  of  the  voters  of  a  town- 
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ship  or  ward  against 'the  granting  of  a  license  to  sell  liquors 
therein,  is  not  in  violation  of  the  state  or  federal  Constitutions 
guaranteeing  due  process  of  law.  Cain  v.  Allen,  S,  23  (12) . 

46.  Statutes, — Titles, — Intoxicating  Lumors, — The  title  to  the 
act  of  1896  (Acts  1895,  p.  248),  regulating  the  sale  of  intoxi- 
cating liquors,  is  sufficiently  broad  to  embrace  the  amendatory 
provisions  of  the  act  of  1905  (Acts  1905,  p.  7,  §72831  Bums 
1906).  Cain  v.  Allen,  S,  24  (14). 

46.  Statutes,  —  Intoxicating  Liquors,  —  The  act  of  1905  (Acts 
1905,  p.  7,  172831  Bums  1905),  amending  the  act  of  1895  (Acts 
1895,  p.  248) ,  regulating  the  sale  of  intoxicating  liquors,  is  con- 
stitutional.   State  V.  Gerhardt,  145  Ind.  439,  followed. 

Cain  V.  Allen,  8,  24  (15). 

47.  Due  Process, — Equal  Protection, — Intoxicating  Liquors, — The 
act  of  1905  (Acts  1905,  p.  7,  §72831  Bums  1905),  regulating  the 
granting  of  liquor  lic^ises,  does  not  deprive  citizens  of  property 
without  due  process  of  law,  nor  deny  tnem  the  equal  protection 
of  the  law.  Cain  v.  Allen,  8,  25  (17). 

48.  Intoxicating  Liquors, — ^The  act  of  1905  (Acts  1905,  p.  7, 
§72831  Bums  1905),  providing  that  a  majority  of  the  voters  of 
a  township  or  city  ward  may,  by  remonstrance,  prevent  the 
grant  of  a  license  to  anyone  to  retail  liquor  therein,  is  consti- 
tutional. Regadanz  v.  Haines,  140,  143  (1). 

49.  Statutes, — Local, — General, — Any  law  which  applies  gener- 
ally to  a  designated  class  of  cases  is  not  a  special  or  local  law, 
the  Constitution  requiring  only  that  laws  shall  operate  the  same 
in  all  parts  of  the  State  under  the  same  circumstances. 

Bumh  V.  City  of  Evansville,  272,  274  (2). 

50.  Statutes.-^eneral,— Cities.— The  act  of  1893  (Acts  1893, 
p.  65,  §§3905-4054  Bums  1894) ,  governing  cities  having  a  popu- 
lation of  not  less  than  50,000  nor  more  than  100,000,  does  not 
violate  §22,  article  4,  of  the  Constitution,  prohibiting  the  pas- 
sage of  local  or  special  laws  in  certain  cases. 

Bumb  V.  City  of  Evansville,  272,  274  (3). 

61.  Statutes, — General, — Local, — Judicial  Question, — ^Whether  a 
statute  is  general  or  local  is  to  be  determined  not  by  the  form 
of  the  lang^iage  used,  but  by  the  application  of  the  law. 

Bumb  V.  City  of  Evansville,  272,  275  (4). 

62.  Statutes, — General. — Application, — A  statute  is  not  neces- 
sarily unconstitutional  because,  at  a  particular  time,  it  applies 
only  to  one  city.  Bumb  v.  City  of  Evansville,  272,  275  (5) . 

63.  Changes  of  Venue, — Local  Laws, — Municipal  Corporations. — 
Section  114  of  the  act  of  1893  (Acts  1893,  p.  65,  §4018  Burns 
1901),  providing  that  no  change  of  venue  shall  be  taken  from 
the  police  judge,  does  not  conflict  with  §22,  article  4,  of  the  Con- 
stitution, providing  that  no  local  or  special  law  shall  ever  be 
passed  providing  for  change  of  venue  in  civil  or  criminal  cases, 
since  such  act  is  general,  and  since  the  legislature  has  the  right 
to  classify  cities  and  provide  for  their  local  inferior  courts. 

Bumb  V.  City  of  Evansville,  272,  275  (6). 

64.  Police  Power, — Exercise  of,  by  State, — Local  Government. — 
The  maintenance  of  good  order  and  the  suppression  of  crime  are 
matters  of  state  interest;  and  whether  they  can  best  be  obtained 

S'  means  of  a  centralized  or  a  local  government,  is  wholly  for 
e  legislature.  Amett  v.  State,  ex  rel,,  180,  182  (1). 
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55.  Metropolitan  Police  Law. — Local  Support — The  state  may 
impose  upon  cities  and  towns  the  duty  of  supporting^  their  police 
appointed  by  the  central  authority  designated  by  law.  City  of 
^vansville  v.  State,  ex  ret.,  118  Ind.  426,  distinguished. 

Amett  V.  State,  ex  ret.,  180,  182  (2). 

66.  Offieers, — Salaries.^— Delegation  of  Power  to  Fix, — Statutes, 
—The  act  of  1901  (Acts  1901,  p.  24,  §3717  Bums  1901),  re- 
quiring the  Governor  to  appoint  metropolitan  police  boards  in 
certain  cities,  and,  within  certain  limits,  to  fix  their  salaries, 
and  section  two  of  the  act  of  1897  (Acts  1897,  p.  90,  §3718 
Bums  1901),  giving  such  boards  the  right  to  designate  the  sal- 
aries of  the  police  appointed  by  them,  are  not  unconstitutional 
as  attempts  to  delegate  the  legislative  powers  of  the  State. 

Amett  V.  StaU,  ex  rel,  180,  183  (3). 

67.  Delegation  of  Legislative  Powers, — Execution  of  Laws. — ^The 
legislature  cannot  delegate  to  others  the  power  to  make  laws, 
but  it  may  give  discretion  to  others  in  the  enforcement  of  the 
laws  made.  Amett  v.  State,  ex  rel,,  180,  184  (4) . 

68.  Delegation  of  Legislative  Powers. — Metropolitan  Police  Com^ 
missioners.— Salaries. — The  legislature  may  delegate  to  the 
Grovemor  the  rif^ht  to  fix  the  salaries  of  metropolitan  police 
commissioners  within  certain  maximum  and  minimum  limits. 

Amett  V.  State,  ex  rel,,  180, 185  (5). 

59.  Established  Usage. — Effect. — In  cases  of  doubtful  constitu- 
tional validity,  the  established  customs  and  usage  of  the  state 
will  be  considered  in  upholding  a  statute. 

Amett  v.  State,  ex  rel,,  180,  186  (6). 

60.  Taxation, — Delegation  of  Power  of. — The  power  of  taxation 
is  possessed  solely  by  the  legislature,  but  it  may  be  delegated  by 
the  legislature  to  municipal  corporations  for  local  purposes. 

School  City  of  Marion  v.  Forrest,  94,  96  (1). 

61.  Taxation, — Public  Libraries. — Under  §1,  article  8,  of  the  Con- 
stitution, providing  for  a  system  of  general  education  and  com- 
mon schools,  the  power  of  taxation  may  be  conferred  upon  the 
local  authorities  for  the  purpose  of  establishing  and  maintain- 
ing public  libraries. 

School  City  of  Marion  v.  Forrest,  94,  97  (2). 

62.  Statutes.  —  Taxation.  —  Public  Libraries.  —  The  act  of  1903 
(Acts  1903,  p.  193,  §§4983h-4983s  Bums  1905),  providing  for  the 
maintenance  and  management  of  public  libraries  in  certain 
cities,  and  requiring  the  officers  thereof  to  levy  taxes  ther^or, 
is  valid,  being  a  part  of  the  educational  system  of  the  State. 

School  City  of  Marion  v.  Forrest,  94,  97  (3) . 

63.  Statutes. — Acquiescence, — Long  acquiescence  without  any  ob- 
jection to  a  statute  may  be  considered  in  favor  of  the  constitu- 
tionality thereof.      School  City  of  Marion  v.  Forrest,  94,  97  (4). 

64.  Taxation. — Delegation  of  Power  of,  to  Department  of  City, — 
Under  §1,  article  8,  of  the  Constitution,  providing  for  the  estab- 
lishment of  a  general  system  of  education  and  common  schools, 
the  legislature  may  delegate  the  full  portion  of  a  city's  taxing 
power  therefor,  to  a  department  withm  such  city,  such  matter 
being  largely  discretionary  with  the  legislature. 

School  City  of  Marion  v.  Forrest,  94,  98  (5). 
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65.  Statutes. — Public  Libraries. — Corporations. — Special  Aet.-^ 
The  act  of  1903  (Acts  1903,  p.  193,  §l4983h-4983s  Bums  1905), 
providing  for  the  maintenance  and  control  of  public  libraries  m 
certain  cities,  is  not  in  conflict  with  §13,  article  11,  of  the  Con- 
stitution, providing^  that  corporations,  other  than  baulking,  shall 
not  be  created  by  special  act,  since  such  act  merely  regulates 
the  existing  powers  of  such  cities. 

School  City  of  Marion  v.  Forrest,  94,  98  (6). 

66.  Municipal  Corporations. — Library  Boards. — The  library  board, 
created  by  the  act  of  1903  (Acts  1903,  p.  193,  §§4983h-49888 
Bums  1905),  is  not  a  corporation  within  the  meaning  of  §13, 
article  11,  of  the  Constitution,  providing  for  the  creation  of 
corporations.  School  City  of  Marion  v.  Forrest,  94,  99  (7). 

67.  Libraries. — Schools. — Statutes. — General. — Local. — Legislative 
Question.— The  act  of  1903  (Acts  1903,  p.  193,  §§4983h-49838 
Burns  1905),  providing  for  the  control  and  maintenance  of  pub- 
lic libraries  in  certain  cities,  is  not  governed  by  §1,  article  8,  of 
the  Constitution,  providing  for  a  uniform  system  of  common 
schools,  but  is  governed  by  §23,  article  4,  providing  that  laws 
shall  be  made  general  where  they  can  be  made  applicable,  the 
question  whether  they  can  be  made  general  being  for  the  legis- 
lature. School  City  of  Marion  v.  Forrest,  94,  99  (8) . 

68.  Statutes.—TaMng  Effect. — The  act  of  1903  (Acts  1903,  p. 
193,  §2,  §49831  Bums  1905),  providing  that  on  the  filing  of  a 
certain  petition,  the  city  councils  may  appoint  library  boards 
to  take  charge  of  their  public  libraries,  does  not  conflict  with 
§25,  article  1,  of  the  Constitution,  providing  that  laws  shall  not 
be  passed,  the  taking  effect  of  which  depend  upon  any  author- 
ity except  as  provided  in  the  Constitution. 

School  City  of  Marion  v.  Forrest,  94,  99  (9). 

69.  Statutes. — Special  Privileges. — Equal  Protection. — The  act 
of  1903  (Acts  1903,  p.  193,  §§4983h-4983s  Bums  1905),  pro- 
viding for  the  maintenance  of  public  libraries  in  certain  cities, 
does  not  conflict  with  §23,  article  1,  of  the  Constitution,  pro- 
viding for  equal  privileges  and  equal  protection  by  the  law. 

School  City  of  Marion  v.  Forrest,  94,  100  (10). 

70.  Contracts. — Impairing  Obligation  of. — Police  Power. — Mu^ 
nicipal  Corporations.— The  act  of  1903  (Acts  1903,  p.  193, 
§§4983h-4983s  Bums  1905),  providing  for  the  maintenance  of 
public  libraries  in  certain  cities,  being  in  the  exercise  of  the 
police  power  of  the  State  over  its  municipal  corporations,  is  not 
m  violation  of  §10,  article  1,  of  the  federal  Constitution,  pro- 
hibiting the  passage  of  a  law,  by  a  state,  which  impairs  the  obli- 
gation of  a  contract,  though  it  violates  an  "understanding"  of 
the  complaining  city. 

School  City  of  Marion  v.  Forrest,  94,  100  (11). 

OONSTBTJOnON- 

See  Constitutional  Law;  Statutes. 

COirrBACTS- 

See  Estoppel;  Insurance;  Municipal  Corporations;  Pleading; 

Sai£S. 
Of  foreign  building  and  loan  association  with  borrowing  member 

unenforceable,  where  equality  is  denied  by  foreign  state,  see 

Building  and  Loan  Associations,  6;  Clarke  v.  Darr,  101,  122 

(8). 
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Impairing  obligation  of,  by  passage  of  employers'  liability  act,  see 
Constitutional  Law,  30;  Pittsburgh,  etc,  R.  Co.  v.  Ligktheiser, 
438,446,457  (3). 

Impairing  obligation  of,  see  Constitutional  Law,  70. 

When  injunction  lies  for  breach  of,  see  Injuncthon,  1;  Fowler 
Utilities  Co,  v.  Gray,  1,  3  (1). 

For  construction  of  sewers,  requirements  of,  see  Municipal  Cob* 
PORATION,  56;  Edwards  v.  Cooper,  54,  69  (17). 

Assumed  risk  rests  upon,  see  Negligence,  5;  New  Castle  Bridge 

Co.  V.  Doty,  259,  263  (2). 
Contrary  to  public  policy,  not  enforceable,  see  Public  Pouct; 

Mount  V.  Board,  etc.,  661,  668  (9). 
For  sale  of  real  estate  on  commission,  see  Statutes,  25;  Provu 

dent  Trust  Co.  v.  Darrough,  29,  36  (1). 
Of  street  railroads,  subject  to  exercise  of  police  power,  see  Street 

Railroads,  2;  Indiana  R.  Co.  v.  Calvert,  321,  333  (13). 
Special  findings  showing,  see  Trial,  64;  Mount  y.  Board,  etc.,  661, 

666  (4). 
"Understood"  and  "agreed,"  as  showing,  see  Words  and  Phrases, 

9;  Mount  v.  Board,  etc.,  661,  666  (3). 

1.  Meaning. — Obligation  of. — The  term  "contract"  implies  mutual 
obligations;  and,  except  in  cases  of  options  or  unilateral  obli- 
l^ations,  contracts  are  not  usually  enforceable  against  one  party, 
if  not  as  against  the  other. 

Fowler  Utilities  Co.  v.  Gray,  1,  3  (2), 

2.  Determinable  at  WUl. — Specific  Performance. — A  contract  de- 
terminable at  the  will  of  either  party  is  not  the  subject  of  spe- 
cific performance  either  directly  or  by  way  of  enjoining  its  vio- 
lation. Fowler  Utilities  Co.  v.  Gray,  1,  6  (6), 

3.  Injunction. — Hot  Water  Heat — Corporations. — Public  Servie€m 
— Injunction  does  not  lie  in  favor  of  a  customer  who  has  con- 
tracted with  a  public-service  corporation  to  furnish  him  hot 
water  heat  for  an  indefinite  time,  at  such  customer's  option,  at 
an  agreed  price,  though  such  customer,  in  reliance  upon  such 
contract,  has  installed  heating  apparatus  at  a  large  cost  in  order 
to  use  such  heat.  Fowler  Utilities  Co.  v.  Gray,  1,  7  (7), 

4.  Consideration. — Husband  and  Wife. — Marriage  is  a  valuable 
consideration;  and  the  wife  is  regarded,  so  far  as  she  receives 
property  by  virtue  thereof,  as  a  purchaser  for  a  valuable  con- 
sideration. Staser  v.  Gaar,  Scott  &  Co.,  131,  136  (4). 

Green  v.  Estabrook,  123,  129  (8). 

5.  Subscription. — Sufficiency. — A  subscription  paper  signed  by 
the  subscriber  in  the  following  form: 

"History  of  Henry  County,  Indiana.    Military  Edition.    Fully 
Illustrated.    By  George  Hazzard.    Two  volumes.    $10. 

Subscribers Post-office  address 

Nelson  Allen  I  Moreland,  Indiana." 

constitutes  on  its  face  a  complete  contract. 

State  v.  Hazzard,  163, 167  (5),  168  (5). 

6.  Breach. — Recovery  by  Third  Party. — Railroads. — Furnishing 
Cars, — A  servant  engaged  in  loading  his  master's  car,  furnished, 
under  contract,  by  a  railroad  company,  cannot  maintain  an 
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action  on  such  contract  for  the  failure  of  such  company  to  fur- 
nish a  proper  car. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  403  (1). 

7.  Instalment  Payments. — Time. — When  Considered  as  of  the 
Essence. — The  rule  that  time  is  not  ordinarily  considered  as  of 
the  essence  of  a  contract,  is  applicable  only  in  equity  cases,  and 
not  to  actions  at  law  for  the  recovery  of  damag^es  for  a  breach 
of  such  contract. 

Ohio   Valley  Buggy  Co.  v.  Anderson  Forging   Co.,   593, 

598  (2). 

8.  Sales. — Instalments. — Time. — When  Considered  as  of  the  Es- 
sence.— At  the  common  law,  time  is  considered  as  of  the  essence 
of  a  contract  of  sale,  where  goods  are  to  be  delivered  and  paid 
for  by  instalments. 

Ohio   Valley  Buggy  Co.  v.  Anderson  Forging   Co.,   593, 

599  (3). 

9.  Sales. — Instalments. — Failure  to  Pay. — Recovery. — ^Where  the 
vendee  contracted  to  pay  the  vendor  in  instalments  as  the  fl;oods 
were  delivered,  and  the  vendee  repeatedly  and  successively  &iled 
so  to  pay  for  several  times,  such  vendee  is  not  in  a  position  to 
recover  against  the  vendor  for  a  breach  of  contract  to  continue 
to  deliver  eoods,  the  vendee  having  first  violated  such  contract. 

Ohio    Valley  Buggy  Co.   v.  Anderson  Forging  Co.,  693, 

600  (4). 

10.  Sales. — Failure  to  Pay. — Rescission. — ^The  vendor,  who  con- 
tracted to  deliver  to  the  vendee  certain  goods  in  instalments,  to 
be  paid  for  within  60  days  from  the  time  of  the  successive  de- 
liveries, may  rescind  such  contract,  where  the  vendee  repeatedly 
and  continuallv  failed  to  pay  within  the  time. 

Ohio   Valley  Buggy  Co.   v.  Anderson  Forging  Co.,  698, 
600  (5). 

11.  Sales. — Failure  to  Pay. — Rescission. — Waiver. — The  vendor 
does  not  waive  his  right  to  insist  upon  a  rescission  of  his  con- 
tract to  deliver  goods  to  his  vendee  in  instalments,  the  goods  to 
be  paid  for  within  60  days  from  the  time  of  the  deliveries,  the 
vendee  having  repeatedly  failed  to  pay,  on  the  ground  that, 
after  such  rescission,  such  vendor  accepts  payment  for  the  goods 
delivered  and  on  which  the  vendee  was  in  default. 

Ohio   Valley  Buggy  Co.  v.  Anderson  Forging  Co.,  693, 
602  (6). 

12.  Commissions. — Sales  of  Real  Estate. — Statutes. — ^A  recovery 
of  commissions  for  the  sale  of  real  estate  can  be  had  only  by 
showing  a  contract  in  writing  therefor,  signed  by  the  owner  as 
provided  by  §6629a  Bums  1901,  Acts  1901,  p.  104. 

Provident  Trust  Co.  v.  Darrough,  29,  36  (2). 

13.  Sales  of  Real  Estate. — Commissions. — Statutes. — To  Whom 
Applicable.-^he  act  of  1901  (Acts  1901,  p.  104,  §6629a  Bums 
1901),  providing  that  contracts  with  an  owner  of  real  estate  for 
a  commission  for  the  sale  thereof  must  be  in  writing  and  signed 
by  such  owner,  does  not  invalidate  a  contract  between  such 
owner's  agent  and  a  subagent  for  a  commission  to  be  paid  by 
such  agent  to  such  subagent  for  the  sale  of  the  owner's  real 
estate.  Provident  Trust  Co.  v.  Darrough,  29,  36  (3). 
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14.  Revocation, — ^An  offer  by  an  agent  to  pay  a  subagent  a  certain 
commission  in  case  such  subagent  found  a  purchaser  for  a  farm, 
which  offer  was  accepted,  cannot  be  arbitrarily  revoked  during 
the  negotiations  of  such  subagent  with  a  proposed  purchaser 
found  by  him.         Provident  Trust  Co.  v.  Darrough,  29,  37  (5). 

15.  Sales, — Commissions. — A  contract  providing  that  if  a  sub- 
agent  shall  find  a  purchaser  for  lands  at  certain  terms,  he  shall 
be  entitled  to  a  certain  commission,  such  suba^;ent's  finding  such 
purchaser  entitles  him  to  the  agreed  commission;  and  he  is  not 
required  to  conduct  the  actual  negotiations  in  making  the  sale. 

Provident  Trust  Co.  v.  Darrough,  29,  37  (7). 

00NTSIBT7T0BT  KXaLXaXHOX- 

See  NfiGUGBNCE.. 

OONYEBSION— 

Equitable.  —  Real  Property.  —  Personalty. — Equitable  conversion 
consists  in  treating  nroperty  as  if  the  equity  has  been  worked 
out,  and  as  impresed  with  its  then  character;  and  where  real 
estate  has  been  converted  into  money  by  compulsory  process,  it 
will  be  treated,  so  far  as  the  interested  parties  are  concerned,  as 
if  it  were  real  estate. 

Staser  v.  Gaar,  Seott  &  Co.,  131,  138  (9). 

OOBONXBS— 

See  Fees  and  SALABisa 

1.  Inquests. — Whether  JudieiaL — A  county  coroner,  in  holding  an 
inquest  under  §7954  Bums  1901,  §5878  R.  S.  1881,  providing 
that  upon  hearing  of  a  dead  person  in  his  county,  supposed  to 
have  died  from  violence  or  casualty,  the  coroner  shall  hold  an 
inquest,  does  not  act  in  a  judicial  capacity. 

Stults  V.  Board,  etc.,  539,  541  (2). 

2.  Inquests. — Right  to  Decide  Upon  Holding. — To  justify  a  cor- 
oner in  holding  an  inquest,  under  §7954  Bums  1901,  §5878  R.  S. 
1881,  there  must  be  a  reasonable  suspicion  that  the  decedent 
came  to  his  death  from  ''violence  or  casualty." 

Stults  V.  Board,  etc.,  539,  543  (4). 

OOBPOBATIONS- 

See  Contracts;  Process. 

Deposit  of  securities  in  foreign  state  to  secure  creditors  in  such 
state,  see  Building  and  Loan  Associations,  1-7;  Clarke  v. 
Darr,  101. 

Employers*  liability  as  to  private  corporations,  invalid,  see  GoN« 
stitutional  Law,  27,  28;  Bedford  QiMrries  Co.  v.  Bough,  671. 

Corporate  existence  admitted  by  general  appearance,  see  Evi« 
DENCE,  22;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  451  (10). 

1.  Foreign  BuMness. — Deposits  with  State  Treasurer. — Trusts. — 
Securities  deposited  with  a  foreign  state  treasurer  as  a  condi- 
tion precedent  to  a  corporation's  doing  business  within  such 
state,  constitute  a  trust  fund  for  the  protection  of  such  coipo- 
ration's  creditors  within  such  state. 

Clarke  v.  Darr,  101,  117  (2). 
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2.  Organization. — Statutes, — Amendments, — Section  one  of  the 
employers'  liability  act  (Acts  1893,  p.  294,  §7083  Burns  1901), 
purporting:  to  create  liabilities  against  railroads  and  other 
corporations  for  injuries  to  servants  under  certain  circum- 
stances, cannot  be  considered  as  an  amendment  to  the  laws 
under  which  railroad  and  other  companies  are  organized. 

Bedford  Quarries  Co.  v.  Bough,  671,  687  (6). 

3.  Foreign, — Power  to  Alter,  Amend  or  Repeal, — States  have  no 
Fjower  to  alter,  amend  or  repeal  the  charters  of  foreign  corpora- 
tions, or  the  laws  under  which  they  were  organized. 

Bedford  Quarries  Co,  v.  Bough,  671,  688  (8). 

4.  Foreign, — Rights  of  State, — The  State  has  the  power  to  pro- 
hibit or  regulate  the  doing  of  business,  by  foreign  corporations, 
within  this  State. 

Bedford  Quarries  Co,  v.  Bough,  671,  688  (9). 

OOSTS- 

Judgment  for,  on  refusal  to  plead  over  on  sustaining  demurrer  to 
complaint,  final,  see  Judgmbnt,  3;  State,  ex  rel,,  v.  Lung,  558, 
555  (3). 

OOUNTIES— 

See  Fees  and  Salaries. 

Appropriations  by  Council, — When  Failure  of,  a  Defense^ — ^The 
failure  of  a  county  council  to  appropriate  money  to  repay  a 
township  money  unlawfully  paid  into  the  county  treasury  for 
the  auditor's  procuring  and  furnishing  to  the  township  trustee 
the  road  tax  lists,  is  no  defense  to  an  action  therefor;  but  such 
failure  to  appropriate  is  a  defense  where  the  alleged  obligation 
was  incurred  in  violation  of  §5594el  Bums  1901,  Acts  1899,  p. 
343,  §25,  making  void  any  contracts  entered  into  by  county  offi- 
cers, or  agents,  where  the  money  to  pay  same  had  not  been  ap- 
propriated by  such  council. 

Board,  etc.,  v.  Pike  CivU  Tp,,  585,  588  (4). 

OOXTNTY  AITDIT0B8- 

See  Officers. 

COUNTY  SUPEBINTENDEirrS— 

See  Schools. 

0OX7BTS— 

See  Changes  of  Venue— 

Where  appeal  would  otherwise  be  to  Appellate  Court,  questioning 
a  statute,  repeatedly  held  valid,  does  not  give  Supreme  Court 
jurisdiction,  see  Appeal,  42;  Pittsburgh,  etc,  R,  Co.  v.  Rogers, 
483,485  (2). 

Statutes  creating,  see  Constitutional  Law,  4-22;  Board,  etc.,  ▼. 
Albnght,  564. 

As  to  jurisdiction  of  Supreme,  circuit  and  criminal  courts,  see 
Constitutional  Law,  11-13;  Board,  etc.,  v.  Albright,  564. 

Creation  of  superior  courts,  see  Constitutional  Law,  15;  Board, 
etc.,  v.  Albright,  564,  575  (13). 
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Shouldproceed  slowly  in  setting  aside  Jury's  presumptions  of  fact» 
see  EVIDENCE,  18;  Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  413 
(15). 

Circuit  court  has  orign^nal  jurisdiction  in  action  against  a  railroad 

company  for  $90  damages  for  killing  stock,  see  Jurisdiction; 

Chicago,  etc.,  R.  Co.  v.  Ramsey,  390,  392  (1). 
Inherent  Powers. — Necessaries. — Courts  of  general  Jurisdiction 

have  the  inherent  right  to  cause  to  be  provided  the  things  essei- 

tial  to  the  proper  carrying  out  of  their  duties. 

Board,  etc.,  v.  Albright,  564,  577  (17). 

obucxs- 

See  Criminal  Law;  F(«qery;  Homicide;  Indictmeo^  and  In- 
formation; Rape. 

obucikal  iiAw- 

See  Evidence;  Forgery;  Homicide;  Indictment  and  Informa- 
tion; Rape;  Trial. 

Where  record  affirmatively  shows  former  Jeopardy,  Supreme  Court 
will  discharge  prisoner,  see  Appeal,  34;  Gillespie  v.  State,  298, 
320  (6). 

Defendant  has  constitutional  right  to  a  specific  accusation,  see 
Constitutional  Law,  1;  Riley  v.  State,  657,  661  (5). 

Former  Jeopardy,  see  Constitutional  Law,  2;  GiUespie  v.  State, 
298,  309  (2). 

1.  Former  Jeopardy. — Elements. — ^Where  a  defendant,  in  a  crim- 
inal prosecution,  is  put  upon  his  trial  on  a  valid  charge  in  a 
court  having  jurisdiction,  and  the  cause  is  dismissed  over  his 
objection,  he  has  been  placed  in  jeopardy;  and  such  action,  under 
the  Constitution  (Art.  1,  §14),  operates  as  an  acquittal. 

StaU  V.  Reed,  588,  590  (1). 

2.  Intoxicating  Liquors. — Selling,  Bartering  and  Gimng. — Stat- 
utes.— Section  2219  Bums  1905,  Acts  1905,  pp.  584,  720,  §573, 
making  it  a  crime  to  sell,  barter  or  give  intoxicating  liquor  to 
any  person  known  to  be  intoxicated,  defines  three  separate 
crimes.  State  v.  Reed,  588,  590  (2). 

3.  Former  Jeopardy. — Crimes. — When  Same. — ^Where  the  facts 
necessary^  to  a  conviction  on  the  second  prosecution  would  not 
necessarily  have  convicted  on  the  first,  the  plea  of  former  jeop- 
ardy cannot  prevail,  since  the  crimes  charged  are  not  the  same. 

State  V.  Reed,  588,  590  (3). 

4.  Intoxicating  Liquors. — Selling. — Giving. — Former  Jeopardy. — 
An  acquittal  on  the  charge  of  giving  intoxicating  liquor  to  a 
person  known  to  be  intoxicated  does  not  bar  a  prosecution  for 
selling  such  liquor  to  such  person,  though  there  was  but  one 
transaction.  State  v.  Reed,  588,  591  (4) . 

5.  Pleas  in  Bar.  —  Sufficiency.  —  Intoxicating  Liquors.  —  Former 
Jeopardy. — A  plea  in  bar  of  a  prosecution  for  selling^  intoxicat- 
ing liquor  to  a  person  known  to  be  intoxicated,  which  alleges 
that  defendant  had  been  acquitted  upon  the  charge  of  giving 
such  liauor  to  such  person,  is  bad,  although  such  plea  further 
states  tnat  said  charge  on  which  he  is  being  prosecuted  is  "for 
the  same  offense"  of  which  he  was  acquitted,  such  allegation 
being  a  conclusion.  State  v.  Reed,  588,  592  (5). 
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6.  Conviction  for  Offense  Charged. — Former  Jeopardy, — Convic- 
tion for  Different  Crime  for  Same  Transaction. — ^Where  the 
State  has  convicted  the  defendimt  of  a  misdemeanor,  because  of 
a  certain  transaction,  he  cannot  afterwards  be  convicted  of  a 
misdemeanor,  because  of  such  transaction,  unless  such  transac- 
tion constituted  two  misdemeanors. 

State  V.  Reed,  588,  592  (6). 

7.  Former  Jeopardy. — How  Presented. — ^Where  the  question  of 
defendant's  former  jeopardy  is  once  properly  presented  in  a 
criminal  case,  it  need  not  be  repeated  in  order  that  defendant 
may  become  entitled  to  his  rights  thereunder. 

Gillespie  v.  State,  298,  308  (1). 

8.  Jeopardy. — When  Attctches. — Jeopardy  attaches,  in  a  criminal 
case,  when  the  defendant,  legally  charged  with  the  commission 
of  a  crime,  is  given  in  charge  of  a  lawfully  impaneled  and 
sworn  jury  for  trial,  in  a  court  having  jurisdiction  to  try  the 
offense  charsred 

Gillespie  v.  State,  298,  309  (3),  312  (3),  319  (3). 

9.  Jurvs — Qualifications. — Relationshiv  to  Defendant. — Hiisband 
and  Wife. — ^A  juror,  remotely  related  to  defendant's  husband,  is 
not  related  to  defendant  by  marriage,  after  the  death  of  such 
husband,  and  is  not  subject  to  a  challenge  for  cause  on  account 
thereof  under  §1862  Bums  1901,  cl.  4,  §1793  R.  S.  1881. 

Gillespie  v.  State,  298,  318  (5). 

10.  Judgment — Sentences. — Concurrent  Operation  of. — Habeas 
Corpus. — Habeas  corpus  lies  to  release  a  pauper  prisoner  who  has 
served  thirty-two  days  in  jail^  where  he  entered  pleas  of  guilty 
on  the  same  da^  to  seven  indictments  and  was  fined  $25  and  the 
costs,  amregating  $32  in  each  case,  there  being  no  provision 
in  any  of  such  judgments  to  postpone  the  taking  effect  thereof. 

Peed  V.  Brewster,  51. 

11.  Repeal — Savina  Clauses. — The  act  of  1905  (Acts  1905,  p. 
584)  J  codifying  the  criminal  laws,  did  not  repeal  the  prior 
crimmal  statutes,  so  far  as  offenses  are  concerned  committed 
prior  to  the  taking  effect  of  said  act. 

State  V.  Hazzard,  163,  165  (1). 

DAMAaXS- 

See  Eminent  Domain;  Evidencb. 

Lands  may  be  condemned  as  a  whole  or  by  parcels,  see  Pleading, 
10;  Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  151  (4). 

Instruction  as  to  elements  of,  in  personal  injury  case,  see  Trial, 
33;  Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  475  (9). 

For  destro3ring  artificial  drains  is  properly  allowed  in  railroad 
condemnation  proceedings,  see  Waters,  1;  New  Jersey,  etc,  R, 
Co.  V.  Tutt,  205,  211  (3). 

1.  Increased  Danger  to  Stock  and  Occupants  of  Farm. — Eminent 
Dommn, — Interurban  Railroads. — The  increased  danger  to  stock 
and  to  the  occupants  of  a  farm,  is  not  an  element  of  damage  to 
be  considered  in  the  appropriation  of  a  right  of  way  for  an  in- 
terurban railroad  company,  such  damage  being  remote  and 
speculative. 

Indianapolis,  etc..  Traction  Co.  v.  Larrabee,  237,  239  (1). 
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2.  Elements. — Eminent  Domain. — Interurban  Railroads. — In  esti- 
mating the  damages  to  a  landowner  for  an  interurban  railroad 
right  of  way,  only  the  damages  naturally  arising  from  the 
proper  construction  and  use  of  such  railroad  can  be  considered, 
the  negligent  construction  and  improper  use  thereof  giving  an 
independent  right  of  action  to  the  injured  party. 

Indianapolis,  etc,  Traction  Co.  v.  Larrabee,  287,  242  (2). 

8.  Elements. — Railroads. — Eminent  Domain^ — The  cutting  of  the 
fields  into  inconvenient  shapes,  the  resulting  inconvenience  as  to 
water  for  the  stock,  the  inconvenience  of  passage  to  and  from 
the  portions  of  the  farm  and  danger  from  fire  caused  by  a 
proper  use  of  the  road,  are  elements  of  damage  in  a  railroad 
right  of  way  condemnation  proceeding. 

Indianapolis,  etc.,  Traction  Co.  v.  Larrabee,  237,  242  (3). 

4.  Elements. — Railroads. — Eminent  Domain. — The  value  of  the 
ri^ht  of  way  together  with  the  incidental  damages  naturally 
arising  from  the  proper  construction  and  use  of  the  railroad, 
but  not  the  danger  to  the  occupant  nor  his  stock  on  the  farm, 
are  elements  of  damage  in  a  proceeding  to  condemn  a  railroad 
right  of  way. 

Indianapolis,  etc..  Traction  Co.  v.  Larrabee,  237,  243  (4). 

5.  Stock. — Fences. — Statutes. — Interurban  Railroads. — Eminent 
Domain.— Since  85479d  Bums  1905,  Acts  1903,  p.  426,  §1,  com- 
pels interurban  railroad  companies  to  build  fences  along  their 
rights  of  wa^  "sufiicient  and  suitable  to  turn  and  prevent" 
stock  from  gomg  upon  their  tracks,  and  a  violation  thereof  gives 
to  the  injured  party  an  independent  cause  of  action,  the  danger 
to  stock  by  reason  of  the  construction  of  such  a  road  cannot  be 
considered  an  element  of  damage  in  a  right  of  Way  proceeding. 

Indianapolis,  etc..  Traction  Co.  v.  Larrabee,  237,  244  (5). 

6.  Date  from  which  Estimated. — Subseqv,ent  Iniuries. — Eminent 
Domain. — Railroads. — Damages  assessed  for  the  condemnation 
of  a  railroad  right  of  way  are  estimated  as  of  the  date  of  the 
filing  of  the  complaint  for  condemnation,  any  subsequent  dam- 
age, apart  from  the  construction  of  the  road  according  to  the 
instrument  of  appropriation,  being  the  subject  of  a  separate 
action.  New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  210  (1). 

7.  Obstruction  of  Drains. — Railroads. — Eminent  Domain. — In  the 
condemnation  of  a  railroad  right  of  way,  the  probable  damage 
to  a  landowner  by  reason  of  the  company's  obstruction  of  such 
owner's  artificial  drain  crossing  such  way,  should  be  included. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  212  (6). 

8.  Obstruction  of  Drains.  —  Negligence.  —  Railroads.  —  Where  a 
railroad  condemns  a  right  of  way,  including  the  right  to  drain 
same  as  it  desires,  the  contemporaneous  or  subsequent  obstruc- 
tion or  destruction  of  the  landowner's  artificial  drain  crossing 
such  way,  gives  no  new  right  of  action  for  danuiges,  apart  from 
the  damages  consequent  upon  such  appropriation. 

New  Jersey,  etc.,  R.  Co.  y..Tutt,  205,  215  (10). 

9.  Elements  of. — Misshapen  Fields. — Inconvenience  to  Stock. — 
Fencing. — Fires. — Railroads. — Eminent  Domain. — The  cutting 
of  a  landowner's  fields  into  inconvenient  shapes,  the  obstruction 
of  ways  for  stock,  the  need  for  additional  fencing,  and  increased 
hazard  from  fire,  are  elements  of  damage  in  the  appropriation 
of  a  railroad  right  of  way. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  218  (15). 
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10.  Excessive, — The  Supreme  Court  will  not  disturb  a  verdict  on 
the  ground  of  excessive  damages^  unless  it  appears  that  the 
jury  acted  from  prejudice,  partiality  or  corruption. 

Malott  V.  Central  Trust  Co.,  428,  438  (13). 

11*  Excessive. — Test, — Damages  awarded  will  not  be  considered 
excessive,  unless  it  appears  that  the  jury  acted  from  prejudice, 
partiality  or  corruption. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  461  (31). 

12.  Excessive, — Loss  of  Legs, — ^A  recovery  of  $20,000,  for  the 
loss  of  both  legs,  by  a  boy  eight  years  old,  is  not  excessive. 

Pittsburgh,  etc.,  R.  Co.  v.  Simons,  333,  348  (15). 

DE0BDENT8'  ESTATES— 

See  Descent  and  Distribution;  Wills. 

Receivers  may  be  appointed  for  property  of,  see  Receivers,  9; 
Sallee  v.  Soules,  624,  627  (1). 

DEEDS— 

Falsely  attesting,  see  Indictment  and  Information,  2-5. 

Held  by  company  do  not  constitute  location  of  railroad,  see  Rail- 
roads, 8;  Southern  Ind.  R.  Co.  v.  Indianapolis,  etc,  R,  Co,,  360, 
374  (16). 

Title  Conveyed. — Fee  Simple. — Life  Tenancies, — A  deed  of  lands 
to  a  husband  and  wife  "to  have  and  to  hold  during  their  natural 
lives  and  at  their  death  to  go  to"  their  three  children,  gives  the 
husband  and  wife  a  life  tenancy  and  the  children  a  fee  simple  as 
tenants  in  common,  Kemp  v.  Goodnight,  174,  177  (2) . 

DEMX7BBEB— 

See  Pleading. 

DESOENT  AND  DISTRIBXmON-> 

See  Husband  and  Wife. 

Statutes  amplifying  rights  of  widow,  liberally  construed,  see 
Statutes,  15;  Staser  v.  Gaar,  Scott  &  Co.,  131,  135  (3). 

1.  Statutes, — Statutes  in  force  at  the  time  of  the  ancestor's 
death  govern  the  rights  of  descent. 

Griffis  V.  First  Nat,  Bank,  546,  549  (1). 

2.  ^Childless  Second  Wife,— StatuUs.— Under  §2487  R.  S.  1881, 
the  childless  second  wife,  as  against  the  descendants  of  her 
deceased  husband,  took  a  vested  estate  in  fee,  such  descendants 
having  no  legal  interest  in  such  land  until  her  death,  when  they 
took  as  her  forced  heirs. 

Griffis  V.  First  Nat,  Bank,  546,  549  (2). 

3.  Childless  Second  Wife. — Hv^sband's  Children  by  Former  Mar- 
riage, — Rights. — The  husband's  children  by  a  former  marriage, 
as  against  the  childless  second  wife,  cannot  enjoin  her  from  the 
commission  of  waste,  and  are  not  bound  by  a  judgment  ordering 
their  interest  sold,  nor  by  their  deed  made  during  such  widow's 
life.  Griffis  v.  First  Nat,  Bank,  546,  549  (3). 

4.  Childless  Second  Wife. — Husband^s  Descendants. — Failure  of. 
— Power  of  Alienation, — Upon  the  failure  of  the  descendants  of 
the  husband,  the  childless  second  wife,  under  §2487  R.  S.  1881, 
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had  the  complete  power  of  alienation  over  her  portion  of  her 
husband's  real  estate,  and  such  part  descended  to  her  heirs,  as 
in  ordinary  cases.  Griffis  v.  First  Nat  Bank,  546,  550  (4) . 

5.  Childless  Second  Wife,  —  Deeds,  —  Husband's  Heirs,  —  A  quit- 
claim deed  by  a  childless  second  wife  to  the  children  of  her  de- 
ceased husband,  by  a  former  marriage,  is  valid  as  to  all  persons 
except  such  grantees  and  their  descendants. 

Griffia  v.  First  Nat  Bank,  546,  550  (5). 

DISSOLUTION- 

See  Partnership. 
DIYOBOX— 

Binding  force  of  sister-state  decree  of,  see  Judgment,  5;  Hardin 
V.  Hardin,  352,  356  (2),  359  (2). 

DOWXB— 

See  Husband  and  Wife. 

DRAINS- 

See  Evidencb. 

Taxing  districts  for  drainage  construction,  may  be  created,  see 
Constitutional  Law,  23;  Edwards  v.  Cooper,  54,  66  (11). 

Obstructions  to  artificial  drains  should  be  compensated  for  in  emi- 
nent domain,  see  Damages,  7;  New  Jersey,  etc,,  R,  Co.  v.  TutL 
205,  212  (6). 

Railroads  may  close  artificial  drains  crossing  their  rights  of  way, 
see  RAiueOADS,  2;  New  Jersey,  etc,,  R.  Co,  v.  Tutt,  205,  213  (7). 

Artificial,  may  be  closed  by  railroad  company,  where  they  cross 
the  right  of  way  appropriated,  see  Waters,  1;  New  Jersey,  etc. 
R.Co,v.  Tutt,  205,  211  (3). 

1.  Remonstrance. — Amendments, — The  courts  have  the  right  to 
permit  amendments  to  drainage  remonstrances  at  any. time  be- 
fore the  expiration  of  the  time  for  filing  same,  but  cannot  aft- 
erwards permit  amendments  so  as  to  present  new  grounds  or 
make  an  msuflicient  remonstrance  good. 

Clarkson  v.  Wood,  582,  584  (1). 

2.  Remonstrance, — Amendments. — A  remonstrance,  timely  filed, 
which  tenders  an  issue,  but  which  is  imperfect  or  informal,  may, 
upon  leave,  be  amended  after  the  expiration  of  the  time  for  the 
filing  of  same.  Clarkson  v.  Wood,  582,  585  (2). 

3.  Remonstrance, — Joint, — Effect — Remonstrators  may  jointly, 
as  well  as  severally,  remonstrate  against  the  establishment  of  a 
drain  on  the  ground  that  the  expenses  will  exceed  the  benefits, 
and  if  the  proof  shows  such  fact,  the  petition  should  be  denied. 

Clarkson  v.  Wood,  582,  587  (5). 

4.  Remonstrance,  —  Amendment,  —  Joint  —  Several.  —  The  court 
has  power  to  permit,  after  the  expiration  of  the  time  for  filing, 
an  amendment  of  a  joint  drainage  remonstrance,  so  as  to  make 
it  several.  Clarkson  v.  Wood,  582,  587  (6). 

5.  Procedure, — Civil  Code, — ^Where  the  procedure  for  the  estab- 
lishment of  a  drain  is  not  fully  stated  m  the  drainage  statutes, 
the  civil  code  will  be  resorted  to,  to  supply  the  omissions. 

Hart  V.  Scott,  530,  531  (1). 
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6.  Outlet. — Waters, — Evidence, — ^It  is  not  necessary  to  show  that 
a  proposed  drain  will  empty  into  another  drain;  and  the  exclu- 
sion of  evidence  that  -it  will  have  a  natural  or  prescriptive 
watercourse  for  its  outlet  is  reversible  error. 

Hart  V.  Scott,  530,  534  (7). 

7.  Jurisdiction,  —  Statutes,  —  Repeal, — Saving  Clauses, — Section 
fourteen  of  the  drainage  act  of  1905  (Acts  1905,  p.  456,  §5635 
Bums  1905),  providing  that  all  drainage  laws  are  thereby  re- 
pealed, and  that  such  reoeal  shall  not  affect  pending  proceed- 
ings in  which  a  ditch  has  been  ordered  established,  ''or  m  which 
there  is  no  attempt  to  and  which  will  not  lower  or  affect  any  * 
lake  or  body  of  water  that  has  to  exceed  ten  acres  of  surface  at 
high-water  mark,"  does  not  affect  the  board  of  commissioners' 
jurisdiction  to  proceed  in  a  drainage  cause  where  no  order  had 
been  made  establishing  the  ditch,  and  where  the  ditch  would 
not  result  in  the  lowering  of  any  lake.  Clemans  v.  Hatch,  291. 

DUE  PBOGBSS- 

Railroads  are  entitled  to,  see  Constitutional  Law,  33;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  438,  462  (34). 

DTTBESS- 

See  Rape. 

DYING  DBOLAKATZOKB- 

See  Evidence. 

EASEMENTS— 

Railroads  owning,  may  repel  surface-water,  see  Railroads,  1; 
New  Jersey,  etc,  R.  Co.  v.  Tutt,  205,  212  (6). 

SLEOnONS— 

See  Officers. 

Complaint  for  possession  of  office,  see  Pleading,  24;  Hoy  v.  State, 
ea?  re/.,  506,  514  (1). 

1.  Certificate  of  Election.  —  Evidence.  —  Collateral  Attack.  —  A 
properly  executed  certificate  of  election  is  prima  facie  evidence 
of  tne  holder's  election,  in  a  direct  attack  on  the  validity  of  such 
election,  and  conclusive  evidence  thereof  on  a  collateral  attack. 

Hoy  V.  State,  ex  rel.,  506,  515  (2). 

2.  Buying  Votes. — Rewards.  —  Statutes.  —  Public  Policy. — It  is 
contrary  to  public  policy  for  a  party,  who  has  assisted  in 
bribing  a  voter,  to  recover  the  reward  provided  by  §2330  Bums 
1901,  Acts  1899,  p.  381,  S2,  for  procuring  the  conviction  of  such 
voter.  Mount  v.  Board,  etc.,  661,  667  (7). 

3.  Bribing  Voters.  —  Rewards.  —  Division  of.  —  Public  Policy. — 
Where  a  party  assists  in  the  bribery  of  voters,  and  is  therefore 
unable  to  collect  the  reward  provided  by  §2330  Bums  1901,  Acts 
1899,  p.  381,  §2,  for  procuring  the  conviction  of  a  voter,  he  can- 
not transfer  his  rights  to  another  so  as  to  give  a  right  of  re- 
covery; and  such  other  party  cannot  recover,  since  the  court 
cannot  make  an  apportionment  of  the  legal  from  the  illegal. 

Mount  V.  Board,  etc.,  661,  668  (8). 

4.  Bribing  Voters. — Suppression. — Statutes. — Rewards. — The  act 
of  1899  (Acts  1899,  p.  381,  §§2329,  2330  Bums  1901),  providing 
for  the  conviction  of  bribed  voters  and  givine  a  reward  to  the 
person  securing  the  conviction,  was  designed  to  suppress  the 
crime  of  vote  selling.  Mount  v.  Boards  etc,,  661,  669  (10). 

Vol.  168—47 
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See  Indictment  and  Information,  1. 
XMINXNT  DOXAIN- 

See  Damages;  Eyioence;  Pleading,  8-11,  18-20;  Railroads. 

As  to  appeal  from  interlocutory  order  adjudging  defendant's  land 
subject  to  appropriation,  see  Appeal,  5;  Southern  Ind,  R,  Co. 
V.  Indianapolis,  etc.,  R.  Co.,  360,  376  (19). 

Act  of  1905,  valid,  see  Constitutional  Law,  24,  26;  Vandalia 
Coal  Co.  y.  Indianapolis,  etc.,  R.  Co.,  144. 

New  Trial,  not  permissible  in  appeals  from  interlocutory  order 
appointing  appraisers  in,  see  New  Trial,  6;  Southern  Ind.  R. 
Co.  V.  Indianapolis,  etc.,  R.  Co.,  360,  375  (17). 

Order  appointing  appraisers,  not  appealed  from,  is  conclusive  on 
right  to  condemn,  see  Pleading,  9;  Vandalia  Coal  Co.  v.  Indian- 
apolis, etc.,  R.  Co.,  144,  147  (3). 

Lands  held  by  railioad  company,  subject  to,  see  Raiukoads,  3; 
Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  370  (11). 

Railroad  companies,  in  appropriation  proceedings,  take  their 
rights  of  way  free  from  the  interference  of  artificial  drains,  see 
INTERS,  1;  kew  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  211  (3). 

1.  Police  Power. — Streets. — Street  Railroads. — Raising  Wires. — 
Moving  Houses. — Compelling  a  street  railroad  company,  by  ordi- 
nance, temporarily  to  raise  its  wires  to  permit  a  house  to  be 
moved  thereunder,  is  not  a  taking  of  property  by  eminent  do- 
main, though  expense  results. 

Indiana  R.  Co.  v.  Calvert,  321,  332  (12). 

2.  Damages. — Railroads. — A  landowner  is  dhtitled  to  all  direct 
and  consequential  damages  caused  by  the  appropriation  of  his 
land  by  a  railroad  company,  and  by  the  operation  of  its  trains 
thereon. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  151  (6). 

3.  Failure  of  Landowner  to  Object. — Remedy. — Where  a  land- 
owner or  other  interested  person  stands  by  and  permits  a  rail- 
road company  to  appropriate  his  land  or  his  interest  therein, 
he  may,  under  §903  Bums  1905,  Acts  1905,  p.  59,  §11,  have  an 
appraisement  thereof  and  recover  compensation  and  damages 
substantially  as  if  such  land  or  interest  had  not  been  taken. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  152  (7). 

BHPLOTEBS*  TJABHiTTY  ACT- 

See  Constitutional  Law,  27-38;  Master  and  Servant;  Plead- 
ing. 

Effect  of,  see  Negugence,  17,  18;  Chicago,  etc.,  R.  Co.  v.  Williams, 

276. 
"Other  corporations,"  meaning  of,  see  Words  and  Phrases,  8; 

Bedford  Quarries  Co.  v.  Bough,  671,  688  (7). 

BUUITY— 

See  Injunction;  Receivers;  Specific  Performance. 

Equitable  conversion,  see  Conversion;  Staser  v.  Gaar,  Scott  & 

Co.,  131,  138  (9). 
Guardians  cannot  sue  in,  on  behalf  of  wards,  except  by  statutory 

authority,  see  Parties,  8;  Campbell  v.  Fichter,  645,  650  (8). 
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ESTOPPEL— 

General  appearance  is,  to  deny  corporate  existence,  see  Evii»»lCE, 
22;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  451  (10). 

Mortgagor  cannot  dispute  mortgagee's  title,  see  Mortgages,  8; 
Griffis  V.  First  Nat.  Bank,  546,  551  (6). 

Failure  to  enjoin  does  not  estop  frontager  from  attacking  invalid 
sewer  assessment,  see  Municipal  Corporations,  65-67;  Ed- 
wards V.  Cooper,  54. 

Wife  estopped  from  claiming  that  she  was  a  necessary  party  in  a 
partition  suit,  by  filing  petition  claiming  one-third  of  the  pro- 
ceeds of  the  partition  sale,  see  Partition,  1;  Staser  v.  Gaar, 
Scott  &  Co.,  131,  134  (1). 

Matter  pleaded  in  abatement  cannot  afterwards  be  pleaded  in  bar, 
see  Pleading,  2;  Providence  Washington  Ins.  Co.  v.  Wolf,  690, 
706  (14). 

Contracts. — Breach. — Silence. — Where  an  agent  agreed  with  his 
subagent  that  if  such  subagent  would  find  a  purchaser  for  cer- 
tain lands,  he  should  receive  a  certain  commission,  and  such 
subagent  furnished  such  purchaser,  but  before  the  final  negotia- 
tions such  agent  revoked  by  letter  any  further  action  by  such 
subagent,  the  subsequent  silence  of  such  subagent  durine  such 
final  negotiations  does  not  estop  him  from  claiming  such  com- 
mission. Provident  Trust  Co.  v.  Darrough,  29,  37  (4). 

EYIDEKOE— 

See  New  Trial. 

Weighing  of,  on  appeal,  see  Appeal^  59-61. 

Offers  to  prove — ^how  made  part  of  record,  see  Appeal^  11;  Hart 
V.  Scott,  530,  533  (4). 

Real  evidence — ^how  made  part  of  the  record,  see  Appeal,  12; 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  458  (21). 

Line  and  page  of  transcript  where  found  must  be  set  out,  to  pre- 
sent question  thereon,  see  Appeal,  23;  Inland  Steel  Co.  v.  Smith, 
245,252  (10). 

Reasons  for  objections  to  cannot  be  changed  on  appeal,  see  Ap- 
peal, 37;  Malott  v.  Central  Trust  Co.,  428,  437  (12). 

Ruling  of  trial  court  as  to  admissibility  of  dying  declarations, 
generally  upheld,  see  Appeal,  38;  Williams  v.  State,  87,  91  (6). 

Of  venue,  see  Homicide;  Williams  v.  State,  87,  92  (7). 

Of  the  return  of  an  indictment,  see  Indictment  and  Information, 
8,  9;  Williams  v.  State,  87. 

Showing  that  engineer  was  in  master's  service,  see  Master  and 
Servant,  12;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  452 
(12). 

Showing  that  violation  of  city  ordinance  was  proximate  cause  of 
injury,  see  Negugence,  23;  Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser, A3S,  466  (16). 

Showing  negligence  of  conductor,  see  Railroads,  10;  Chicago,  etc., 
R.  Co.  v.  Williams,  276,  284  (9). 

Of  plaintiff  alone,  sufficient  to  support  answer  to  interrogatory, 
see  Trial,  76;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438, 
452  (18). 
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Purpose  of,  may  be  limited  by  instruction,  see  Trial,  34;  Provi- 
denee  Washington  Ins.  Co.  v.  Wolf,  690,  708  (18). 

Greneral  objections  to  admission  of,  raise  no  question,  see  Trial,  3 ; 
Williams  v.  StaU,  87,  89  (1). 

Weight  of,  for  jury,  see  Trial,  1 ;  New  Castle  Bridge  Co.  v.  Doty, 
259,  268  (12). 

1.  Presumptive. — Relevancy. — Evidence  of  a  collateral  fact  is 
admissible  to  prove  the  controverted  fact,  provided  a  logical  and 
reasonable  inierence  of  the  existence  of  the  controverted  fact 
can  be  drawn  from  the  existence  of  such  collateral  fact. 

Knapp  V.  State,  153,  156  (1). 

2.  Reports  of  Dangerous  Character  of  Decedent. — Denial  by 
Showing  True  Character. — Where  defendant  testifies  that  he 
had  heard,  from  unknown  persons,  reports  that  the  decedent 
had  killed  a  man  in  arresting  him,  the  State  may  prove,  in  re- 
buttal, that  the  man  supposed  to  have  been  killed  died  from 
natural  causes  and  had  no  marks  of  violence  upon  him. 

Knapp  V.  State,  153,  156  (2). 

8.  Executors  and  Administrators. — Heirs. — Verified  Complaint 
for  Receiver. — ^A  verified  complaint  by  the  administrators  of  a 
decedent's  estate,  and  their  depositions,  are  admissible  in  evi- 
dence, under  §506  Bums  1901,  §498  R.  S.  1881,  in  a  suit  for  the 
appointment  of  a  receiver  for  property  belonging  to  such  estate 
but  which  is  in  possession  of  the  defendant  who  claims  same. 

SaUee  v.  Soules,  624,  627  (2). 

4.  Dying  Declarations. — Homicide. — Dying  declarations,  to  be  ad- 
missible in  evidence  in  a  homicide  case,  must  have  been  made 
while  declarant  was  under  a  sense  of  impending  death  and  with- 
out hope  of  recovery.  Williams  v.  State,  87,  90  (2). 

5.  Dying  Declarations.  —  Admissibility. — Who  Determines. — ^The 
trial  judge  and  not  the  jury  determines  the  competency  and 
admissibility  of  evidence  of  dying  declarations. 

WUliams  v.  State,  87,  90  (3). 

6.  Dying  Declarations. — How  Determined. — ^Whether  a  declara- 
tion is  made  when  declarant  was  under  a  sense  of  impending 
death  and  without  hope  may  be  shown  by  declarant's  declara- 
tions or  by  the  circumstances  of  his  injury  and  his  condition. 

Williams  v.  State,  87,  90  (4). 

7.  Dying  Declarations. — What  Are. — ^Where  declarant  was  shot  in 
the  abdomen  three  hours  before  the  witness  spoke  with  him,  and 
was  suffering  intensely  and  he  said  to  witness:  ''I  am  all  in," 
*'I  am  a  goner"  and  ''he  [defendant]  has  made  a  sieve  of  mv 
insides,"  and  then  closed  his  eyes,  his  declarations  are  ad- 
missible on  the  charge  of  homicide. 

Williams  v.  State,  87,  91  (5). 

8.  Reckless  Riding. — Notice. — Negligence. — Master  and  Servant. 
— Evidence  of  prior  reckless  riding  is  admissible  on  the  question 
of  notice  of  the  son's  recklessness  and  incompetency,  in  an  action 
for  negligence  against  the  father  because  of  injuries  received  by 
the  plaintiff  by  reason  of  a  collision  caused  by  such  boy. 

Broadstreet  v.  HaU,  192,  204  (13). 
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9.  Crossing  Railroad. — ^It  is  not  reversible  error^  in  an  aetion 
against  a  railroad  company  for  backing  its  train  over  plaintiff 
whose  foot  was  caught  in  an  unblocked  frog,  to  permit  plaintiff 
to  answer  the  question  whether  he  could  have  crossed  before  the 
train  came  if  his  foot  had  not  been  caught,  there  being  no  con- 
tention of  contributory  negligence. 

Pittsburgh,  etc,,  R.  Co.  v.  Simons,  333,  347  (13). 

10.  Obstruction  of  Drain. — Damages, — Railroads. — Eminent  Do- 
main. — In  a  proceeding  to  condemn  a  railroad  right  of  way,  it 
is  proper  to  show  the  damage  to  a  landowner  caused  by  the 
obstruction  of  his  ditch  and  consequent  backing  of  the  waters 
upon  his  land  by  the  company,  such  obstruction  having  been 
made  prior  to  the  trial. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  213  (8). 

11.  Present  and  Prospective  Damages. — How  Shown. — Railroads. 
— Eminent  Domain. — ^The  present  and  prospective  damages  to 
a  landowner's  farm,  by  the  appropriation  of  a  railroad  right  of 
way,  may  be  shown  by  the  results  of  the  actual  construction, 
if  tiie  road  is  built  before  the  trial  is  held,  the  presumption  being 
that  the  road  was  built  as  the  company  intended  to  build  it 
when  the  complaint  for  condemnation  was  filed. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  213  (9). 

12.  Opinions. — Size  of  Tile  Needed  for  Drains. — The  size  of  a  tile 
needed  for  the  drama^  of  a  large  tract  of  land  is  a  proper 
subject  for  expert  testunony. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  215  (11). 

18.  Opinions. — Question  for  Jury. — ^Witnesses  will  not  be  per- 
mitted to  give  opinion  evidence  on  questions  which  the  jury  is  as 
well  prepared  to  decide,  or  upon  the  exact  questions  the  jury 
is  to  decide.         New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  216  (12). 

14.  Opinions. — When  Details  Cannot  Be  Placed  before  Jury. — 
Where  the  details  necessary  for  an  intelligent  opinion  cannot 
be  adequately  laid  before  the  jury,  expert  evidence  of  the  con- 
clusion to  be  drawn  from  such  details  is  admissible. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  216  (13). 

16.  Value  of  Lands. — Elements  of. — A  witness  in  giving  his 
opinion  of  the  value  of  land  may  be  required  to  descriM  the 
character  of  the  soil  and  to  state  the  crop^  ^  which  it  is 
adapted.  New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  217  (14). 

16.  Inferences. — Servant's  Right  to  be  Where  Killed. — Rail- 
roads.— Jury. — ^Where  a  shipper's  servant  was  pinioned  to  the 
main  track  of  a  railroad  by  the  falling  of  poles  from  the  west 
side  of  a  freight-car  which  he  was  helping  to  load  from  the  east 
side,  and  was  subsequently  killed  there  by  a  passenger-train, 
the  jury  may  properly  infer  that  such  servant  was  on  such  side 
of  the  car  rightfully  in  the  discharge  of  his  duty. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  411  (13). 

17.  Presumptions  of  Fact, — Keeping  within  Legal  Rights. — Per- 
sons are  presumed,  in  the  absence  of  evidence  to  the  contrary, 
to  act  within  their  legal  rights. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  412  (14). 

18.  Presumptions  of  Fact, — Duty  of  Courts  and  Juries, — Courts, 
in  the  absence  of  evidence  to  the  contrary,  should  proceed  slowly 
in  setting  aside  presumptions  of  fact  made  by  a  jury. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  898,  413  (15). 


Digiti 


zed  by  Google 


742  INDEX. 


X  V  JLDB  VOE^Oontiniied* 

19.  Postal  Clerka^—How  Shown  to  Be. — Proof  that  a  railroad 
company  had  been  rc^^larly  carryifig  the  mail  under  some  ar- 
rangement with  the  United  States,  and  that  the  decedoit  had 
becoi  carried  as  a  postal  clerk  on  the  train,  sufficiently  shows 
that  such  company  owed  to  him  the  same  duty  as  to  a  passenger. 

Mcdott  V.  Central  Trust  Co.,  428,  434  (7). 

20.  Promotion, — Postal  Clerks, — ^In  an  action  of  damages  for 
the  death  of  a  postal  clerk,  evidence  that  before  his  death  he 
had  been  assigned  for  promotion  is  admissible. 

Malott  V.  Central  Trust  Co.,  428,  436  (10). 

21.  Objections. — Mv^t  Be  Specific. — Appeal. — Objections  to  evi- 
dence because  "incompetent,  irrelevant,  and  immaterial  and  does 
not  tend  to  prove  any  issue  in  the  case,"  or  that  "it  is  not  ap- 
plicable to  any  issue  in  the  case  and  does  not  tend  to  prove 
the  earning  capacity  of  the  decedent  in  this  case,"  are  too  in- 
definite to  present  any  question. 

Malott  V.  Central  Trust  Co.,  428,  437  (II), 

22.  Admissions. — Corporate  Existence. — Appearance. — EstoppeL 
— A  corporation,  by  entering  a  ^neral  appearance,  e.  g.,  by 
filing  an  answer,  in  an  action,  admits  its  corporate  existence  and 
estops  itself  from  denving  same;  and  it  is  not  necessary  after- 
wards for  the  plaintin  to  prove  such  fact. 

Pittsburgh,  etc.,  R.  Co.  v.  Ligktheiser,  438,  451  (10). 

23.  Injured  Foot. — Railroads. — Negligence. — The  plaintiff,  whose 
foot  was  crushed  by  the  neglig^ce  of  a  railroad  company,  may 
exhibit  such  foot  to  the  jury,  in  an  action  for  damages  on  ac- 
count of  such  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  468  (22)  • 

24.  Carlisle  Tables  of  Mortality. — In  a  personal  injury  case,  the 
Carlisle  tables  of  mortality  are  admissible  to  show  the  plaintiff's 
expectancy  of  life. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  468  (23). 

25.  Striking  Out. — Motions, — Specific. — ^A  motaon  to  strike  out  an 
improper  part  of  an  answer  of  a  witness  should  Include  such 
improper  part  only. 

Pittsburgh,  etc,  R.  Co.  y.  CoUins,  467,  478  (19). 

EXOXPnOlfB— 

See  Appeal,  89-41. 

EXJfiOUTIOS'— 

Supplon^tarv  proceedings  in  aid  of,  see  Statiptss,  26;  West  v. 
State,  ex  rel,  77,  80  (2). 

Supplementary  Proceedings. — Requirements  of. — ^A  proceeeding 
supplementary  to  execution  cannot  be  maintained  under  §827 
Bums  1905,  §815  R.  S.  1881,  without  first  procuring  a  judgment 
against  defendant  and  a  return  of  an  execution  thereon  show- 
ing no  property.  West  v.  State,  ex  rel,  77,  81  (3). 

EX  POST  VAOTO  LAWS- 

Applicable  only  to  criminal,  see  CoNsrmmoNAL  Law,  29;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser,  438,  446  (2). 
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VAOTOBT  AOT- 

Effect  of,  see  Negugbnce,  13-16;  Bessler  y.  Laughlin,  88. 

Complaint  under,  see  Pleading,  25,  26;  Bessler  v.  LaughUn,  38. 

"Guard"— meaning  of,  see  Words  and  Phhasbs,  7:  Bessler  ▼• 
LaughUn,  38,  43  (9). 

PBE8  AND  SALABIES- 

Ma7  be  provided  by  special  act,  see  CoNSTrrunoNAL  Law,  16; 
Board,  etc.,  y.  Albright,  564,  575  (14). 

Of  metropolitan  police,  see  Constitutional  IiAW,  56;  Amett  y. 
BtaU,  ex  reL,  180, 183  (3). 

1.  Constructive. — No  fees  are  collectible  by  a  public  officer,  un- 
less there  is  a  statute  ex]^ressly  authorizing  same,  and  nzing 
the  amount;  and  constructive  fees  are  not  allowable. 

Board,  etc.,  v.  Pike  Civil  Tp.  536,  536.  (1). 

2.  County  Auditors.  —  Road  Tax  Lists.  —  Neither  §6834  Bums 
1901,  Acts  1886,  p.  202,  requiring  county  auditors  to  procure 
and  deliver  road  tax  lists  to  township  trustees,  nor  §16521, 
6622  Bums  1901,  Acts  1895,  p.  319,  §§115,  116,  specifying  the 
fees  to  be  taxed  by  the  auditor,  and  authorizing  the  taxing;  of 
the  same  fees  as  taxed  under  former  laws,  in  cases  of  omission, 
authorize  the  county  auditor  to  tax  any  fee  to  the  township 
trustees  for  providing  them  with  road  tax  lists. 

Board,  etc.,  y.  Pike  Civil  Tp.,  536,  537  (2). 

8.  Counties. — Payment — Voluntary. — Mistakes  of  Law. — A  pay- 
ment to  a  county  by  township  trustees  for  the  procurement  and 
delivery  to  them  of  road  tax  lists  by  the  county  auditor,  is  not 
voluntary  under  a  mistidce  of  law  on  the  part  of  such  townships, 
preventine  a  recovery  thereof,  since  such  townships  did  not 
make  such  payment  nor  consent  thereto. 

Board,  etc.,  v.  Pike  Civil  Tp.,  535,  537  (3). 

4.  Coroners. — Inquests, — Presumptions. — The  holding  of  an  in- 
quest by  a  coroner  is  prima  facie  evidence  that  he  was  war- 
ranted m  so  doine,  but'  upon  a  hearing  of  his  claim  therefor, 
the  question  is  whether  he  is  justly  entitled  to  an  allowance 
for  his  services.  Stults  v.  Board,  etc.,  539,  542  (3). 

6.  Collection  of. — Coroner's  Inquests. — Witnesses. — ^It  is  the 
duty  of  parties  claiming  fees  due  to  them  by  virtue  of  services 
at  a  coroner's  inquest,  to  prosecute  their  own  claims. 

Stults  V.  Board,  etc.,  539,  544  (5). 

TELLOW  8EBVANT— 

See  Master  and  SsayANT. 
7BV0ES- 

Damages  for  failure  to  fence,  not  assessable  in  eminent  domain, 
see  Damages,  5;  Indianapolis,  etc..  Traction  Co.  v.  Larrabee, 
237,  244  (5). 

Absence  of,  in  stock  killing  cases,  see  Raiiaoads,  28-82. 

FOBBOLOSTTBE- 

See  Mortgages. 

Of  sewer-assessment  liens,  complaint  for,  see  Pleading,  86;  Ed' 
wards  v.  Cooper,  54,  58  (1). 
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FOBGEBT- 

See  Indictment  and  Information,  6,  7;  State  v.  Hazzard,  163. 

Of  the  name  of  a  "subscriber,^  see  Words  and  Phrases,  3; 
State  V.  Hazzard,  163,  166  (3). 

1.  Writing. — Legal  Validity  of. — The  unauthorized  signing  of 
another's  name  to  a  writing  which  discloses  upon  its  face  that 
it  has  some  apparent  legal  effect,  though  it  does  not  appear  to 
be  perfect,  constitutes  forgery.     State  v.  Hazzard,  163,  167  (6). 

2.  Writing. — Void. — ^Where  a  written  instrument  appears  upon 
its  face  to  be  void  as  a  matter  of  law,  a  charge  of  forgery 
thereof  cannot  be  maintained.      State  v.  Hazzard,  163,  167  (7). 

8.  Writing. — Legal  Effect  of. — Forgery  may  be  predicated  upon 
any  writing,  which,  if  genuine,  would  operate  as  the  foundation 
of  a  person's  liability  or  the  evidence  of  his  right. 

State  V.  Hazzard,  163,  168  (8). 

70BKEB  JBOPABBT- 

See  Criminal  Law. 

7BAN0HISE8— 

See  Municipal  Corporations. 

TBAXTD— 

See  Rape. 

GAS- 

Regulating  rates,  see  Municipal  Corporations,  8;  City  of  Rich- 
mond V.  Richmond  Nat.  Gas  Co.,  82,  84  (1). 

GUABDIAN  AND  WABD- 

Suits  by,  see  Parties. 

TTA-RTgAfl  0OBPU8- 

Lies  to  release  prisoner  whose  term  has  expired,  see  Criminal 
Law,  10;  Peedy.  Brewster,  51. 

1.  Motion  to  Qtiash. — A  motion  to  quash  the  writ  of  hahe€u 
corpus  tests  the  sufficiency  of  the  application  therefor. 

Hardin  v.  Hardin,  352,  356  (1). 

2.  Collateral  Attack. — Custody  of  Child. — In  a  habeas  corpus 
proceeding,  the  plaintiff,  having  the  rieht  of  custody  of  an 
mfant  for  one  week  out  of  every  three,  oy  virtue  of  a  sister- 
state  decree,  cannot  succeed  while  demanding  the  unconditional 
release  of  such  infant.  Hardin  y.  Hardin,  352,  359  (6). 

HXAIiTH^ 

See  PoucE  Power. 
HIGHWAYS- 

See  Railroads. 

Negligent  use  of,  by  rider,  actionable,  see  Negligence,  4;  Broad- 
street  V.  Hall,  192,  199  (6). 

1.  Improvement. —  Petitions.  —  Abutting  Lands.  —  What  Are. — 
The  lands  in  southwest  comer  of  section  three,  and  the  south- 
east comer  of  section  four,  abut  upon  a  public  highway  running 
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north  on  the  section  line  to  such  comer,  and  thence  west  along 
the  section  line  from  such  comer,  within  the  meaning  of  section 
two  of  the  act  of  1903  (Acts  1903,  p.  255). 

Kemp  V.  Goodnight,  174,  177  (1). 

2.  Statutes.  —  Lands  Abutting,  —  Words  and  Phrases,  —  Section 
two  of  the  act  of  1903  (Acts  1903,  p.  255)  providing  that  a  ma- 
jority of  the  ''resident  landholders  of  the  county  whose  lands 
abut  upon  the  proposed  improvement"  refers  to  the  ground 
forming  the  earui's  surface  contiguous  to  such  improvement. 

Kemp  V.  Goodnight,  174,  178   (4). 

3.  Statutes. — Abutting  Lands, — Words  and  Phrases, — Section 
two  of  the  act  of  1903  (Acts  1903,  p.  255),  providing  that 
petitions  for  the  improvement  of  highways  must  be  ''signed  by 
a  majority  of  the  resident  landholders  of  the  county  whose 
lands  abut  upon  the  proposed  improvement,"  refers  only  to 
those  residents  of  the  county  who  own  a  fee  simple  in  such 
lands,  and  does  not  refer  to  life  tenants. 

Kemp  V.  Goodnight,  174,  178  (5). 

4.  Remonstrances,  —  Costs  and  Benefits,  —  Utility,  —  Decision  of 
Board  Final, — Striking  out  on  Appeal, — Statutes, — It  is  harm- 
less error  to  refuse  to  permit  an  amendment  of  a  highway 
improvement  remonstrance,  under  the  act  of  1903  (Acts  1903, 
p.  255),  by  striking  out  the  portions  relatine  to  the  costs  ex- 
ceeding the  benefits  and  public  inutility,  since  §14  of  such  statute 
makes  the  decision  of  tne  board  final  on  such  questions,  and 
the  court  could  not  determine  them  though  they  remained  in 
the  record.  Kemp  v.  Goodnight,  174,  179   (6). 

5.  Amendments  on  Appeal, — Jurisdiction, — Motion  to  Dismiss, — 
Where  remonstrants,  in  a  highway  improvement  proceeding, 
on  appeal  from  the  board,  filed,  in  the  circuit  court,  a  motion 
to  dismiss,  which  the  court  overruled,  it  was  not  erroneous  to 
refuse  to  permit  the  filing  of  a  remonstrance  questioning  the 
jurisdiction  of  the  court.       Kemp  v.  Goodnight,  174,  179  (7). 

HOGS- 

See  Animals. 
HOMIOIDE- 

As  to  dying  declaration,  see  Evidence,  4-7;  Williams  v.  State,  87. 

Venue,  —  Evidence,  —  Sufficiency.  —  Where  an  indictment  was 
returned  and  trial  had  in  Marion  county,  evidence  that  defend- 
ant committ^  the  crime  at  the  rear  of  number  2336  Indian- 
apolis avenue,  and  that  it  occurred  in  "this  county  and  State," 
sufiiciently  sustains  the  venue. 

WiUiams  v.  State,  87,  92  (7). 

H0U8E8- 

Moving  house  along  street,  not  nuisance,  see  Nuisance,  5;  In- 
diana R.  Co,  V.  Calvert,  321,  326  (3). 

HXTSBAKD  AND  WIPB- 

See  Mortgages. 

Statute  giving  wife  one-third  of  husband's  property  on  judicial 
sale,  does  not  deprive  him  of  property  without  due  process,  see 
Constitutional  LAW,  39;  Green  v.  Estabrook,  123,  131  (12). 
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HUBBAITD  AND  WI7B— OontixraAd. 

Marriage  is  valuable  consideration,  see  Ck)NTRACT8,  4. 

Deeds  to,  see  Deeds. 

Rights  of  wife,  see  Judicial  Sales. 

Rights  of  wife  on  partition  sale  of  husband's  lands,  see  Pab- 
TITION,  1,  2;  Staaer  v.  (kuir,  Scott  A  Co.,  131. 

Statutory  rights  of,  see  Statutes,  16-18;  Green  v.  Estahrook,  123. 

1.  Dower, — Descent  and  Distribution. — ^The  marital  right  of  the 
widow  is  highly  favored  in  law,  since  it  is  a  moral,  legal  and 
equitable  right.  Staser  v.  Gaar,  Scott  &  Co.,  131,  136  (2) . 

2.  Inchoate  Rights. — Protection  of. — The  wife's  inchoate  right 
in  her  husband's  land  is  more  than  a  mere  possibility;  and  it 
may  be  protected  by  the  courts. 

Staser  v.  Gaar,  Scott  A  Co.,  131,  136  (5). 

IKDIOTMBNT  AND  IITFOBMATZOK- 

Must  be  specific,  see  Constitutional  Law,  1;  Riley  v.  State,  657, 
661  (5). 

1.  Embezzlement  —  Employes.  —  How  Charged.  —  Words  and 
Phrases. — ^An  information  charging  an  employe  with  the  crime 
of  embezzlement  must  show  that  such  employe  obtained  pos- 
session of  the  money  or  property  misappropriated  ''by  virtue 
of  such  employment;"  and  the  charge  that  he  obtained  such 
money  or  property  ''as  such  employe,    is  not  sufficient. 

Wright  v.  State,  643. 

2.  Falsely  Attesting  Deed. — Notaries  Public. — Accessories  be- 
fore the  Fact. — An  indictment  charing  defendant  as  acces- 
sory before  the  fact  to  a  notary  public's  falsely  certifying  tiie 
aclmowledgment  of  a  deed,  which  deed  purported  to  have  beoi 
executed  by  a  certain  woman  to  the  defendant,  is  bad,  where 
such  indictment  shows  that  such  deed  was  executed  by  such 
woman  and  her  husband,  it  being  impossible  to  ascertain  which 
of  such  acknowledgments  the  notary  public  falsely  attested. 

Riley  v.  State,  657,  659  (1). 

3.  Allegations. — Assumptions. — Allegations  in  an  indictment 
must  be  positive,  and  assumptions  or  recitals  of  fact  will  not 
be  indulged.  Riley  v.  State,  657,  660  (2). 

4.  Material  allegations. — Falsely  Attesting  Deed. — Notaries  Pub- 
lic.— In  charging  defendant  as  an  accessory  before  ttie  fact 
to  a  notary  public's  falsely  certifying  to  the  acknowledgment 
of  a  deed,  it  is  material  and  essential  that  such  charge  show 
whose  acknowledgment  was  so  certified. 

Riley  v.  State,  657,  660   (3). 

5.  Written  Instruments. — Setting  Out, — Statutes. — Section  1829 
Bums  1905,  Acts  1905,  pp.  584,  624,  §188,  making  it  sufficient 
in  an  indictment  to  describe  the  writing  in  question  by  any 
name  or  designation  by  which  the  same  is  usually  known,  has 
the  effect  of  making  it  unnecessary  to  set  out  the  writing  in 
words.  Riley  v.  State,  657,  660  (4). 

6.  Forgery. — Writing. — An  indictment  charging  that  defendant 
forged  the  following  writing: 
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"History  of  Henry  County,  Indiana.  Military  Edition.  Fully 
Illustrated.   By  George  Hazzard.   Two  volumes,  $10. 

Subscribers Post-office  address 

Nelson  Allen  j  Moreland,  Indiana.'' 

is  sufficient  under  §2354  Bums  1901,  f2206  R.  S.  1881. 

State  V.  Hazzard,  163,  165  (2). 

7.  Forgery. — Writing. — Apparently  Void. — Extrinsic  Facts. — An 
indictment  for  the  forgery  of  an  apparently  void  instrument 
must  show  such  extrinsic  facts  as  will  show  such  writing  to 
have  a  legal  effect.  State  v.  Hazzard,  163,  168  (9). 

8.  Return  of. — Evidence. — Recording. — ^Where  the  record,  on 
appeal,  shows  that  an  indictment  was  returned  into  open  court 
by  a  regularly  organized  and  qualified  grand  jury,  it  is  not 
subject  to  a  motion  to  quash  because  not  shown  to  have  been 
filed  in  court,  though  the  clerk  did  not  indorse  the  fact  of  its 
return  or  filing,  or  record  the  same. 

Williams  v.  State,  87,  92   (8). 

9.  Return. — Regularity. — Appeal. — ^Where  defendant's  substan- 
tial rights  are  not  shown  to  have  been  violated,  a  reversal  will 
not  be  ordered,  where  the  record  shows  the  regrular  empaneling  of 
a  grand  jury,  tiie  return  of  an  indictment  into  open  court,  the 
proper  indorsements  on  such  indictment  and  a  trial  and  con- 
viction thereon.  Williams  v.  State,  87,  93  (9). 

ZV7AHTS— 

See  Habeas  Corpus;  Parent  and  Chiu). 

Neeligence  of,  see  Railroads,  27;  Pittsburgh,  etc.,  R.  Co.  ▼. 
Simons,  333,  347  (12). 

UIJ  UKOTiOV— 

Does  not  lie  to  compel  a  public-service  corporation  to  furnish 
heat,  see  Contracts,  3;  Fowler  Utilities  Co.  v.  Gray,  1,  7  (7). 

Receiver  will  not  be  appointed,  without  notice,  where  same  result 
may  be  obtained  by  temporary  restraining  order,  see  Re- 
ceivers, 7;  Henderson  v.  Reynolds,  522,  527  (6). 

1.  Breach  of  Contract. — Mutuality. — Specifie  Performance. — An 
injunction  will  not  issue  in  favor  of  plaintiff,  a  party  to  a 
contract,  to  prevent  the  defendant's  violation  thereof,  unless 
such  defendant  could  enforce  specific  performance  of  such  con- 
tract against  plaintiff,  or,  unless  plaintiff  has  already  per- 
formed nis  part  of  the  contract. 

Fowler  Utilities  Co.  v.  Gray,  1,  3,  (1). 

2.  Contracts. — Breach. — Specific  Performance. — The  rules  of 
law,  applicable  in  suits  for  specific  performance,  govern  suits 
for  injunction  to  prevent  the  breach  of  a  contract. 

Fowler  Utilities  Co.  v.  Gray,  1,  4  (3). 

S.  Contracts. — Legal  Remedy. — Equity  will  not  take  cop:nizance 
of  the  enforcement  of  contracts  where  the  law  furnishes  an 
adequate  remedy  thereon,  or  where  they  are  not  free  from 
doubt  as  to  the  meaning  of  their  provisions. 

Fowler  Utilities  Co.  v.  Gray,  1,  6  (6). 

XVaXTBSTS— 

See  Coroners. 
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IK8TBU0TI0V8- 

See  Trial. 

IKSUKAVOB— 

As  to  answer  of  no  appraisemeit  and  reply  of  waiver,  see  Plead- 
ing, 1;  Providence  Washington  Ina.  Co.  ▼.  Wolf,  690,  703  (9). 

Instructions  in  case  of,  see  Trial,  34-38;  Providence  Washington 
Ins.  Co.  V.  Wolf,  690. 

1.  Proofs  of  Loss. — Waiver. — ^The  waiver  of  proofs  of  loss  may 
be  inferred  from  such  acts  and  conduct  as  are  inconsistent  with 
an  intention  to  insist  upon  strict  performance. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  697  (1). 

2.  Proofs  of  Loss. — Waiver. — A  distinct  recognition  of  liability, 
by  an  insurance  company,  as  by  an  offer  to  pay  all  or  part  of 
the  loss,  is  a  waiver  of  formal  notice  and  proofs  of  loss,  or  of 
defects  therein. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  698  (2). 

3.  Conditions  Beneficial  to  Company. — Waiver. — ^Performance  of 
the  conditions  beneficial  to  an  msurance  company  may  be 
waived  by  such  company,  and  such  waiver  may  be  inferred  from 
the  conduct  of  such  company's  ag^its. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  699  (3). 

4.  Conditions  Precedent. — Arbitration, — Waiver. — ^A  condition  in 
an  insurance  policy  requiring  arbitration  as  a  condition  prece- 
dent to  bringing  an  action  thereon,  is  waived  by  any  conduct 
preventing  an  appraisal  or  an  award,  or  by  failure  or  refusal 
promptly  to  secure  a  fair  and  reasonable  appraisement,  after 
one  is  agreed  upon. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  699   (4). 

6.  Arbitration. — Appraisement. — Tims  for. — Payment. — ^A  pro- 
vision in  a  fire  policy  giving  the  company  sixty  days  after 
notice  and  satisfactory  proof  of  loss,  to  pay  the  loss,  does  not 
give  the  company,  after  an  agreement  for  an  appraisal,  sixty 
days  within  which  to  commence  such  appraisal. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  702   (6). 

6.  Appraisement. — Tim>e  for. — Question  for  Jury. — A  fire  com- 
pany must  commence  the  appraisement  of  a  loss,  where  an  ap- 
praisement is  necessary,  within  a  reasonable  time,  and,  in  case 
of  failure  of  an  appraiser  to  appear,  appoint  another  within 
a  reasonable  time  thereafter;  and  whether  the  time  taken  is 
reasonable  is  a  question  for  the  jury. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  702  (7). 

7.  Appraisement. — Delay. — Question  for  Jury. — ^Where  a  fire 
company  agreed  to  commence  an  etppraisement  of  a  fire-and 
water-damaged  stock  of  goods,  not  fullv  covered  by  insurance, 
on  January  19,  on  which  day  assured^s  appraiser  was  ready 
but  the  company's  appraiser  failed  to  appear,  and  on  January 
28,  assured  telegraphed  said  company  but  it  failed  to  respond, 
assured  three  days  afterwards  proceeding  to  dispose  of  the 
goods,  the  question  of  waiver  of  proofs  of  loss  and  appraise- 
ment is  for  the  jury. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  703  (8). 
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INTBB&0OAT0SIB8  TO  JUBT- 

See  Trial»  71-82. 

Answers  to  may  show  on  which  nara^aph  of  complaint  verdict  is 
founded,  see  Pleading,  43;  Chicago,  etc.,  R.  Co,  v.  Williama, 
276,  278  (1). 

Counsel  may  commit  on,  in  argument,  see  Trial,  77;  Pitta- 
burgh,  etc.,  R.  Co.  y.  Lightheiser,  438,  460  (29). 

IKTEB8TATB  OOMMEBOE— 

Licensing  breweries,  distilleries  and  depots  of  same,  does  not 
affect,  see  Constitutional  Law,  40;  Schmidt  v.  City  of  In- 
dianapolia,  631,  639  (7). 

INTE&XmBAN  BAXLBOADB- 

See  Damages. 
INTOXIOATINa  LiaUOBS- 

See  Constitutional  Law. 

Cities  may  license  breweries,  distilleries  and  depots  of  same,  see 
Constitutional  Law,  40;  Schmidt  v.  City  of  Indianapolis,  631, 
639  (7). 

Validity  of  act  of  1905  (Acts  1906,  p.  7,  872831  Bums  1905), 
providing  for  general  remonstrance,  see  Constitutional  Law, 
44;  Cain  v.  AUen,  8,  23  (12). 

Selling,  bartering  and  giving  intoxicating  liquors  constitute  sepa- 
rate offenses,  see  Criminal  Law,  2;  State  v.  Reed,  588,  590  (2). 

Defining  residence  districts,  see  MuNiaPAL  Corporations,  14-27. 

Answer  that  isaloon  was  not  in  residence  district,  bad,  where  it 
also  shows  it  was  in  such  district,  see  Pleading,  4;  City  of 
Greencaetle  ▼.  Thompson,  493,  503  (6). 

1.  License,  —  Remonstrance,  —  Under  §72831  Bums  1905,  Acts 
1905,  p.  7,  the  legal  voters  of  a  township  or  city  ward  may  re- 
monstrate against  a  single  applicant  for  license  to  sell  intoxi- 
cating liquors,  or  against  all  applicants. 

Cain  V.  Allen,  S,  17  (3). 

2.  Statutes. — Construction. — The  act  of  1905  (Acts  1905,  p.  7, 
§72831  Bums  1905),  retaining  the  individual  remonstrance 
against  granting  license  to  sell  liquors,  and  adding  the  ri^ht 
to  file  a  ''blanket"  remonstrance  against  all  applicants,  is  im- 
pressed with  the  construction  accorded  to  the  original  statute 
(Acts  1895,  p.  248,  §9,  §72831  Bums  1901). 

Cain  ▼.  Allen,  8,  18  (4). 

3.  License, — Remonstrance, — Statutes, — Jurisdiction, — ^Under  the 
act  of  1895  (Acts  1895,  p.  248,  §9,  §72831  Bums  1901)  and  the 
act  of  1905  (Acts  1905,  p.  7,  §72831  Bums  1905)  the  board  of 
commissioners,  in  the  event  it  is  found  that  a  remonstrance 
signed  bv  a  majority  of  the  voters  of  the  township  was  duly 
filed  with  the  auditor,  has  no  jurisdiction  to  proceed  further, 
but  must  refuse  a  license.  Cain  v.  Allen,  8,  18  (5). 

4.  Remonstrance. — General. — Under  the  act  of  1905  (Acts  1905, 
p.  7,  §72831  Bums  1905)  the  majority  of  the  voters  of  a  town- 
ship or  ward  may  file  a  "blanket"  remonstrance  and  thus  pre- 
vent the  granting  of  a  liquor  license  to  any  one  for  a  period  of 
two  years.  Cain  v.  Allen,  8,  20  (6). 
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5.  Remonstrance.  —  Parties.  —  Procedure.  —  Burden  of  Proof. — 
Where  a  general  remonstrance  against  the  granting  of  a  liquor 
license  is  tiled  with  the  county  auditor,  the  remonstrators  be- 
come adverse  parties  to  subsequent  applicants,  and  each  side 
is  entitled  to  a  hearing  thereon,  the  burden  being  upon  the  re- 
monstrators to  show  that  a  majority  of  the  voters  have  signed. 

Cain  y.  Allen,  S,  20  (7). 

(y.  License.  —  Application. — Denial. — Remonstrance. — ^The  denial 
of  an  application  for  license  to  sell  liquor,  because  of  a  ronon- 
strance,  precludes  another  application  by  the  same  party  for  a 
period  of  two  years  from  the  nling  of  the  remonstrance. 

Cam  V.  AUen,  8,  21  (8). 

7.  Remonstrance. — Contest  of. — ^An  applicant  for  a  license  to  sell 
intoxicating  liquors  may  contest  the  validity  of  a  prior  ronon- 
btrance  filed  and  adjudged  by  the  board  to  be  sufficient. 

Cain  V.  Allen,  8,  22  (9). 

8.  Remonstrance. — Action  of  Board. — Boards  of  commissioners 
have  no  jurisdiction,  except  where  an  application  for  license  to 
sell  liquors  is  filed,  to  determine  the  sufficiency  of  a  remon- 
strance filed  under  172881  Bums  1905,  Acts  1905,  p.  7. 

Cain  V.  Allen,  S,  23  (11). 

9.  Remonstrance.';-Execution. — Power  of  Attorney. — The  voters 
of  a  township  of  ward  may  by  a  written  instrument  authorize 
an  agent  or  attorney  to  sign  for  them  a  general  liquor  remon- 
strance provided  for  by  §7283i  Bums  1905,  Acts  1906,  p.  7. 

Cain  V.  Allen,  8,  24  (18). 

10.  Property. — Regulation. — ^While  the  law  recognizes  a  prop- 
erty right  m  intoxicating  liquors,  still  such  ownership  is  suoject 
to  legislative  regulation  under  the  police  power. 

Cain  Y.  Allen,  S,2i  (16). 

11.  General  Remonstrance. — Withdrawals. — ^Voters  have  no  right 
to  withdraw  from  general  remonstrances,  filed  under  the  act  of 
1905  (Acts  1905,  p.  7,  §72831  Bums  1905),  after  the  beginning 
of  the  three-day  period  prior  to  the  commencement  of  the  regu- 
lar session  of  the  board. 

Cain  V.  AUen,  S,  25  (18),  26  (18),  28  (18). 

12.  Remonstrance. — Form. — A  liquor  remonstrance  substantially 
in  the  form  prescribed  by  statute  (§72831  Bums  1905,  Acts 
1905,  p.  7)  is  sufficient  Cain  v.  Allen,  8,  26  (19). 

13.  General  Remonstrance. — Tim^  for  Filing. — A  general  remon- 
strance against  the  granting  of  a  liquor  license  may  be  filed 
three  days  before  any  regular  session  of  the  board  of  commis- 
sioners. Cain  V.  Allen,  8,  28  (20). 

14.  Remonstrance. — Right  of  Withdrawal. — ^Where  a  general  re- 
monstrance against  the  grant  of  a  liauor  license  in  a  certain 
town^ip  was  filed  three  days  before  the  October  term  of  com- 
missioners' court,  the  remonstrators  thereon  have  no  right  to 
withdraw  their  names  at  the  Novonber  term,  such  signatures 
being  effective  for  two  years  from  such  October  term. 

Regadanz  v.  Haines,  140,  144  (2). 

15.  ** Blanket"  Remonstrances. — ^The  filing  of  a  ''blanket'*  remon- 
strance containing  a  majority  of  the  legal  voters  of  a  township 
deprives  the  circuit  court,  on  appeal  from  the  board  of  commis- 
sioners, of  the  right  to  grant  a  license  in  such  township. 

Regadanz  v.  Haines,  140, 144  (8). 
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16.  Remonatranees.  —  Appeal.  —  Subsequent  Remonstraneea.  — 
Where  a  remonstrance,  under  §72831  Bums  1901,  Acts  1895, 
p.  248,  §9,  was  filed  against  an  applicant  for  license  to  retail 
intoxicating:  liqpiors,  and  he  appealed  from  the  order  of  the 
board  of  commissioners  refusing  such  license,  the  remonstrants 
cannot  defend  in  the  circuit  court  on  the  ground  that  a  remon- 
strance, under  $72831  Bums  1905,  Acts  1905,  p.  7,  against  the 
traffic  within  such  territory,  was  subsequently  filed  with  such 
board  and  sustained.  Sanaeack  v.  Ader,  559,  561  (1). 

17.  Remonstrante, — Substituting  on  Appeal. — ^Where  a  sole  re- 
monstrant contested,  before  the  board  of  commissioners,  an  ap- 
plication for  license  to  retail  intoxicating  liquors,  another 
remonstrant  cannot  be  substituted  on  appeal. 

Sanasack  v.  Ader,  559,  562  (3). 

18.  Remonstrances  Against  Traffic.  —  Effect.  —  A  remonstrance, 
under  72831  Bums  1905,  Acts  1905,  p.  7,  constitutes  a  defense 
against  an  application  for  license;  and  each  applicant  may  con- 
test the  validity  of  same.  Sanasack  v.  Ader,  559,  563  (4)  • 

19.  Police  Power. — The  liquor  traffic  being  necessarily  dangerous 
and  destructive,  is  a  fit  subject  for  the  exercise  of  the  police 
power;  and  the  legislature  may  license,  regulate  or  prohibit 
same.  Schmidt  v.  City  of  Indianapolis,  631,  638  (6). 

20.  License. — Excessive. — Municipal  Corporations. — A  city  ordi- 
nance Imposing  a  license  fee  of  $1,000  upon  breweries,  distiller- 
ies and  depots  of  same  Is  not  invalid  because  excessive,  since 
the  license  fee  may  be  regulated  so  as  to  discourage  the  busi- 
ness. Schmidt  v.  City  of  Indianapolis,  631,  640  (8)^ 

21.  Legislative  Powers. — The  legislature,  except  where  restricted 
by  the  Constitution,  has  the  exclusive  control  over  the  sales  of 
intoxicating  liquors. 

City  of  Greencastle  v.  Thompson,  493,  501  (2). 

22.  Municipal  Corporations. — Delegation  of  Power  to. — In  the 
absence  of  constitutional  Inhibition,  the  legislature  may  delegate 
to  municipal  corporations  the  power  to  control,  regfulate  and 
prohibit  the  liquor  traffic. 

City  of  Greencastle  v,  Thompson,  493,  502  (8). 

JTJDQBS— 

Salaries  of,  for  newly-created  courts,  see  CoNSTrruriONAL  Law, 
17;  Board,  etc.,  v.  Albright,  564,  576  (15). 

Misconduct  of,  as  ground  for  a  new  trial,  see  New  Trial,  10; 
Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  479  (20). 

JXJDOMENT— 

As  to  appeals  from,  see  Appeal,  43-48. 

Motion  in  arrest  of,  part  of  record  proper,  see  APPEAL,  47;  Ma^ 
lott  V.  Central  Trust  Co.,  428,  432  (3). 

As  to  law  of  the  case,  see  Appeal,  48;  Pittsburgh,  etc.,  R.  Co.  v. 
CoUins,  467,  472  (2). 

Entered,  on  appeal,  as  of  date  of  submission,  where  death  inter- 
venes, see  Appeal,  51;  Walters  v.  WcUters,  45,  51  (10). 
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Sentences   run   concurrently,  see  Gbiminal  LAW,  10;  FMd  ▼• 

Brewster,  61. 

Certificate  of  election,  not  subject  to  a  collateral  attack,  see  Elec- 
tions, 1;  Hay  v.  State,  ex  reL,  606,  515  (2). 

Condition  precedent  to  supplementary  proceedings,  see  Execu- 
tion; West  V.  State,  ex  rel.,  77,  81  (3). 

Of  sister  state  cannot  be  collaterally  attacked  in  action  founded 
thereon,  see  Habeas  Corpus,  2;  Hardin  v.  Hardin^  362,  359  (6). 

Personal  judgment  may  be  rendered  against  railroad  company  for 
street  assessment,  see  Municipal  Corporations,  35;  Pittsburgh, 
etc.,  R.  Co.  V.  Taber,  419,  421  (1). 

Street  assessments,  made  by  the  front-foot  rule,  not  subject  to 
collateral  attack,  see  Municipal  Corporations,  40;  Pittsburgh, 
etc.,  R.  Co.  V.  Taber,  419,  425  (7). 

As  to  collateral  attack  on  sewer  assessment,  see  Municipal  Cor- 
porations, 48;  Edwards  v.  Cooper,  54,  65  (8). 

Order  appointing  appraisers,  in  eminent  domain,  condusfve  on 
right  to  condemn,  unless  appealed  from,  see  Pleading,  9;  Van- 
dalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  147  (8). 

Complaint  on,  see  Pleading,  21-23;  Hardin  v.  Hardin,  852. 

Motion  in  arrest  of,  should  be  sustained^  where  no  jurisdictioii, 
see  Trial,  60;  Emsperger  v.  City  of  Mishawaka,  253,  258  (10). 

1.  Final. — What  Is. — A  judgment  disposing  of  the  whole  contro- 
versy as  to  all  of  the  parties,  is  final,  regardless  of  the  particu- 
lar form  of  words  used.       State,  ex  reL,  v.  Lung,  553,  555  (1). 

2.  Final. — Sustaining  Demurrer. — Refusal  to  Plead. — A  judg- 
ment showing  merely  that  the  court  sustained  a  demurrer  to  the 
complaint  and  that  plaintiff  refused  to  plead  further,  does  not 
show  a  final  judgment         State,  ex  reL,  v.  Lung,  553,  555  (2). 

3.  Final. — Refusal  to  Plead. — Costs. — A  judgment  showing  that 
the  demurrer  to  plaintiff's  complaint  was  sustained  and  that 
plaintiff  refused  to  plead  further,  and  concluding:  ''It  is  there- 
fore considered  and  adjudged  by  the  court  that  the  defendimts 
do  have  and  recover  of  and  from  the  plaintiff  the  costs  of  this 
action  herein  made,  taxed  at dollars,"  is  final. 

State,  ex  reL,  v.  Lung,  553,  565  (8). 

4.  Final. — Defects. — Curing  of. — Statutes. — The  failure  to  in- 
sert in  a  judgment,  evidently  intended  to  end  the  case,  that 
plaintiff  take  nothing  by  reason  of  the  complaint,  or  tliat  de- 
lendants  go  hence  without  day,  is  cured  by  §670  Bums  1901, 
11658  R.  S.  1881,  providing  that  defects,  variances  and  imper- 
fections which  might  be  amended  in  the  trial  court,  shall  be  so 
considered.  State,  ex  reL,  v.  Lung,  553,  556  (4). 

5.  Divorce. — Binding  Force,  in  Sister  State. — A  decree  divorcing 
the  parents  and  providing  for  the  custody  of  the  children,  ren- 
dered by  a  sister-state  court,  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  will  be  given  full  force  and  effect  in 
the  courts  of  this  State. 

Hardin  v.  Hardin,  352,  356  (2),  359  (2). 
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6.  Motion  to  Modify. — ^Where  the  form  or  details  of  a  decree  are 
objectionable,  a  motion  to  modify  same  is  the  proper  practice. 

Southern  Ind.  R,  Co.  v.  Indianapolis,  etc.,  K.  Co.,  360, 
377  (20). 

7.  Interlocutory. — Subsequent  Modification* — ^Interlocutory  orders 
are  subject  to  subseouent  modifications. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc,  R*  Co.,  860, 
377  (21). 

8.  Jurisdiction. — Collateral  Attack. — Where  attorneys  appeared 
for  heirs  in  a  suit  to  sell  lands  for  the  payment  of  the  an- 
cestor's debts,  and  such  heirs  later  moved  to  set  aside  the  decree 
entered,  on  the  ground  that  they  were  not  parties  thereto  and 
that  such  attomevs  were  unauthorized  to  appear  for  them,  and 
the  court,  after  hearing  the  evidence  thereon,  overruled  such 
motion,  they  cannot  afterwards  in  a  separate  suit  question  the 
validity  of  such  decree  of  sale. 

Griffis  V.  First  Nat.  Bank,  646,  658  (8). 

9.  Collateral  Attack. — Cities. — Sewers. — Mere  irregularities  by 
the  board  of  public  works  in  the  construction  of  a  sewer,  even 
though  in  obtaining  jurisdiction,  do  not  render  the  proceedings 
subject  to  collateral  attack.      Edwards  v.  Cooper,  54,  70  (19). 

10.  Void. — Annexation  of  Territory. — Cities. — An  order  of  the 
city  council  for  the  annexation  of  unplatted  land  contiguous  to 
such  city,  made  without  the  consent  of  the  owner  of  such  land,  is 
void  for  want  of  jurisdiction. 

Emsperger  v.  City  of  Mishawaka,  268,  256  (4). 

11.  What  Is. — A  judgment  imports  the  final  sentence  or  decision 
of  a  court  of  law,  wherein  the  rights  of  the  parties  therein  are 
judicially  determined.  West  v.  State,  ex  rel,  77,  81  (4). 

12.  Collateral  Attack. — Supplementary  Proceedings. — ^Defendant, 
in  supplementary  proceedings,  cannot  question  the  judgment  on 
which  such  proceedings  are  founded. 

West  V.  State,  ex  reL,  77, 81  (6). 

jrXTDIOIAL  SAIiES- 

See  Partition. 

As  to  wife's  rights  on  sale  of  husband's  land,  see  Gonotitutional 
Law,  39;  Green  v.  Estabrook,  123,  131  (12). 

Statutory  rights  of  wife,  see  Statutes,  17;  Green  v.  Estabrook, 
123,  129  (7). 

Wife^s  Rights. — Subsequent  Deed  from  Husband  to  Wif^s  Third. 
— Purpose  of  Statute. — A  subsequent  deed,  the  wife  not  joining, 
to  the  wife's  one-third  of  land  of  the  husband,  two-thirds  of 
which  was  first  ordered  sold  at  judicial  sale,  conveys  nothine, 
the  statute  (§2669  Burns  1901,  §2508  R.  S.  1881)  vesting  title 
to  same  in  her,  the  purpose  of  the  statute  being  to  secure  the 
wife  against  the  husband's  misfortune  as  well  as  his  improvi- 
dence. Green  y,  Estabrook,  128,  180  (9). 

JTTBISBIOnOV^ 

See  Judgment. 

Question  of,  presentable  at  any  time,  see  Appeal,  18;  Sanasaek  t. 
Ader,  559,  562  (2). 

Vol.  168—48 
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Of  Supreme  and  Appellate  Courts,  in  ease  of  judgment  for 
|2,945,  where  validi^  of  statute,  repeatedly  sustained,  is  again 
questioned,  see  Appeal^  42;  Pittsburgh,  etc.,  R.  Co,  y.  Rogers, 
483,485  (2). 

Of  Supreme  Court,  where  judgment  is  less  than  $50  and  the  con- 
struction of  a  statute  is  involved,  see  Appeal,  43-46;  Stults  v. 
Board,  etc.,  539. 

As  to  parties  on  appeal,  see  Appeal,  52,  63;  Brown  v.  Brown, 
654. 

Of  courts,  see  Constitutional  Law,  11-13;  Board,  etc.,  v.  Al- 
bright, 564. 

Board  has  none,  where  majority  has  remonstrated  against  grant- 
ing liquor  license,  see  Intoxicating  Liquors,  3;  Cain  v.  Allen, 
8,  18  (5). 

Over  annexation  proceedings  by  cities,  see  Municipal  Corp(HIA- 
tions,  2. 

Not  lost  by  city's  change  of  plans  of  sewer  construction,  see  Mu- 
nicipal Corporations,  47;  Edwards  v.  Cooper,  54,  64  (7). 

Allegations  of,  in  complaint  on  sister-state  judgment,  see  Plead- 
ing, 21-23;  Hardin  v.  Hardin,  352. 

Railroads. — Killing  Stock. — The  circuit  court  has  orinnal  juris- 
diction of  .an  action  against  a  railroad  company  for  Killing  two 
steers  of  the  value  or  $90,  though  they  were  struck  200  feet 
apart,  one  being  instantly  killed  and  the  other  mortally  wounded. 
Chicago,  etc.,  R.  Co.  v.  Ramsey,  390,  392  (1). 

JTJBT— 

Juror,  remotely  related  to  accused's  deceased  husband,  not  subject 
to  peremptory  challenge,  see  Criminal  Law,  9;  Gillespie  v. 
State,  29S,  SIS  (5). 

Opinion  evidence  not  admissible,  where  jury  is  as  capable  of  form- 
ing an  opinion  as  witness  is,  see  Evidence,  13;  New  Jersey,  etc., 
R.  Co.  V.  Tutt,  205,  216  (12). 

Reasonable  time  for  appraisement,  question  for,  see  INSURANCE, 
6,  7;  Providence  Washington  Ins.  Co.  v.  Wolf,  690. 

Contributory  negligence,  question  for,  see  Master  and  Servant, 
16;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  457  (19). 

Proximate  cause  and  contributory  negligence,  questions  for,  see 
Negugence,  21,  22 ;  Chicago,  etc.,  R.  Co.  v.  Pntchard,  398. 

Misconduct  of,  how  shown,  see  New  Trial,  9;  Pittsburgh,  etc.,  R, 
Co.  V.  Collins,  467,  479  (21). 

Whether  employes  of  train  should  anticipate  danger  ahead,  ordi- 
narily question  for,  see  RAiiitOADS,  17;  Chicago,  etc.,  R.  Co.  v. 
PHtchard,  S9S,  416  (18). 

Whether  a  railroad  company  impliedly  invites  persons  to  cross  its 
tracks,  question  for,  see  Railroads,  21;  Pittsburgh,  etc.,  R.  Co. 
V.  Simons,  333,  342  (5). 

Negligence  in  backing  train,  question  for,  see  Raiihoads,  25; 
Pittsburgh,  etc.,  R.  Co.  v.  Simons,  333,  346  (10). 
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Negligence  in  failing  to  stop,  where  engineer  sees  cattle  on  track, 
question  for,  see  RAiiitOADS,  32;  Chicago,  etc.,  R.  Co,  v.  Ramsey, 
390,  397  (7), 

Whether  time  for  test  and  inspection  is  reasonable,  question  for, 
see  Sales,  6;  Oil-Well  Sup.  Co.  v.  Watson,  603,  614  (8). 

Instructions  that  do  not  mislead,  not  reversible,  see  Trial,  39-41; 
Knapp  V.  State,  153. 

LAOHES— 

See  RfiCEiyEBS,  8. 

LAST  CUBAB  CHAVOE- 

See  Railroads. 

See  Nbgugence,  22;  Chicago,  etc.,  R.  Co.  v.  Pritcha/rd,  898,  414 
(17). 

UBRABIES- 

Taxation  for,  see  Constitutional  Law,  60-70;  School  City  of 
Marion  v.  Forrest,  94. 

UOEVSB- 

See  Intoxicating  Liquors. 

LI0EV8XES- 

See  Railroads. 

LIEVS- 

Sewer-assessment,  complaint  for  foreclosure  of,  see  Pi£ADING, 
36;  Edwards  v.  Cooper,  54,  58  (1). 

MANDAMT7S- 

Complaint  for  possession  of  office,  see  Pleading,  24;  Hoy  v. 
State,  ex  rel.,  506,  514  (1). 

Lies,  since  act  of  1907,  to  compel  township  trustees  to  furnish  con- 
veyance to  school  children,  see  Schools,  1;  Nelson  v.  State, 
ex  rel,  491,  492  (1). 

1.  Nature  of  Writ. — Mandamus  is  a  common-law  action  to  compel 
an  inferior  tribunal,  corporation^  board  or  person  to  perform  a 
clear,  positive,  common-law  or  statutory  duty. 

State,  ex  rel.,  v.  Jackson,  384,  386  (1). 

2.  Qtto  Warranto. — Elections. — Remedies  of  Claimants. — Man- 
damus is  not,  but  quo  warranto  is,  a  proper  remedy  on  behalf  of 
a  claimant  to  a  public  office,  who  has  not  at  least  a  prima  facie 
right  to  such  office.  Hoy  v.  State,  ex  rel.,  506,  516  (3). 

KABBXAOB- 

See  Descent  and  Distribution. 

Is  a  valuable  consideration,  see  Contracts,  4. 

HABBIBB  WOMBK- 

See  Husband  and  Wife. 
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KASTBB  AVD  SEBVAHT- 

See  Negugence;  Parent  and  Child;  Pleading;  Railboads. 

Servant  cannot  maintain  action  on  company's  contract  to  furnish 
master  a  proper  car,  see  Contracts,  6;  Chicago,  etc.,  R,  Co.  y. 
PHtchard,  398,  408  (1). 

Evidence  of  servant's  former,  similar,  negligent  conduct,  admissi- 
ble, see  Evidence,  8;  Broadstreet  v.  Hall,  192,  204  (13). 

Risk  of  unblocked  switch  usually  assumed  by  servants,  see  Rail- 
roads, 24;  PitUhurgh,  etc.,  R.  Co.  v.  Simons,  833,  846  (9). 

As  to  employers'  liability  act,  see  Statutes,  22-24. 

Instructions  in  cases  of,  for  personal  injuries,  see  Trial,  42-56. 

Interrogatories  concerning  contributory  negligence,  see  Trial,  74; 
Pittsburgh,  etc.,  R.  Co.  v.  lAghtheiser,  438,  447  (6). 

1.  Assumption  of  Risk. — Work  Outside  of  Scope  of  Em,ployment. 
— Where  a  servant  was  ordered  temporarily  to  assist  in  shear- 
ing some  iron,  and  while  engaged  in  such  work  a  pile  of  iron, 
the  danger  from  which  he  neither  saw  nor  appreciated,  fell  upon 
him,  causing  severe  injury,  such  work  being  outside  of  the  scope 
of  his  employment,  he  cannot  be  held  to  have  assumed  such 
risk.  New  Castle  Bridge  Co.  v.  Doty,  269,  264  (5). 

2.  Fellow-Servant  Doctrine. — The  fellow-servant  doctrine,  as  ap- 
plicable to  our  great  industrial  development,  has  become  arbi- 
trary. Bedford  Quarries  Co.  v.  Bough,  671,  685  (4). 

8.  Safe  Place. — The  master  is  required  to  use  ordinary  care  to 
provide  the  servant  a  safe  place  in  which  to  work. 

Bedford  Quarries  Co.  v.  Bough,  671,  689  (10). 

4  Fellow  Servants. — Negligence. — The  master  is  not  liable  to 
his  servant  for  a  fellow  servant's  negligence  in  the  details  of 
the  work,  nor  for  necessary  transitory  perils  created  by  the 
character  of  the  work,  nor  for  a  fellow  servant's  negligence  in 
handling  the  appliances  furnished. 

Bedford  Quarries  Co.  v.  Bough,  671,  689  (11). 

6.  Works,  Ways  and  Machinery.  —  Fellow  Servants.  —  It  is  the 
duty  of  the  master  to  furnish  reasonably  safe  ways,  works  and 
machinery  for  the  servant;  and  the  negligent  use  of  same  by  a 
fellow  servant  does  not  create  a  further  liability. 

Ft.  Wayne  Iron,  etc.,  Co,  v.  Parsell,  223,  230  (9). 

6.  Employers*  Liability  Act. — Vice-Principals. — The  latter  part  of 
subdivision  four  of  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  does 
not  increase  the  class  of  vtce-principals  existing  at  the  com- 
mon law,  and  limits  the  right  of  recovery  on  account  of  a  vice- 
principal's  negligence  to  persons  injured  obeying  the  orders  of 
a  superior  with  authority  to  direct. 

Ft.  Wayne  Iron,  etc.,  Co.  v.  Parsell,  223,  227  (3). 

7.  Vice-Principals. — Enlargement  of  Common-Law  Class. — Em- 
ployers' Liability  Act. — The  first  part  of  subdivision  four  of 
§7083  Bums  1901,  Acts  1893,  p.  294,  §1,  enlarges  the  common- 
law  class  of  vice-principals. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  280  (2). 

8.  Employers'  Liability  Act. — Railroads. — Engineers. — A  servant 
of  a  railroad  companjr,  even  though  he  be  the  conductor  of  the 
train  on  which  he  is  injured,  may  recover,  under  §7083  Bums 
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1901,  Acts  1893,  p.  294,  §1,  for  injuries  received  by  reason  of 
the  negligence  of  another  servant  who  has  charge  of  an  engine 
upon  such  railroad. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  481  (22). 

9.  Conductors.  —  Engineers.  —  Employers'  Liability  Act.  —  Con- 
tributory Negligence, — A  conductor,  riding  in  the  caboose  of  a 
freight-train,  who  is  injured  by  the  negligence  of  his  engineer 
in  backing  into  another  train,  which  the  conductor  did  not  dis- 
cover in  time  to  save  himself  from  the  collision,  is  not  guilty  of 
contributory  negligence,  and  is  entitled,  under  §7083  Bums  1901, 
Acts  1893,  p.  294,  81,  to  a  recovery  from  the  company. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  482  (23). 

10.  Employers*  LiaMlity  Act.  —  Negligence.  —  Vice-Principals.  — 
Under  subdivision  four  of  §7083  Bums  1901,  Acts  1893,  p. 
294,  §1,  railroad  companies  are  liable  for  the  ne^lieence  of 
employes  in  charge  of  signal  and  telegraph  offices,  switch  yards, 
shops,  round-houses,  locomotive  engines,  trains  upon  a  railway, 
and  of  others  in  authority  the  same  as  if  such  persons  were  vice- 
principals  of  such  companies. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  449  (8). 

11.  Employers*  Liability  Act. — Assumption  of  Risk. — Vice-Prin- 
cipals.— Under  subdivision  four  of  §7083  Bums  1901,  Acts 
1893,  p.  294^  §1,  other  railroad  employes  do  not  assume  the  risk 
of  the  nefi[ligence  of  persons  in  charge  of  signal  or  telegraph 
offices,  switoi  yards,  shops,  round-houses,  locomotive  engines, 
trains  upon  a  railway  or  of  others  in  authority,  since  they  are 
treated  as  vice-principals  and  not  as  fellow-servants. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  450  (9). 

12.  Employers*  Liability  Act.  —  Service.  —  Evidence.  —  To  main- 
tain an  action  under  subdivision  four,  §7083  Bums  1901,  Acts 
1893,  p.  294,  §1,  the  injured  servant  must  show  that  he  was 
actual^  engaged  in  the  railroad  company's  service  at  the  time 
of  the  injury;  and  evidence  showing  that  the  plaintiff  was  an 
engineer,  that  he  had  received  orders  for  duty,  and  that  he  had 
taken  his  position  to  take  charge  of  his  engine  upon  its  arrival, 
shows  that  he  was  actually  in  the  service. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  452  (12). 
18.  Employers'  Liability  Act. — Engines. — Charge  of. — ^Whether 
the  evidence  shows  that  the  person  in  charge  of  a  locomotive 
engine  was  an  engineer  or  merely  a  person  in  charge,  his  negli- 
gence in  backing  such  engine  over  another  servant  renders  the 
company  liable  under  §7083  Bums  1901,  subd.  4,  Acts  1893,  p. 
294,  §1.        Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  452  (14). 

14.  Municipal  Ordinances. — Violations. — Liability. — The  master's 
violation  of  a  city  ordinance  is  negligence  per  se,  and  if  it  proxi- 
mately resulted  in  a  servant's  injury,  sucn  servant  can  recover, 
unless  he  was  guilty  of  contributory  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  453  (15). 

15.  Violation  of  Rules.— Proximate  Cause.— Railroads. — The  vio- 
lation of  a  mle  by  the  servant,  will  not  prevent  a  recovery  for 
the  master's  negligence,  unless  such  violation  was  the  proximate 
cause  of  the  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  457  (18). 

16.  Contributory  Negligence.  —  Railroads.  —  Backing  Trains.— 
Question  for  Jury. — Whether  an  engineer,  who  was  run  over 
by  a  train  which  was  backing  through  a  yard,  without  signal  or 
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lookout,  in  violation  of  a  city  ordinance,  was  gailtv  of  contrib- 
utory negligence  in  standing  near  such  track  to  take  charge  of 
his  approacning  engine,  was  a  question  for  the  jury. 

PitUburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  467  (19). 

17.  Servants  in  Switch  Yard.  —  "Look-andnListen"  Rule.  —  The 
"look-and-listen"  rule,  as  applied  to  travelers  at  a  highway 
crossing,  is  not  applicable  in  its  strictness  to  employes  at  work 
in  and  about  a  switch  yard. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  457  (20). 

18.  Negligence. — Dangerous  Works  and  Ways. — Moving  Crane. — 
Notice. — In  an  action  by  the  servant  for  injuries  caused  by  the 
descent  of  a  crane  upon  him,  where  it  is  the  master's  duty  to 
warn  such  servant  ox  the  danger  connected  therewith,  it  is  not 
necessary  to  show  that  any  other  employe  or  the  master  saw 
such  servant  or  knew  of  his  danger. 

Inland  Steel  Co.  v.  Smith,  245,  250  (6). 

19.  Parent  and  Child. — Errands. — The  father  sustains  the  rela- 
tion of  master  to  his  child  whom  he  sends  with  a  business  mes- 
sage to  a  customer  in  the  country,  and  who  injures  a  person 
upon  the  public  highway.  Broadstreet  v.  Hall,  192, 198  (5). 

20.  Scope  of  Employment. — Emergencies. — Courts  will  not  pre- 
sume that  a  servant  killed  by  a  railroad  company  while  pinioned 
on  the  track  by  poles  which  fell  from  a  car  which  he  was  help- 
ing to  load  on  the  sidetrack,  was  acting  outside  of  the  scope  of 
his  employment  in  being  on  the  opposite  side  of  the  car  from 
the  place  of  loading. 

Chicago^  ete^  R.  Co.  v.  Pritchard,  398,  413  (16). 


Ejusdem  generis:  Of  the  same  kind  or  nature;  Boards  etc.,  v. 
Albright,  564,  671. 

Expressum  facit  cessare  tacitum:  A  thing  expressed  puts  an  end 
to  tacit  implication;  Riley  v.  State,  657,  659. 

Noscitur  a  Sociis:  The  meaning  of  a  doubtful  word  may  be  ascer- 
tained by  reference  to  the  meaning  of  words  associated  with  it; 
Board,  etc.,  v.  Albright,  664,  570. 

Sic  utere  tuo  ut  alienum  non  laeda^:  So  use  your  own  as  not  to 
injure  another;  see  Police  Power,  1;  Indiana  R.  Co.  v.  Calvert, 
321,331  (10). 

Vt  res  mxigis  valeat  quam  per  eat:  That  the  thing  may- prevail, 
rather  than  be  destroyed;  Board,  etc.,  v.  Albright,  564,  681. 

METBOPOLITAK  POLICE  LAW- 

See  Statutes,  21. 

Is  valid,  see  Constitutional  Law,  64-69;  Amett  v.  State,  ex  ret., 
180. 

KIBOOKDUOT- 

Of  counsel,  see  New  Trial,  8;  Trial^  78. 
Of  court,  see  New  Trial,  10. 
Of  jury,  see  New  Trial,  9. 
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Of  law,  no  recovery  of  money  paid  under  voluntarily,  see  Fees 
AND  Salaries,  3;  Board,  etc.,  v.  Pike  Civil  Tp.,  535,  537  (3). 

XOBTGAaES- 

1.  Husband  and  Wife.Sffect  of  Wife's  Signature. — The  legal 
effect  of  a  wife's  joining  in  the  execution  of  her  husband's  mort- 
gage on  his  real  estate,  is  to  bar  her  inchoate  interest  as 
against  the  mortgagee  and  his  privies. 

Cfreen  v.  Estabrook,  123,  127  (1). 

2.  Foreclosure. — Rights  of  Wife. — The  wife,  although  she  joins 
the  husband  in  the  execution  of  a  mortgage  on  his  land,  is  en- 
titled under  the  statute,  or  apart  from  it,  to  a  decree  that  his 
interest  shall  first  be  exposed  for  sale. 

Green  v.  Estabrook,  123,  127  (2),  128  (2). 

8.  Foreclosure. — Redemption  from,  by  Wife. — Enforcement  of 
Mortgage  by  Wife. — ^A  wife,  upon  redeeming  from  a  fore- 
closure of  a  mortgage  executed  by  her  husband  and  herself  upon 
his  land,  may  enforce  the  whole  of  such  claim  against  the  hus- 
band's two-thirds  interest.         Green  v.  Estabrook,  123,  127  (4). 

4.  Foreclosure. — Sale  of  Husband's  Two-Thirds. — Rights  of  Wife. 
— Where  the  court,  on  foreclosure,  first  decrees  the  sale  of  the 
husband's  two-thirds  of  the  mortgaged  land  for  the  payment  of 
the  mortgage  debt  and  such  part  sells  for  enough  to  satisfy  the 
debt,  the  wife's  inchoate  right  to  the  remaining  one-third,  at 
the  expiration  of  the  redemption  year,  becomes  vested  in  her 
absolutely.  Green  v.  Estabrook,  123,  128  (5). 

5.  Foreclosure. — Redemption. — Wife's  Inchoate  Rights. — A  re- 
demption, by  the  husband,  of  his  land  sold  at  judicial  sale,  pre- 
vents the  vesting  of  the  wife's  inchoate  interest  therein. 

Green  v.  Estabrook,  123,  131  (11). 

6.  Wife's  Inchoate  Rights. — Protection  of. — The  courts,  on  the 
foreclosure  of  a  mortgas^e  on  the  husband's  land,  will  protect, 
by  appropriate  order,  the  wife's  inchoate  rights  therein,  as 
given  by  $2669  Burns  1901,  §2508  R.  S.  1881,  vesting  in  the 
wife  her  inchoate  rights  in  her  husband's  land  sold  at  judicial 
sale  for  the  payment  of  his  debts. 

Staser  v.  Gaar,  Scott  &  Co.,  131,  136  (6). 

7.  Foreclosure. — Rights  of  Wife  as  against  Creditors. — ^The  wife 
is  entitled,  as  against  general  creditors,  under  §2669  Bums 
1901,  §2508  R.  S.  1881,  to  her  third  of  the  proceeds  of  the  sale 
of  her  husband's  lands  sold  under  foreclosure  of  a  mortgage 
executed  by  the  husband  and  herself. 

Staser  v.  Gaar,  Scott  &  Co.,  131,  137  (7). 
Green  v.  Estabrook,  123,  127  (3). 

8.  Mortgagor  Disputing  Title. — Estoppel. — At  the  common  law, 
and  under  §3349  Bums  1901,  §2930  R.  S.  1881,  a  mortgagor 
executing  a  warranty  mortgage,  is  estopped  from  disputing  his 
mortgagee's  title.  Griffis  v.  First  Nat.  Bank,  546,  551  (6), 

9.  Indemnifying. — Consideration. — Subrogation* — An  indemnify- 
ing mortgage  executed  at  a  later  date  than  the  mortgagee's 
suretyship  contract,  and  without  a  new  consideration,  is  valid; 
and  if  it  contains  a  promise  to  pay  the  original  debt,  it  crates 
a  trust  and  an  equitable  lien  in  favor  of  the  principal  creditor. 

Griffis  V.  First  Nat.  Bank,  546,  552  (7). 
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MOTIOVS- 

See  New  Trial;  Pleading;  Trial. 

To  strike  out  evidence  must  be  specific,  see  Evidence,  25;  PtttS" 
burgh,  etc.,  R.  Co.  v.  Collins,  467,  478  (19). 

To  quash  writ  of  habeas  corpus  tests  sufficiency  of  application,  see 
Habeas  Corfus,  1;  Hardin  v.  Hardin,  352,  355  (1). 

To  modify  judgment,  see  Judgment,  6. 

To  strike  out  an  answer  does  not  perform  office  of  demurrer,  see 
Pleading,  3;  Hart  v.  Scott,  530  532  (2). 

To  make  more  specific,  see  Pleading. 

To  modify  judgfment,  improper^  where  judgment  correctly  follows 
special  findings  and  conclusions  of  law,  see  Trial,  69;  Pitts- 
burgh, etc.,  R.  Co.  v.  Taber,  419,  423  (3). 

In  arrest  should  be  sustained,  where  no  jurisdiction,  see  Triai^ 
60;  Emsperger  v.  City  of  Mishawaka,  253,  258  (10). 

KUKIOIPAL  OOBPOHATIOKS- 

See  Intoxicating  Liquors;  Pouce  Power. 

May  regulate  breweries,  distilleries  and  depots  of  same,  see 
Constitutional  Law,  40;  Schmidt  v.  City  of  Indianapolis,  681, 
639  (7). 

As  to  moving  houses  along  street,  see  Eminent  Domain,  1;  Tn^ 
diana  R.  Co.  v.  Calvert,  321,  332  (12). 

Proceedings  of  board  of  public  works  not  subject  to  collateral 
attack  because  of  mere  defects,  see  Judgment,  9;  Edwao'ds  v. 
Cooper,  54,  70  (19). 

Violation  of  city  ordinance  constitutes  negligence  per  se,  see 
Master  and  Servant,  14;  Pittsburgh,  etc.,  R.  Co.  v.  lAght" 
heiser,  438,  453  (15). 

May  permit  house  ta  be  moved  along  street,  see  Nuisance^  6; 
Indiana  R.  Co.  v.  Calvert,  321,  326  (3). 

May  declare,  within  reasonable  limits,  what  shall  constitute 
nuisance,  see  Nuisance,  7;  Miller  v.  Tovm  of  Syracuse,  230, 
232  (1). 

Complaint  for  foreclosure  of  sewer-assessment  liens,  see  Plead- 
ing, 36;  Edwards  v.  Cooper,  54,  58  (1). 

Act  of  1903,  governing  Evansville,  has  prospective  operation  only, 
see  Statutes,  19;  Bumb  v.  City  of  Evansville,  272,  274  (1). 

"Platted"  lands— what  are,  see  Words  and  Phrases,  1;  Emsper- 
ger v.  City  of  Mishawaka,  253,  256  (5). 

1.  Annexation  of  Territory. — Statutes. — Under  §3658  Bums  1901, 
§3195  R.  S.  1881,  cities  have  exclusive  original  jurisdiction  of 
the  annexation  of  contiguous  platted  lands. 

Emsperger  v.  City  of  Mishawaka,  253,  255  (1). 

2.  Annexation  of  Territory. — Boards  of  Commissioners. — Juris- 
diction.—Under  §3659  Bums  1901,  §3196  R.  S.  1881,  boards  of 
commisioners  have  exclusive  original  jurisdiction  over  the  an- 
nexation, by  cities,  of  contiguous  unplatted  land. 

Emsperger  v.  City  of  Mishawaka,  253,  255  (2). 
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3.  Annexation  of  Territory,— -Boards  of  Commisaioners. — Allega^ 
tione^ — Evidence. — Jurisdiction. — Whether  the  land  proposed  for 
annexation  is  platted  or  unplatted  is  a  jurisdictional  fact  in 
annexation  proceedings,  and  such  fact  must  be  alleged  and 
proved.  Emsperger  v.  City  of  Mishawaka,  253,  255  (3). 

4.  Annexation  of  Territory. — Petitions. — How  Granted. — A  peti- 
tion by  a  city  council,  before  the  board  of  commissioners,  for 
the  annexation  of  platted  and  unplatted  land,  contiguous  to 
such  city,  affirmatively  shows  a  want  of  jurisdiction  in  suqh 
board,  such  board  being  without  power  to  grant  or  refuse  such 
petition  in  part. 

Emsperger  v.  City  of  Mishawaka,  253,  257  (6) . 

5.  Annexation  of  Territory. — Boards  of  Commissioners. — JuriS' 
diction. — Appeal. — ^Where  the  board  of  commissioners  has  no 
jurisdiction  over  a  petition  to  annex  territory  to  a  city,  the 
circuit  court,  on  appeal,  acquires  none. 

Emsperger  v.  City  of  Mishawaka,  263,  268  (7). 

6.  Petitions  to  Annex  Territory. — Allegation  that  Land  was 
Platted. — Presumptions. — Where  a  petition  to  annex  lands  to 
a  city  alleges  that  such  lands  were  "platted,"  but  does  not  aver 
that  the  plat  was  recorded,  the  presumption  does  not  arise  that 
the  plat  was  unrecorded,  and,  therefore,  that  such  land  was 
"unplatted"  land  within  the  meaning  of  §3669  Bums  1901, 
$3196  R.  S.  1881,  thereby  giving  the  board  of  commissioners 
jurisdiction.        Emsperger  v.  City  of  Mishawaka,  263,  258  (8) . 

7.  Petitions  to  Annex  Territory. — Allegation  that  Land  wcls 
Platted. — Description. — A  petition  to  annex  certain  lands  to  a 
city  alleging  that  such  lands  were  "platted,"  but  describing  same 
by  metes  and  bounds,  affirmatively  shows  that  the  board  of  com- 
missioners has  no  jurisdiction  over  the  cruestion. 

Emsperger  v.  City  of  Mishawaka,  263,  268  (9). 

8.  Franchises. — Gas. — Subsequent  Fixing  of  Prices. — ^Prior  to 
1906,  cities  had  no  right,  by  subsequent  ordinance,  to  fix  the 
price  of  gas  furnished  to  patrons  within  the  city,  where  an 
unrestricted  franchise  to  lay  pipes  in  the  street  and  supply 
customers  with  gas  had  been  accepted  and  acted  upon  by  the 
gas  company. 

City  of  Richmond  v.  Richmond  Nat.  Gas  Co.,  82,  84  (1). 

9.  Powers. — Doubts. — Municipal  corporations  have  only  such 
powers  as  arte  expressly  or  impliedly  conferred  upon  them  by 
the  legislature,  and  doubts  concerning  the  existence  of  a  power 
are  resolved  against  such  corporation. 

City  of  Richmond  v.  Richmond  Nat.  Gas  Co.,  82,  86  (2). 

10.  Regulation  of  Sales  of  Gas^ — Contracts. — Franchises. — ^Under 
§3477  Bums  1906,  cl.  36,  Acts  1905,  p.  219,  §63,  conferring  upon 
cities  the  power  "to  fix  by  contract  or  franchise,  the  prices" 
of  gas,  cities  have  no  right,  by  an  ordinance  unaccepted  and 
unassented  to^  to  fix  the  price  of  gas  sold  by  a  company  there- 
tofore occupying  the  streets  and  selling  under  an  unrestricted 
franchise. 

City  of  Richmond  v.  Richmond  Nat.  Gas  Co.,  82,  86  (3). 

11.  "Franchise."— What  is.—A  "franchise,"  as  the  word  is  used 
in  §3477  Bums  1905,  cl.  36,  Acts  1906,  p.  219,  §63,  imports  a 
grant,  by  a  municipality,  of  the  use  of  the  streets  and  public 
places  for  the  purpose  of  supplying  heat,  light  or  water. 

City  of  Richmond  v.  Kichmond  Nat,  Gas  Co.,  82,  86  (4) . 
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12.  Franehiaea, — Reservathna  of  Power  to  Fix  Gas  RaUa. — ^A 
municipal  corporation  may  lawfully  reserve  and  exercise  the 
right  to  fix  the  price  of  gas  furnished  by  a  company  using  its 
streets  under  a  iranchise  granted  to  such  conopany. 

City  of  Richmond  v.  Richmond  Nat.  (faa  Co.,  82,  86  (6). 

13.  Power  to  Preacribe  Gaa  Ratea. — Municipal  corporations,  in 
the  absence  of  constitutional  or  statutory  provisions  expressly 
or  impliedly  giving  the  right,  have  no  power  to  prescribe  rates 
-to  be  charged  by  gas  companies  to  their  consumers. 

City  of  Richmond  v.  Richmond  Nat.  Gaa  Co.,  82,  86  (6). 

14.  Ordinancea. — Intoxicating  Liquora. — Excluaion  from  Reai- 
dence  Diatricta. — A  city  ordinance,  defining  the  residence  por- 
tion of  the  city,  under  §3541  Bums  1901,  Acts  1895,  p.  180, 
rendered  prima  facie  unlawful  the  sale  of  liquors  in  such  dis- 
trict; but  whether  such  district  was  really  a  residence  district 
was  a  question  of  fact  in  each  case. 

City  of  Greencaatle  v.  Thampaon,  493,  500  (1). 

16,  Intoxicating  Liquora. — General  Delegation  of  Power  to  Regu- 
late.— Under  a  general  power  to  municipalities  to  reflate  the 
liquor  traffic,  they  may  exclude  such  tr^c  from  residence  dis- 
tricts. City  of  Greencaatle  v.  Thompaon,  493,  502  (4). 

16.  Ordinaneea  Defining  Reaidence  Diatricta. — Intoxicating 
Liquora.— The  act  of  1905  (Acts  1905,  p.  219,  §53,  §3477  Bums 
1905),  giving  to  municipal  corporations  the  pnower  to  define 
the  residence  and  business  districts  of  a  city  in  reference  to 
the  sales  of  liquors,  makes  an  ordinance  defining  such  districts 
conclusive  upon  the  courts. 

City  of  Greencaatle  v.  Thompaon,  498,  503  (5). 

17.  Defining  Reaidence  Diatricta.  —  Diaeretion.  "^  Intoxicating 
Liquora.-^Vnder  §3477  Bums  1905,  Acts  1905,  p.  219,  §53. 
cities  have  a  very  wide  discretion  in  defining  the  boundaries  of 
the  business  and  residence  districts  of  a  city,  as  relates  to  the 
liquor  traffic         City  of  Greencaatle  v.  Th4>mpaon,  493,  504  (7). 

18.  Police  Power. — Diacretion. — Judicial  Inquiriea. — Intoxicating 
Liquora. — Ordinances  districting  cities  into  residoice  and  busi- 
ness districts,  as  respects  the  liquor  traffic,  are  in  the  exercise 
of  the  police  power;  and  they  are  subject  to  judicial  inquiry 
only  to  determine  whether  they  are  impartial  and  reasonable. 

City  of  Greencaatle  v.  Thompaon,  493,  505  (8). 

19.  Buaineaa  Diatricta. — Intoxicating  Liquora. — An  ordinance  of 
the  city  of  Greencastle  defining  the  business  district  thereof,  in 
respect  to  the  liquor  traffic,  as  bounded  by  the  streets  lying  one 
square  north,  west,  south,  and  two  squares  east  of  the  public 
square,  is  reasonable  and  valid. 

City  of  Greencaatle  v.  Thompaon,  493,  505  (9). 

20.  Intoxicating  Liquora. —  Statutea. —  Ordinaneea. —  Motivea. — 
The  act  of  1891  (Acts  1891,  p.  137,  §23,  §3794  Bums  1901,  per- 
mitting any  city  containing  a  certain  population  "to  tax, 
license  and  regulate  distilleries  and  breweries,  and  the  depots 
or  agencies  established  in  said  city  of  all  breweries  and  distil- 
leries," authorizes  a  penal  ordinance  licensing  and  regulating 
such  breweries,  distilleries  and  depots;  and  the  motives  of  the 
council  in  passing  such  ordinance  are  immaterial. 

Schmidt  v.  City  of  Indianapolia,  631,  635  (1). 
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21.  Ordinances. — Unfair  Enforcement — Pleading.'^lt  a  penal 
city  ordinance  can  be  attacked  at  all  because  of  unfair  en£>rce- 
ment,  it  is  essential  that  the  facts  showing  a  continuous  policy 
of  partiality  in  enforcement  be  set  out  in  the  pleading. 

Schmidt  v.  City  of  Indianapolis,  631,  636  (2), 

22.  Ordinances. — Taxation. — Police  Power. — A  city  ordinance  re- 
lating to  healthy  morality  and  security  and  imposing  the  pay- 
ment of  a  fee  to  pay  the  costs  occasioned  thereby  is  an  exer- 
cise of  the  police  power,  but  where  the  fee  is  charged  solely  for 
revenue,  it  is  a  tax. 

Schmidt  v.  City  of  Indianapolis,  631,  637  (3). 

23.  Ordinances. — Taxation. — Police  Power. — Occupations. — Ordi- 
nances imposing  a  license  fee  upon  useful  and  not  harmful 
occupations  are  ordinarily  a  tax;  but  those  imposed  upon  the 
liquor  traffic  and  other  harmful  things  which  need  State  regu- 
lation, even  though  they  yield  more  revenue  than  necessary  to 
carry  out  their  provisions,  are  a  restriction  in  the  exercise  of 
the  police  power.     Schmidt  v.  City  of  Indianapolis,  631,  637  (4) . 

24.  Ordinances. — Statutes. — Intoxicating  Liquors. — An  ordinance 
licensing  breweries,  distilleries  and  depots  of  same,  is  not  in- 
valid because  there  is  a  statute  regulating  same,  where  the 
ordinance  provides  for  inspection  by  the  health  and  fire  depart- 
ments and  for  the  general  control  of  same. 

Schmidt  v.  City  of  Indianapolis,  631,  638  (6). 

25.  Intoxicating  Liquors. — Licence. — Amount. — The  authority  to 
license  the  liquor  traffic  implies  the  right  to  fix  the  fee,  and 
the  fixing  of  such  fee  by  cit^  councils  will  be  disturbed  by  the 
courts  only  where  abuse  is  clearly  shown. 

Schmidt  v.  City  of  Indianapolis,  631,  640  (9). 

26.  Ordinances. — Intoxicating  Liquors. — Licenses. — DiscriminO' 
tian. — A  cit^  ordinance  imposing  a  license  fee  upon  all  brewer- 
ies, distilleries  and  depots  of  same,  is  not  discriminating,  though 
one  section  defines  the  places  which  shall  be  considered  as  de- 
pots within  the  meaning  of  the  ordinance,  so  as  to  include  for- 
eign breweries  shipping  beer  to  resident  agents  for  puri>ose8  of 
local  delivery.       Schmidt  v.  City  of  Indianapolis,  631,  642  (11). 

27.  Ordinances. —  Publication. —  Signatures. —  Intoxicating  lAq' 
uors. — The  signature  of  the  presiding  officer  of  the  council  is 
not  necessary  in  the  publication  of  a  city  ordinance  prohibiting 
the  retailing  of  intoxicating  liquors  within  certain  limits. 

Bumb  V.  City  of  EvansviUe,  272,  275  (7). 

28.  Streets. — Control-Statutes. — Section  267  of  the  act  of  1905 
(Acts  1905,  p.  219,  §3754  Bums  1905),  being  substantially  a  re- 
enactment  of  the  prior  statutes,  conferring  upon  cities  and 
towns  the  exclusive  control  over  their  streets,  must  be  con- 
sidered as  having  been  enacted  in  view  of  the  judicial  construc- 
tion of  such  prior  statutes. 

Indiana  R.  Co.  v.  Calvert,  321,  324  (2). 

29.  Streets. — Control.-^upervision  by  Courts. — The  courts  have 
no  ri^ht  to  interfere  with  a  city's  exclusive,  statutory  control 
over  its  streets,  unless  some  statute  or  some  general  principle 
of  law  affirmatively  sanctions  such  right. 

Indiana  R.  Co.  v.  Calvert,  321,  328  (5). 
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30.  Streets. — Control. — Ordinances. — Legislative  AeU.-^udicial 
Control  of. — The  passage  of  an  ordinance  regulating  the  use  of 
a  street  is  a  purely  legislative  act,  and  is  not  subject  to  judicial 
control.  Indiana  R.  Co.  v.  Calvert,  321,  328  (6). 

31.  Streets. —  Occupancy  by  Street  Railroad  Company. —  'Nui- 
sances.— The  occupancy  of  a  street,  without  permission,  by  a 
street  railroad  company,  constitutes  a  nuisance. 

Indiana  R.  Co.  v.  Calvert,  321,  329  (?)• 

32.  Streets. — Control. — Street  Railroads. — A  municipal  corpora- 
tion has  exclusive  control  over  its  streets,  and  may  regulate  a 
street  railroad  company's  use  thereof,  though  it  has  granted  a 
franchise  to  such  company  to  use  such  streets. 

Indiana  R.  Co.  v.  Calvert,  321,  329  (8). 

33.  Streets. — Moving  Houses  Along. — Ordinances. — Police  Power. 
— Cities  have  the  right,  under  their  police  power,  to  regulate, 
by  ordinance,  the  moving  of  houses,  owned  by  individuals,  on 
and  over  their  streets.     Indiana  R.  Co.  v.  Calvert,  321,  331  (9) . 

34.  Ordinances. — Statutes. — Police  Power. — Constitutional  Law. 
— Statutes  or  ordinances  passed  in  the  exercise  of  the  police 
power,  which  place  reasonable  burdens  or  regulations  upon  a 
particular  business,  are  not  for  such  reason  unconstitutional. 

Indiana  R.  Co.  v.  Calvert,  321,  332  (11). 

35.  Street  Assessments. — Personal  Judgment. — A  personal  judg- 
ment may  be  rendered,  under  §4294  Bums  1901,  Acts  1899,  p. 
63,  §2,  against  a  railroad  company,  whose  property  was  as- 
sessed for  street  improvements. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  421  (1). 

36.  Street  Assessments. — Attorneys'  Fees. — Constitutional  Law. 
~The  act  of  1899  (Acts  1899.  p.  63,  §2,  §4294  Bums  1901), 
providing  for  the  recovery  of  plauitiff' s  attorneys'  fees,  in  cases 
for  the  collection  of  street  assessments,  is  constitutional. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  422  (2). 

37.  Street  Assessments. — Property  Liable. — Railroads. — ^A  rail- 
road company  owning  a  right  of  way  abutting  upon  a  street  is 
subject  to  an  assessment  for  the  improvement  of  such  street. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  424  (4). 

38.  Ordinances. — Street  Assessments. — Methods. — A  municipal 
ordinance  directing  the  cost  of  a  street  improvemoit  to  be  made 
''per  lineal  foot"  according  to  the  laws  now  in  force,  does  not 
prevent  the  assessment  from  being  according  to  benefits;  and 
if  it  did,  the  proceedings  would  not  be  invalid. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  424  (5). 

39.  Street  Assessments. — Procedure. — Under  the  act  of  1889 
(Acts  1889,  p.  237)  all  property  within  the  street  improvement 
taxing  district  prima  fade  received  special  bcmefits,  but  the 
municipal  authorities  had  the  power  to  chance  the  uniform 
assessment  rule  upon  objection;  and  all  owners  had  a  right  to  a 
hearing  on  such  assessment. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  426  (6). 

40.  Street  As8essm£nts. — Collateral  Attack. — ^Where  street  im- 
provement assessments  are  made,  without  objection,  by  the 
front-foot  method,  such  assessment  is  not  subject  to  a  collateral 
attack.  Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  425  (7). 
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41.  Street  Assesements. — Collection. — Under  S4294  Bums  1901, 
Acts  1899,  p.  63,  §2,  the  contractor,  or  his  assignee  of  a  street 
improvement  may  collect  at  once  the  full  amount  of  a  fronta- 
gers assessment,  unless  the  frontager  files  a  written  waiver  as 
provided  in  such  section. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  426  (8). 

42.  Street  Aesesemente.  —  Notice.  —  Constitutional  Law.  —  The 
board  of  trustees  of  a  town  have  jurisdiction  over  the  persons 
and  property  of  frontagers,  by  virtue  of  the  notice  given  as 
provided  by  §4294  Bums  1901,  Acts  1899,  p.  63,  §2,  to  render 
valid  the  street  assessments  made  by  them. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  426  (9). 

48.  Street  Assessments. — Engineer's  Report, — Subsequent  Re- 
port.— Where  the  engineer  made  a  report  of  the  property  bene- 
fited by  a  street  improvem^it  as  required  by  §4293  Bums  1901, 
Acts  1889,  p.  237,  §6,  but  such  report  imperfectly  describes  the 
property,  a  subsequent  report,  with  correct  descriptions,  ap- 
proved, after  notice  given  and  without  objection,  by  the  town 
tx>ard,  constitutes  a  valid  assessment. 

Pittsburgh,  etc.,  R.  Co.  v.  Tabw,  419,  426  (10). 

44.  Street  Assessments. — Engineer's  Reports. — Time  of  Adop- 
tion.— ^The  town  board's  adoption  of  the  report  of  the  engineer, 
as  to  the  proper  assessment  of  frontagers'  property  for  a  street 
improvement,  as  required  by  §4293  Sums  1901,  Acts  1889,  p. 
237,  §6^  on  the  same  night  such  report  was  made,  does  not 
render  it  an  invalid  assessment. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  428  (11). 

46.  Street  Assessments. — Constitutional  Law. — The  act  of  1889 
(Acts  1889,  p.  237),  providing  the  method  of  street  improve- 
ments and  the  payment  therefor,  and  the  acts  amendatory 
thereof  and  supplemental  thereto  (Acts  1891,  p.  323,  Acts  1893, 
p.  283,  Acts  1899,  pp.  8,  63,  411)  do  not  violate  either  the 
federal  or  state  Constitution. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  428  (12). 

46.  Sewers. — Modifications. — Statutes. — The  rieht  of  modifica- 
tion, in  the  absence  of  a  forbidding  statute,  oi  the  boundary  of 
the  drainage  area  of  a  sewer  or  oi  the  details  of  such  proposed 
work,  is  implied  from  a  general  grant  of  a  right  to  construct 
such  sewer.  Edwards  v.  Cooper,  54,  64  (6). 

47.  Sewers. — Modification. — Jurisdiction. — The  board  of  public 
works  of  a  city  does  not  lose  jurisdiction  over  a  proposed  sewer 
improvement  because  of  a  modification  of  the  plans  thereof. 

Edwards  v.  Cooper,  64,  64  (7). 

48.  Sewers. — Orders  Affecting, — Collateral  Attack. — The  validity 
of  an  assessment  for  the  construction  of  a  sewer  cannot,  ex- 
cept for  fraud,  be  collaterally  attacked,  where  the  board  mak- 
ing such  assessment  had  color  of  authority  to  proceed. 

Edwards  v.  Cooper,  64,  66  (8) . 

49.  Sewers, — Modification  of  Plans, — Notice  of, — Liens. — Prop- 
erty owners  are  not  entitled  to  a  hearing  on  the  question  of  a 
modification  of  the  plans  for  a  proposed  sewer,  the  statute 
(Acts  1901,  p.  608,  §l3869b-3869f  Bums  1901)  providing  for  a 
final  hearing,  before  the  establishment  of  the  lien,  upon  all 
judicial  questions  concerning  same. 

Edwards  ▼•  Cooper,  64,  66  (9). 
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60.  Sewers. — Conetructum. — Police  Power, — Taxation, — ^The  con- 
struction of  sewers  by  cities  is  an  exercise  of  tlie  police  power, 
and  involves  the  riffht  of  taxation,  such  exercise  being  largely 
discretionary  and  administrative. 

Edwards  v.  Cooper,  54,  66  (10), 

61.  Sewers, — Modifications, —  Branches, — ^The  board  of  public 
works  of  a  city  has  the  right,  without  giving  a  hearing  thereon 
to  the  property  owners  interested,  to  add  a  branch  sewer  to  a 
proposed  sewer  ordered  after  a  general  hearing  thereon. 

Edwards  v.  Cooper,  64,  67  (12). 

52.  Sewers, — Location  of. — The  board  of  public  works  of  a  city 
has  the  power  to  construct  a  sewer  along  the  line  of  a  proposed 
street,  and  no  objection  lies  thereto,  especially  where  such  pro- 
posed street  was  opened  before  the  final  hearing  of  l^e  sewer 
proceedings.  Edwards  v.  Cooper,  54,  67  (13). 

63.  Sewers, — Cemeteries. — Assessments. —  Under  83859f  Burns 
1901,  Acts  1901,  p.  608,  (15,  cities  are  required  to  pay  from  their 
general  funds  the  portion  of  a  sewer  assessment  properly  as- 
sessable against  lands  used  as  cemeteries. 

Edwards  v.  Cooper,  64,  67  (14). 

64.  Sewers. — Connections. — Compensation. — The  a^eement  of 
the  board  of  public  works  of  Indianapolis  to  permit  the  Crown 
Hill  Cemetery  corporation  to  connect,  for  its  outlet,  its  sewer- 
age system  with  one  ordered  by  such  board,  and  the  payment 
of  an  agreed  sum  therefor  by  such  corporation,  does  not  invali- 
date the  prior  resolution  of  such  board  for  the  construction  of 
such  city's  sewer.  Edwards  v.  Cooper,  54,  68  (16). 

55.  Sewers. — Assessments  against  City. — ^Where  the  assessable 
costs  against  a  cemetery  for  sewer  construction  exceeds  $500, 
the  contractor  must  rely  upon  the  passage  of  a  special  ordinance 
carrying  the  increased  amount,  as  provided  by  §3859e  Bums 
1901,  Acts  1901,  p.  608,  §4,  no  independent  steps  in  the  circuit 
court  being  necessary  to  assess  such  city  for  cemetery  benefits. 

Edwards  v.  Cooper,  54,  68  (16). 

56.  Sewers. — Cost  in  Excess  of  Benefits. — Contracts. — Estimates. 
—Under  §3859b  Bums  1901,  Acts  1901,  p.  608,  §1,  the  board 
of  public  works  of  a  city  cannot  construct  a  sewer  whose  cost 
will  exceed  the  assessed  benefits,  nor  can  a  contract  be  let  for 
the  construction  of  a  sewer  for  more  than  the  estimated  cost. 

Edwards  v.  Cooper,  54,  69  (17). 

57.  Sewers. — Jurisdiction. — Irregularities. — The  acts  and  orders 
of  a  board  of  public  works  in  the  construction  of  a  sewer  are 
void  where  jurisdiction  is  not  first  obtained;  but  where  it  is 
obtained,  the  failure  to  follow  the  prescribed  formalities  of  a 
statute,  where  no  injury  results,  constitutes  an  irregularity 
only,  and  does  not  vitiate  the  proceedings. 

Edwards  v.  Cooper,  54,  69  (18). 

58.  Assessments  for  Sewers, — Derivation  of  Power. — Cities  have 
only  a  statutory  right  to  assess  property  owners  for  the  con- 
struction of  sewers.  Edwards  v.  Cooper,  54,  71  (20). 

59.  Sewers. — Necessity  for. — Governmental  Power. — Cities,  in  de- 
termining the  question  of  the  necessity  for  the  construction  of 
a  sewer,  act  in  a  governmental  capacity. 

Edwards  v.  Cooper,  54,  71  (21). 
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60.  Sewers.  —  Construction.  —  Jurisdictional  Pr&insiona. — Pro- 
visions in  a  statute  concerning  the  construction  of  sewers,  which 
have  to  do  with  the  orderly  method  of  such  construction,  are 
not  jurisdictional;  but  those  which  place  a  check  upon  the 
power  of  the  city  to  proceed,  are  jurisdictional. 

Edwards  v.  Cooper,  64,  71  (22). 

61.  Sewer  Assessments. — Basis. — The  basis  of  the  power  of  local 
assessments  for  the  construction  of  a  sewer  lies  m  the  receipt, 
actual  or  constructive,  of  benefits  therefrom,  otherwise  such 
assessments  would  constitute  confiscation. 

Edwards  v.  Cooper,  54,  71  (23). 

62.  Sewers. — Districts. —  Assessments. —  Benefits. —  Cost. —  Stat- 
utes.— Mandatory. — The  provisions  of  the  statute  (§3859b 
Bums  1901,  Acts  1901,  p.  608,  SI)  requiring  the  board  of  pub- 
lic works  to  enter  its  findings  as  to  the  boundaries  of  the  pro- 
posed sewer  district,  and  also  that  the  benefits  shall  equal  or 
exceed  the  cost  thereof,  are  strictly  mandatory,  and  a  disre- 
gard thereof  by  such  board  renders  an  assessment  void. 

Edwards  v.  Cooper,  64,  72  (24) . 

63.  Sewer  Districts. — Benefits. — Findings. — Record. — The  find- 
ings of  the  board  of  public  works  that  a  certain  territory  shall 
constitute  a  sewer  district,  and  that  the  benefits  from  the  con- 
struction of  the  proposed  sewer  are  equal  to  or  greater  than  the 
cost,  must  be  entered  of  record.   Edwards  v.  Cooper,  64,  72  (25) . 

64.  Sewer  Districts. — Subsequent  Enlargement  of. — Right  of 
Complaint. — The  subsequent  enlar^ment  of  a  sewer  district  by 
the  board  of  public  works  of  a  city  cannot  be  upheld  by  the 
courts  on  the  ground  that  the  additional  property  taken  in 
paid  a  sum  towards  the  construction  of  the  sewer  sufficient  to 
reduce  the  cost  to  the  owners  in  the  original  district  below  the 
amount  of  the  original  estimates,  the  duty  of  making  proper 
assessments  being  vested  in  the  local  authorities  and  not  in  the 
courts.  Edwards  v.  Cooper,  64,  72  (26). 

66.  Sewer  Assessments. — Injunction. — Estoppel. — A  failure  by 
an  assessed  property  owner  to  enjoin  the  construction  of  a  pro- 
posed sewer  does  not  estop  such  owner  from  defending  agamst 
an  assessment  therefor,  where  the  proceedings  in  reference  to 
such  construction  are  void.         Edwards  v.  Cooper,  54,  74  (27) . 

66.  Sewer  Assessments. — Injunction. — Diligence. — Estoppel. — In 
order  to  restrain  the  collection  of  a  sewer  assessment,  the 
property  owner  must  act  in  good  faith  and  with  reasonable 
diligence,  otherwise  an  injunction  will  be  denied,  acquiescence 
being  presumed.  Edwards  v.  Cooper,  64,  74  (28). 

67.  Sewer  Assessments. — Validity. — Notice  of  Contest. — Estoppel. 
— Where  a  property  owner  gives  notice  to  the  contractor,  before 
the  construction  of  a  sewer,  that  he  will  contest  the  validity  of 
the  assessment  therefor,  he  is  not  estopped  from  defending 
against  such  assessment,  where  the  assessmg  tribunal  has  ex- 
ceeded the  limitations  of  its  powers. 

Edwards  v.  Cooper,  64,  76  (29). 

68.  Sewer  Assessments. — Void. — Supplementary  Proceedings. — 
Statutes.  —  Remedial.  —  Validity.  —  Under  83869e  Bums  1901. 
Acts  1901,  p.  608,  §4,  supplementary  proceedings  may  be  had 
to  supply  defects  in  an  invalid  sewer  assessment;  and  such 
remedial  statute  is  valid,  though  it  extraids  to  jurisdictional 
matters.  Edwards  v.  Cooper,  64,  76  (30). 
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69.  Sewer  Aesesements. — Void. — Remedy. — ^Where  a  sewer  as- 
sessment is  void  because  of  ^a  jurisdictional  defect,  the  board  of 
public  works  has  a  right,  under  $3859e  Bums  1901,  Acts  1901, 
p.  608,  S4,  after  due  notice  to  property  owners,  to  take  the  re- 
quired legal  steps,  so  far  as  conditions  permit,  and  make  a  new 
assessment  Edwards  v.  Cooper,  54,  77  (31). 

70.  Trustees. — Change  of. — ^The  legislature  may  at  anv  time 
change  the  trustee  of  any  property  or  delegated  power  belong- 
ing to  a  municipal  corporation. 

Sehool  City  of  Marion  v.  Forrest,  94,  100  (12). 

71.  Defining  Nuisances.  —  Statutes.  —  While  §3477  Bums  1905, 
Acts  1905,  p.  219,  953,  ^^ives  city  councils  the  right  to  declare 
what  shall  constitute  nuisances  and  thereby  to  enlarge  the  class 
of  common-law  nuisances,  still,  they  have  no  right  to  declare  a 
thing  to  be  a  nuisance  which,  by  its  nature,  is  clearly  not  such. 

City  of  Indianapolis  v.  MiUer,  285,  286  (1). 

72.  Alleys, — Use  of. — Public  alleys  are  highways  and,  as  to  their 
use,  are  governed  by  the  same  restrictions  as  other  public  ways. 

City  of  Indianapolis  v.  Miller,  285,  287  (2). 

78.  Alleys. — Frontagers. — Proprietary  Rights. — The  right  of  in- 
gress and  egress  of  a  public-allev  frontager,  is  a  right  appurte- 
nant to  his  property;  and  such  right  cannot  be  taken  from 
him  except  by  due  process  of  law. 

City  of  Indianapolis  v.  MiUer,  285,  287  (3). 

74.  General  Grants  of  Power. — Ordinances, — Under  a  general 
grant  of  power  from  the  legislature,  cities  may  pass  reasona- 
ble ordinances,  consistent  with  the  general  purpose  of  such 
corporations  and  not  in  conflict  with  the  laws  or  public  policy 
of  the  state.  City  of  Indianapolis  v.  Miller,  285,  289  (6). 

75.  Ordinances. — Prohibiting  Theater  Entrances  on  Public  Al- 
leys.— An  ordinance  prohibiting  owners  of  theaters  from  main- 
taining entrances,  for  their  patrons,  on  any  public  alley,  is 
invalid.  City  of  Indianapolis  v.  Miller,  285,  291  (9) . 

76.  Ordinances. — Partly  Illegal. — Divisibility. — ^A  city  ordinance 
prohibiting  owners  of  theaters  from  maintaining  entrances,  for 
their  patrons,  on  any  public  alley,  and  providing  that,  at  their 
ticket  offices,  they  shall  sell  tickets  for  any  part  of  their  thea- 
ters, is  wholly  invalid,  since  the  invalid  part  is  a  constituoit 
part  of  the  general  scheme  thereof. 

City  of  Indianapolis  v.  Miller,  285,  291  (10). 

msoLioEiroE- 

See  Damages;  Evidence;  Master  and  Servant;  Pleading;  Rail- 
roads; Trial. 

Evidence  of  prior  similar  conduct,  admissible,  see  Evidence,  8; 
Broadstreet  v.  Hall,  192,  204  (13). 

Parent  may  be  liable  for  tort  of  child,  when  in  discharge  of 
parent's  order,  see  Parent  and  Child,  2;  Broadstreet  v.  Hall, 
192,  200  (8). 

Complaint  under  factory  act,  see  Pleading,  25,  26;  Bessler  v. 
Laughlin,  38. 

Proof  of  one  act  of,  sufficient,  see  Trial,  61;  Pittsburgh,  etc.,  R. 
Co.  V.  Lightheiser,  438,  459  (27). 
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1.  Reckless  Riding, — Master  and  Servant — ^It  is  neglifi^ence  for  a 
father  to  send,  upon  the  public  highway,  his  young,  weak  and 
reckless-riding  son  upon  an  unruly  horse  to  carry  a  message. 

Broadstreet  v.  Hall,  192,  197  (2). 

2.  Proximate  Cause^ — Reckless  Riding. — A  father's  negligence  in 
saidine  his  weak,  reckless-riding  son  upon  an  unruly  horse 
upon  the  public  highway  to  carry  a  message,  is  the  proximate 
cause  of  personal  injury  to  plaintiff  caused  by  such  son's  run- 
ning such  horse  into  plaintiff's  carriage. 

Broadstreet  v.  Hall,  192,  197  (3). 

3.  Anticipation  of  Particular  Injury, — To  constitute  actionable 
negligence  it  is  not  necessary  that  the  plaintiff  should  have 
anticipated  the  particular  injury  received. 

Broadstreet  v.  HaU,  192,  197  (4). 

4.  Highways, — Use  of, — All  persons  have  an  equal  right  to  use 
the  public  highways,  but  each  person's  use  thereof  must  be 
consistent  with  the  rights  and  safety  of  others  using  the  same. 

Broadstreet  v.  Hall,  192,  199  (6). 

5.  Master  and  Servant, — Assumption  of  Risk, — Contracts. — The 
doctrine  of  assumed  risk  in  negligence  cases  rests  upon  con- 
tract, express  or  implied. 

New  Castle  Bridge  Co.  v.  Doty,  259,  263  (2). 

6.  Master  and  Servant. — Assumption  of  Risk, — Scope  of  Employ^ 
ment, — Outside  Work, — The  servant,  when  ordered  to  do  work 
outside  of  the  scope  of  his  employment,  does  not  assume  the  risks 
of  unsafe  ways,  works  and  machinery,  unless  the  defects  are 
known  or  obvious. 

New  Castle  Bridge  Co.  v.  Doty,  259,  264  (3). 

7.  Master  and  Servant. — Assumption  of  Risk. — Scope  of  Employ- 
ment, — Ways  and  Works. — The  servant  does  not  assume  the 
risk  of  the  master's  negligence  in  furnishing  unsafe  and  un- 
suitable places  in  which  to  work. 

New  Castle  Bridge  Co.  v.  Doty,  259,  264  (4). 

8.  Proximate  Cav^e. — Piling  Iron, — ^Where  sheets  of  iron  were 
piled  in  a  single  layer,  without  lateral  support,  near  a  machine 
lor  shearing  iron,  at  which  many  men  were  working,  such  negli- 
gence in  piling  such  iron  was  the  proximate  cause  of  an  injury 
to  a  servant  working  at  such  machine,  where  such  iron  fell  and 
injured  him.  New  Castle  Bridge  Co.  v.  Doty,  259,  265  (6). 

9.  Breach  of  Duty. — Basis  of  Liability. — The  basis  of  responsi- 
bility for  the  exercise  of  due  care  is  the  fact  that  defendant's 
omission  endangers  the  safety  of  a  third  party. 

Bessler  v.  Laughlin,  38,  41  (3). 

10.  Omissions. — Cause  of  Injury. — ^That  defendant  could  reason- 
ably apprehend  danger  to  someone  from  his  omission  consti- 
tutes negligence  toward  the  ipjured  party. 

Bessler  v.  Laughlin,  38,  41  (4). 

11.  Proximate  Cause.— Where  plaintiff's  injury  follows  defend- 
ant's negligent  omission  as  a  natural  sequence  and  without  the 
intervention  of  a  supervening  cause,  and  such  injury  is  so  re- 
lated to  such  omission  as  morally  to  be  regarded  as  the  efficient 
cause,  such  omission  is  the  legally  proximate  cause  of  the  in- 
jury. Bessler  v.  Laughlin,  38,  41  (5). 

Vol.  168—49 
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12.  Proximate  Cause. — The  efficient  and  predominating  cause  of 
an  injury  is  considered  as  the  legally  proximate  cause,  although 
subordinate  and  dependent  causes  may  have  assisted. 

Beesler  v.  Laughlin,  38,  41  (6). 

13.  Factory  Act— Effect  of. — ^The  effect  of  19  of  the  factory  act 
(Acts  1899,  p.  231,  §7087i  Bums  1901)  is  to  extend  the  com- 
mon-law  duty  of  the  master  in  furnishing  safe  ways,  works  and 
machinery.  Bessler  v.  Laughlirij  38,  42  (7) . 

14.  Proximate  Cause. — Concurring  Causes. — Factory  Act. — ^The 
master  is  not  relieved  from  liability  for  the  violation  of  §9  of 
the  factory  act  (Acts  1899,  p.  231,  S7087i  Bums  1901)  because 
other  non-responsible  agencies  concurred  with  his  negligence  in 
producing  the  injury  complained  of.  P.  H.  Ss  F.  M.  Roots  Co. 
V.  Meeker,  166  Ind.  132,  distinguished. 

Bessler  v.  LaughUn,  38,  42  (8). 

15.  Factory  Act. — Vats. — Guards. — Section  9  of  the  factory  act 
(Acts  1899,  p.  231,  $7087i  Bums  1901)  provides  for  the  pro- 
tection of  a  vat  used  in  manufacturing,  but  not  to  a  cover  there- 
for leaning  against  a  post  near  by. 

Bessler  v.  Laugklin,  38,  43  (10),  45  (10). 

16.  Assumption  of  Risk. — Factory  Act — The  doctrine  of  assump- 
tion of  nsk  does  not  apply  in  cases  of  the  violation  of  the  fac- 
tory act  (Acts  1899,  p.  231,  §9,  §7087i  Bums  1901). 

Bessler  v.  Laughlin,  38,  43  (11). 

17.  Employers*  Liability  Act. — Additional  Liabilities. — ^The  first 

?art  of  subdivision  four  of  S7083  Bums  1901,  Acts  1893,  p.  294, 
1,  providing  that  railroad  companies  shall  be  liable  for  injuries 
caused  by  employes  in  charge  of  trains,  creates  liabilities  which 
did  not  exist  at  the  common  law. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  280  (3). 

18.  Employer^  Liability  Act.  —  Negligence  of  Vice-Principal 
while  Acting  as  Fellow  Servant. — Under  the  first  part  of  sub- 
division four  of  §7083  Bums  1901,  Acts  1893,  p.  294,  §1-,  rail- 
road companies  are  liable  for  the  negligence  of  their  vice-prin- 
cipals, as  specified  in  such  act,  while  in  the  performance  of  the 
duties  of  a  fellow  servant  of  the  injured  servant. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  281  (4). 

19.  Lessor^  Liability  to  Lessees'  Servants. — ^While  the  lessee 
must,  in  general,  respond  in  damages  to  his  servant  for  injuries 
caused  by  defective  ways  and  works,  still  the  lessor  may  be 
liable  if  he  has  furnished  ways  or  machinery  so  imminently  de- 
fective that  an  ordinarily  prudent  man,  duly  mindful  of  his 
duty,  should  know  that  such  ways  or  machinery  so  furnished 
would  possibly  not  be  inspected  by  the  lessee  or  his  servants  and 
would  probably  result  in  injury  to  such  servant.  Daugherty  ▼• 
Herzog,  145  Ind.  255,  distinguished. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  407  (3). 

20.  Intervening  Agent.  —  Proximate  Cause.  —  The  fact  that  a 
human  agency,  though  in  a  degree  negligent,  intervenes,  does 
not  make  the  dficient  cause  of  an  injury  a  remote  cause. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  408  (6), 

21.  Proximate  Cause. — Question  for  Jury. — ^What  is  the  proxi- 
mate cause  of  an  injury,  where  the  facts  are  such  that  ordinary 
men  might  differ  thereon,  is  a  question  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  410  (9). 
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22.  Contributory,  —  LcLst  Clear  dumeej-^Knowledge. — Question 
for  Jury. — A  railroad  company  may  be  liable  for  killin|^  a  man 
fastened  on  its  track,  where  persons  si^^naled  the  en^neer  to 
stop  his  train,  though  such  engineer  did  not  know  what  the 
danger  ahead  was.  such  question  being  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  414  (17). 

23.  Proximate  Cause. — Evidence. — Railroads. — Violation  of  Mu- 
nicipal Ordinance. — Evidence  by  the  plaintiff  alone,  an  engineer 
standing  in  the  yards  ready  to  receive  his  engine,  that  his  sight 
and  hearing  were  good,  that  he  did  not  see  nor  hear  the  ap- 

Eroaching  engine  and  car,  that  such  engine  was  being  backed 
y  the  person  in  char^,  without  si^al  or  lookout,  at  a  rate  in 
excess  of  the  city  ordinance,  authorizes  the  jury  to  find  for  the 
plaintiff  that  such  violation  was  the  proximate  cause  of  the 
mjury.        Pittsburgh,  etc,,  R,  Co,  v.  Lightheiser,  438,  456  (16). 

MJBW  TBIAIi* 

General  grounds  for,  not  sufficient  for  assignment  of  errors  in 
appeal  from  interlocutory  order  am)ointing  appraisers  in  emi- 
nent domain,  see  Appeal,  5;  Southern  Ind.  k.  Co,  v.  Indian- 
apolis, etc.,  R.  Co.,  360,  376  (19). 

Where  evidence  is  not  in  record,  reasons  for  new  trial  depending 
thereon,  not  considered,  see  Appeal^  50;  Walters  v.  Walters,  45, 
51  (9). 

Erroneous  instructions  not  grounds  for,  where  no  exceptions  were 
taken  thereto  before  filing  of  motion  for  new  trial,  see  Trial, 
30;  Providence  Washington  Ins.  Co.  v.  Wolf,  690,  707  (15). 

Motion  for,  proper,  where  judgment  correctly  follows  special  find- 
ing and  conclusions  of  law,  see  Trial,  69;  Pittsburgh,  etc.,  R. 
Co.  V.  Taber,  419,  423  (3). 

!•  Trial  on  Wrong  Theory. — Where  a  case  is  tried  upon  a  wrong 
theory,  a  new  trial  will  ordinarily  be  awarded. 

Sanasack  v.  Ader,  559,  564  (5). 

2.  Instructions. — Exceptions. — The  assignment,  in  a  motion  for  a 
new  trial,  of  error  in  the  ruling  on  an  instruction,  presents  no 
question,  where  no  exception  was  taken  to  such  ruling. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  707  (17). 

3.  Contrary  to  Law. — Evidence. — Interrogatories. — A  motion  for 
a  new  trial  because  the  verdict  was  contrary  to  law  questions 
the  sufficiency  of  the  evidence  to  support  the  verdict;  and  the 
answers  to  the  interrogatories  to  the  jury  cannot  be  looked  to 
as  an  aid  in  determining  such  question. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  417  (20). 

4.  Grounds  for. — Omissions  of  Facts  from  Special  Findings. — Re- 
fusal to  Sign  Tendered  Findings. — Omission  of  the  court  to 
make  a  special  finding  of  facts  on  all  of  the  issues;  omission  to 
find  the  facts  on  special  paragraphs  of  answer,  and  refusal  of 
the  trial  judge  to  sign  defendant's  tendered  special  finding  of 
facts,  do  not  constitute  grounds  for  a  new  trial. 

Walters  V.  Walters,  45,  47  (1),  49  (1). 
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5.  Gnninda. — Special  Findings  Unsupported  by  Evidence. — ^That 
the  special  findings  are  not  supported  by  the  evidence  is  a 
ground  for  a  new  trial.  Walters  v.  Walters,  45,  50  (7) . 

6.  RaUroads. — Eminent  Domain, — Interlocutory  Order  Appoint- 
ing Appraisers. — A  motion  for  a  new  trial  is  not  permissible  in 
presenting  for  review  questions  arising  upon  an  interlocutory 
order  adjudging  lands  subject  to  appropriation  by  a  railroad 
company  for  its  right  of  way,  and  appointing  appraisers  to 
make  an  award. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360, 
875  (17). 

7.  Insufficient  Evidence. — Contrary  to  Law. — In  civil  cases,  gen- 
eral assignments  that  the  verdict  is  not  supported  by  sufficient 
evidence  and  that  it  is  contrary  to  law,  are  sufficient  reasons 
for  a  new  trial. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360, 
376  (18). 

8.  Misconduct  of  CounseL — Argum.ent  to  Jury. — Practice. — ^Where 
counsel  makes  objectionable  remarks  in  the  argument  to  the 
jury,  and  the  court  promptly,  upon  objection,  admonishes  the 
jury  not  to  consider  such  statements,  there  is  no  cause  for  a 
new  trial.  Malott  v.  Central  Trust  Co.,  428,  435  (9). 

9.  Misconduct  of  Jury. — How  Shovm. — Presumptions. — ^An  affi- 
davit of  counsel,  in  the  motion  for  a  new  trial,  that  a  juror  was 
guilty  of  improper  conduct,  cannot  be  considered  unless  the 
source  of  his  information  is  revealed,  the  presumption  being  that 
he  learned  same  from  a  juror,  since  a  juror  cannot  himself  be 
heard  to  impeach  his  verdict. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  479  (21). 

10.  Misconduct  of  Court  and  CounseL — Appeal. — Weighing  Evi- 
dence.— ^Where,  in  a  motion  for  a  new  trial,  the  charge  of  mis- 
conduct of  the  judge  and  of  opposing  counsel  is  supported  by 
affidavit  and  denied  by  counter-affidavits,  such  facts  being  within 
the  personal  knowledge  of  the  judge,  his  decision  on  such  ques- 
tion is  final.        Pittsburgh,  etc.,  R.  Co,  v.  Collins,  467,  479  (20). 

VOTABTBS  PUBUO- 

Falsely  attesting  a  deed,  see  Indictment  and  Infx>rmation,  2-5; 
Riley  v.  State,  657. 

KOTIOB- 

See  Process. 

Where  master's  duty  is  to  notify,  fact  that  other  employes  knew 
of  danger,  immaterial,  see  Master  and  Servant,  18;  Inland 
Steel  Co.  V.  Smith,  245,  250  (6). 

In  street  assessments,  see  Municipal  Corporations,  42;  Pitts- 
burgh, etc,  R.  Co.  V.  Taber,  419,  426  (9). 

To  partnership  customers  not  necessary  to  negative  retiring 
partner's  lisibility,  where  they  learn  the  facts  otherwise,  see 
PARTNERSHIP,  1,  2;  Miller  v.  Pfeiffer,  219. 


Appointment  without^  see  Receiver& 
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Occupancy  of  streets  by  street  railroad  without  permission  is,  see 
Municipal  Ck)apoRATiONS,  31;  Indiana  R,  Co.  v.  Calvert,  821, 
829  (7). 

Power  of  cities  to  declare  what  constitutes,  see  Municipal  Cor- 
PORATiONSy  71;  City  of  Indianapolis  v.  Miller,  286,  286  (1). 

1.  Theaters. — ^The  business  of  conducting  a  theater  is  not,  in  its 
own  nature,  a  nuisance. 

City  of  Indianapolis  v.  Miller,  285,  288  (4). 

2.  Crowds  of  People. — Crowds  of  people  awaiting  admission  to 
places  of  amusement  may  become  a  nuisance  to  adjoining  pro- 
prietors, for  which  an  appropriate  action  will  lie. 

City  of  Indianapolis  v.  Miller,  285,  288  (5). 

3.  Abatement  of. — ^Where  things  become  nuisances  by  the  use  or 
the  method  of  execution,  cities  may  not  absolutely  repress,  but 
may  only  restrain  such  unlawful  or  injurious  use  or  method. 

City  of  Indianapolis  v.  Miller,  285,  289  (7). 

4.  Crowds  of  People. — Repression  of. — Crowds  of  people  may  not 
be  molested  unless  they  invade  or  threaten  to  invade  public  or 
private  rights.  City  of  Indianapolis  v.  Miller,  285,  290  (8)  • 

6,  Moving  Houses  along  Streets. — Municipal  Corporations. — The 
moving  of  a  house  along  the  streets  of  a  city  is  not  necessarily 
a  nuisance,  where  done  under  municipal  authority,  with  proper 
despatch,  and  where  private  rights  are  not  unreasonably  in- 
vaded. Indiana  K.  Co.  v.  Calvert,  321,  326  (3). 

6.  License. — Special  Damages. — The  moving  of  a  house  along  a 
street,  where  done  under  municipal  license,  witii  despatch  and 
without  unreasonable  invasion  of  private  right,  does  not  give  a 
right  of  action  in  damages. 

Indiana  R.  Co.  v.  Calvert,  321,  328  (4). 

7.  What  Are. — Ordinances  Defining. — Municipal  Corporations. — 
Municii)al  corporations,  under  §4357  Bums  1901,  13333  R.  S. 
1881,  giving  the  boards  of  trustees  of  incorporated  towns  the 
power  to  declare  what  shall  constitute  nuisances  therein,  and 
power  to  abate  the  same,  cannot  declare  that  to  be  a  nuisance 
which  by  nature  is  not  and  cannot  become  one. 

Miller  v.  Tovm  of  Syracuse,  230,  232  (1). 

8.  What  Are,  at  Common  Law. — At  the  common  law  anything 
offensive  to  the  sight,  smell  or  hearing,  erected  or  carried  on  in 
or  near  a  public  place,  to  the  annoyance  of  persons  having  the 
right  to  use  such  public  place,  is  a  nuisance. 

Miller  v.  Town  of  Syracuse,  230,  232   (2). 

9.  Ordinances  Defining. — Doubtful  Cases. — Under  a  general  grant 
to  a  municipal  corporation  to  define  what  are  nuisances,  it  may 
include  nuisances  per  se  and  also  things  whij^h  may  be  nuisances 
but  about  which  honest  differences  of  opinion  may  be  held. 

Miller  v.  Tovm  of  Syracuse,  230,  233  (3). 

10.  Hogs. — Ordinances. — Sufficiency. — A  town  ordinance  prohibit- 
ing the  keeping  of  hogs  in  a  pen  within  the  town  or  within  200 
feet  of  an  alley  or  street  therein,  sufficiently  shows  that  such 
keeping  was  denounced  as  a  nuisance,  though  it  did  not  in  terms 
so  state,  the  purpose  thereof  being  apparent. 

Miller  v.  Tovm  of  Syracuee,  230,  233  (4). 
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OFFIOEBS^ 

See  Coroners;  County  Superintendents;  Fees  and  Salasobs; 

Trustees. 
Imposing  additional  duties  upon,  see  Constitutional  Law,  14; 

Board,  etc.,  v.  Albright,  664^  575  (11). 
County  auditors  have  no  right  to  fees  for  making  township  road 

tax  lists,  see  Fees  and  Salaries,  2;  Board,  etc.,  v.  Pike  Civil 

Tp.,  635,  537  (2). 
Of  private  corporations,  service  on,  see  PROCESS. 
"Clerk  of  the  circuit  court,"  see  Statutes,  20;  Taylor  v.  State, 

ex  ret.,  294,  297  (4). 

1.  State. — County. — Prosecuting  Attorney. — The  prosecuting  at- 
torney is  a  state  and  not  a  county  officer. 

Board,  etc.,  v.  Albright,  664,  576  (12). 

2.  Clerk  of  the  Circuit  Court. — Title, — Names. — Constitutional 
Law. — The  office  of  "clerk  of  the  circuit  court"  is  created  by 
article  6,  §2,  of  the  Constitution,  the  office  of  "county  clerlr* 
being  unknown  to  the  Constitution  or  to  the  laws  of  the  State. 

Taylor  v.  State,  ex  rel,  294,  296  (1). 

3.  Eligibility. — When  Attaches. — Elections. — ^The  ineligibility  of 
persons  to  hold  a  city  office  as  prescribed  by  13470  Bums  1905, 
Acts  1905,  p.  219,  §46,  providing  that  no  officer,  ^nploy^  agoit 
or  servant  of  any  corjraration,  nrm,  company  or  person  holding 
or  operating  under  a  city  franchise,  or  having  any  contract  with 
the  city,  shall  be  eligible  to  a  city  office,  refers  to  the  time  when 
the  term  of  office  b^ns  and  not  to  the  time  of  the  election  to 
such  office.  Hoy  v.  State,  ex  rel,  606,  516  (4). 

4.  Ineligibility. — Notice  to  Voters. — ^The  voters  of  a  city  are  not 
presumed  to  take  notice  that  a  certain  candidate  held,  at  the 
time  of  the  election,  an  office  in  a  private  cori>oration  with  which 
such  cit^  had  some  contractual  relations  which,  if  they  existed 
at  the  time  his  term  began,  would  render  him  ineligible  to  hold 
the  office.  Hoy  v.  State,  ex  rel.,  506,  520  (5). 

5.  Ineligibility. — Notice. — ^Before  a  candidate  receiving  a  smaller 
number  of  votes  than  his  opponent  can  successfully  assert  title 
to  the  office,  he  must  show  not  only  ttiat  his  opponent  was  in- 
eligible, but  that  such  fact  was  known  to  the  voters,  and  that 
they  also  knew  the  time  of  the  banning  of  the  term. 

Hoy  V.  StaU,  ex  rel,  506,  520  (6). 

6.  Duty  to  Serve. — ^Persons  elected  to  a  public  office,  if  digfl)Ie, 
are  under  a  duty  to  serve.      Hoy  v.  State,  ex  reL,  506,  520  (7)  • 

7.  Ineligibility. — Removal  of. — Rights  of  Voters  to  Presume. — 
Voters,  in  electing  a  candidate  to  a  public  office,  have  the  right 
to  assume  that  he  will  free  himself  from  any  disabilities  before 
the  beginning  of  his  term.       Hoy  v.  State,  ex  reL,  606,  621  (8)  • 

OPINIONS- 

See  Evidence. 
OVEBBXTLBD  0A8X8- 

See  Cases. 

PABENT  AJSTO  OHIXD^ 

See  Habeas  Corpus. 

Child  may  be  parent's  servant,  so  as  to  constitute  parent  liable 

for  acts  of,  see  Master  and  Servant,  19;  Broadstreet  v.  HaU, 

192,198(5). 
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PABJEXT  AND  OHHiD— Oontinuad. 

1.  Master  and  Servant — Principal  and  Agent-^Tarts  of  Child, — 
Liability. — A  parent,  as  such,  is  not  liable  for  the  torts  of  his 
child,  but  he  may  be  liable  in  the  relationship  of  master  or  prin- 
cipal. Broadstreet  v.  Hall,  192,  199  (7). 

2.  Negligenee. — Running  Horse  on  Highway, — Evidence, — Evi- 
dence niowing  that  a  father  who  sent  his  reckless  boy  to  carry 
a  message  on  the  highway,  and  that  such  son  recklessly  whipped 
his  horse  to  full  speed  causing  it  to  run  against  plaintiff's 
buggy^  thereby  injuring  plaintiff,  supports  a  verdict  for  plain- 
tiff Broadstreet  v.  HaU,  192,  200  (8). 

PABTIES— 

See  Process. 

On  appeal,  see  Appeal^  52,  58;  Brovon  v.  Brown,  654.. 

Remonstrators  are,  see  Intoxicating  Liquors,  5;  Cain  v.  AUeiu 
8,  20  (7). 

1.  Guardian  and  Ward,  —  Pleading, — Theory, — Appeal. — ^Where 
doubt  exists  whether  the  guardian  or  the  ward  was  plaintiff, 
but  the  guardian  was  treated  as  the  plaintiff  below,  and  he 
assigned  the  errors  on  appeal,  such  guardian  will  be  treated,  on 
appeal,  as  the  real  plaintiff. 

CcmpheU  V.  Fiehter,  645,  647  (1). 

2.  Interest— Wills.^Statutes.— Section  2766  Bums  1901,  §2596 
R.  S.  1881,  providing  that  ''any  person"  may  contest  a  will, 
means  any  person  having  an  interest  in  the  subject-matter  of 
the  contest.  Campbell  v.  Fiehter,  645,  647  (2). 

3.  Will  Contests, — Special  Procedure, — Civil  Code, — The  statute 
providing  for  the  contest  of  a  will,  being  silent  as  to  whether  a 
guardian  or  his  ward  shall  institute  the  action,  the  courts  will 
look  to  the  civil  code  to  determine  such  question. 

Campbell  v.  Fiehter,  645,  647  (3). 

4.  Guardian  and  Ward, — Next  Friend, — Wills, — Contest — Under 
$S256,  257  Bums  1901,  §§255,  256  R.  S.  1881^  an  infant,  suing 
by  his  next  friend,  may  institute  and  maintam  a  proceeding  to 
contest  a  will  in  which  he  is  interested. 

Campbell  v.  Fiehter,  645,  647  (4). 

5.  Guardian  and  Ward,  —  Source  of  Guardian's  Authority,  — 
Guardians  are  creatures  of  statute,  and  their  authority  is  meas- 
ured thereby.  Campbell  v.  Fiehter,  645,  648  (5). 

6.  Guardian  and  Ward.  —  Wills,  —  Contest  —  Guardians  have  no 
power  to  institute,  on  behalf  of  their  wards,  proceedings  to  con- 
test a  will.  Campbell  v.  Fiehter,  645,  648  (6). 

7.  Guardian  and  Ward, — Trustee  of  Express  Trtust — Wills, — 
Contest, — Guardians  have  no  right,  under  §252  Bums  1901,  §252 
R.  S.  1881,  authorizing  the  "trustee  of  an  express  trust"  to 
maintain  suits,  to  institute  a  jproceeding  to  contest  a  will. 

Campbell  v.  Fiehter,  645,  649  (7). 

8.'  Guardian  and  Ward, — Equity  Suits, — Guardians,  as  such,  have 
no  riffht,  in  the  absence  of  statutory  authority,  to  sue  in  equity 
on  bdalf  of  their  wards.         Campbell  v.  Fiehter,  645,  650  (8). 
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PABTinOV— 

1.  Judicial  Sales. — Hu8hand^6  Creditors. — Wife^e  Rights.-^Par- 
ties, — Estoppel, — ^Where  a  wife  files  a  cross-complaint,  after  the 
sale  of  her  husband's  interest  in  land  in  a  suit  for  partition, 
praying  that  she  be  given,  as  against  the  husband's  creditors, 
out  of  the  proceeds  in  the  commissioner's  hands,  her  inchoate 
marital  interest,  she  is  estopped  from  claiming  that  she  was  a 
necessary  party  to  the  suit  for  partition,  and  it  will  be  assumed 
that  the  complete  title  was  transmitted  by  the  sale. 

Staser  v.  Gaar,  Scott  &  Co,,  131,  134  (1). 

2.  Creditors. — Wife's  Inchoate  Rights. — Under  82669  Bums  1901, 
§2508  R.  S.  1881,  the  wife  is  entitled,  as  against  her  husband's 
creditors,  to  her  third  of  the  proceeds,  belonging  to  the  husband, 
of  a  sale  of  the  husband's  land  in  partition,  such  sale  being 
involuntary  as  to  her. 

Staser  v.  Gaar,  Scott  &  Co.,  131, 137  (8). 

PABTNEBSHIP* 

1.  Dissolution. — Notice. — ^It  is  not  necessary  for  a  partner,  upon 
dissolution  of  the  partnership,  to  give  actual,  personal  notice  to 
customers,  in  order  to  escape  liability  for  subsequent  dealings 
by  the  continuing  partner,  mere  knowledge  of  the  dissolution,  or 
tiie  legal  equivalent  of  such  knowledge,  being  sufficient  notice. 

MilUr  V.  Pfeiffer,  219,  221  (1). 

2.  Dissolution.  —  Notice.  —  Principal  and  Agent.  —  Notice  to  the 
general  agent  of  a  buying  partnership  of  the  dissolution  of  the 
sdling  partnership  is  sufficient  notice  to  such  buying  partner- 
ship of  such  dissolution.  Miller  v.  Pfeiffer,  219,  222  (2). 

8.  Suhsecnient  Dealings  with  Single  Partner. — Effect. — Where  the 
plaintiffs  traded  with  a  partnership  for  a  certain  period,  after 
which  one  member  continued  such  trading  in  his  own  name,  the 
plaintiffs  are  required,  in  order  to  hold  the  former  partner 
liable,  where  he  ceases  to  participate  in  the  business,  to  make 
inquiry  as  to  whether  such  partnership  still  exists. 

Miller  v.  Pfeiffer,  219,  222  (3). 

PLSADnra- 

Amendments  are  favored  by  the  code,  see  Amendments;  Clarkson 
V.  PFood,  582,  586  (4). 

Overruling  a  motion  to  strike  out  paragraph  of  answer  is  harm- 
less, see  Appeal,  2;  Hart  v.  Scott,  530,  532  (3). 

Assignments  of  error  on  several  donurrers,  see  Appeal,  8;  State, 
ex  rel.,  v.  Lung,  553,  557  (5) . 

Initial  attack  on  complaint,  see  Appeal,  32 ;  Southern  Ind.  R.  Co. 
V.  Indianapolis,  etc.,  R.  Co.,  360,  367  (8). 

Theory  of  complaint  cannot  be  changed  on  appeal,  see  Appeal,  31; 
West  V.  State,  ex  rel,  11,  81  (6). 

Motion  for  new  trial  is  part  of  record,  see  Appeal,  47;  Malott  t. 
Central  Trust  Co.,  428,  432  (3). 

Motions  in  arrest  of  judgment  are  part  of  the  record  proper,  see 
Appeal,  47;  Malott  v.  Central  Trust  Co.,  428,  432  (3). 

Sustaining  demurrer  to  paragraph  of  reply,  harmless,  where  facts 
are  provable  under  another,  see  Appeal^  57;  Clarke  v.  Darr, 
101,  116  (1). 
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PIJBADIHO^Oontinued. 

Civil  code  governs  drainage  proceedings,  in  absence  of  statutory 
procedure,  see  Drains,  5;  Hart  v.  Scott,  530,  531  (1). 

1.  A  batement.  —  Answer, — Reply, — Insurance, — Appraisement, — 
Waiver, — Wrongful  Detey.— Where  a  fire  company  pleaded  in 
abatement  of  an  action  on  its  policy,  that  the  policy  provided 
for  an  appraisement  of  the  loss,  which  had  not  been  made,  and 
that  it  had  not  waived  such  provision,  and  plaintiff  replied  that 
such  company  had  unreasonably  delayed  such  appraisement, 
such  reply  is  sufficient. 

Providence  Washington  Ins,  Co.  v.  Wolf,  690,  703  (9). 

2.  Plea  in  Abatement, — Plea  in  Bar. — Estoppel. — ^Where  an  in- 
surance company  pleads  in  abatement  of  the  pending  action  that 
it  required  an  appraisement  of  the  loss,  and  that  it  had  not 
waived  the  same,  and  an  unsuccessful  trial  is  obtained  thereon, 
it  is  estopped  from  asserting  such  matters  in  bar  of  such  action. 

Providence  Washington  Ins,  Co.  v.  Wolf,  690,  706  (14). 

3.  Answer. — Motion  to  Strike  Out. — Demurrer. — Where  an  an- 
swer is  so  palpably  bad  that  it  cannot  be  amended  so  as  to  be 
germane  to  the  cause  of  action,  a  motion  to  strike  out  may  be 
sustained,  but  such  motion  is  not  designed  to  perform  the  office 
of  a  demurrer.  Hart  v.  Scott,  530,  532  (2). 

4.  Answer,  —  Intoxicating  Liquors,  —  Residence  Districts. — Mu- 
nicipal Corporations, — ^Where  defendant  was  prosecuted  for  the 
sale  of  liquors  in  a  residence  district,  as  ordained  by  the  city 
council,  an  answer  that  his  saloon  was  in  the  business  district 
and  not  within  the  residence  district,  is  insufficient,  where  it  also 
concedes  that  the  saloon  was  within  the  prohibited  territory. 

City  of  Greencastle  v.  Thompson,  493,  503  (6). 

5.  Answers, — Sales. — Implied  Warranties. — Reliance  Upon. — An 
answer  stating  that  ''relying  on  the  presumed  knowledge  of  the 
plaintiff  of  the  required  qualities  of  said  cable  from  their  ex- 
posing it  for  sale,  and  selling  the  same,  they  purchased  it  as 
herein  stated,''  sufficiently  shows  that  defendants  relied  upon  the 
implied  warranty  of  soundness  and  fitness,  if  such  an  allegation 
is  necessary  at  all. 

OUr-Well  Sup.  Co.  V.  Watson,  603,  613  (6). 

6.  Answers. — Sales, — Implied  Warranties. — Breach. — An  answer 
showing  that  the  cable  purchased  for  a  known  purpose  was  not 
fit  for  the  purpose,  but  was  "wholly  worthless,*'  "rotten,  weak, 
and  would  not  sustain  the  strain  and  weight  necessarily  put  on 
it  in  drilling  such  wells,  and  broke"  when  used,  and  that  as  soon 
as  defendants  discovered  such  condition  they  "returned"  it  to 
plaintiff  and  "notified"  the  vendor  of  the  condition  thereof, 
sufficiently  shows  the  breach  of  the  implied  warranty  of  fitness 
and  soundness,  and  that  a  test  thereof  was  seasonably  made, 
the  whole  transaction  up  to  the  filing  of  the  answers  occurring 
within  five  months  from  the  time  of  the  sale. 

Oil-Well  Sup.  Co,  V.  Watson,  603,  613  (7). 

7.  Uncertainty. — Motion  to  Make  More  Specific. — Where  answers 
fail  to  set  out  the  specific  time  that  goods  were  ascertained  to  be 
unfit  for  the  purpose  for  which  they  were  bought,  a  motion  to 
make  more  specific  is  the  proper  remedy. 

Oil-Well  Sup,  Co.  V.  Watson,  603,  615  (9). 
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PLBAI>IHa~Ck>ntiiiaed. 

8.  Answer.  —  Eminent  Domain.  —  Railroads.  —  Where  the  com- 
plaint in  a  railroad  rig^ht  of  way  condemnation  proceeding  sub- 
stantially follows  the  statute  ($894  Bums  1905,  Acts  1906, 
p.  59.  92),  objections  thereto  must  be  raised  by  an  answer. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  860, 
368  (10). 

9.  Objeetione, — Eminent  Domain, — Preliminary  Trial, — Statutes. 
—Judgment. — Under  S897  Bums  1905,  Acts  1905,  p.  59,  15,  a 
landowner  is  reauired  to  assert,  on  the  preliminary  hearing,  any 
objections,  whether  of  law  or  of  fact,  which  he  may  have  to  the 
plaintiff's  right  to  condemn  his  lands;  and  the  order  of  the 
court  appointing  appraisers  is  conclusive  as  to  plaintiff's  right 
to  condemn. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144, 147  (3). 

10.  Objections. — Eminent  Domain, — Preliminary  Issues, — Meas" 
ure  of  Damages. — Statutes, — Objections  by  the  defendant  land- 
owner, that  §897  Bums  1905,  Acts  1905,  p.  59,  $5,  is  unconsti- 
tutional, and  that  such  defendant  owned  several  parcels  of  land 
through  which  the  condemning  railroad  company  was  compelled 
to  pass  and  that  such  company  offered  defendant  damages  sepa- 
rately for  one  narcel  only,  and  refused  to  consider  the  parcds 
as  a  whole  in  tne  estimate  of  damages,  do  not  constitute  a  de- 
fense on  the  preliminary  hearing  of  a  condemnation  proceeding 
under  §894  Bums  1905,  Acts  1905,  p.  59,  §2,  giving  plaintiff  the 
right  to  condemn  by  parcels  or  in  a  body. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144, 151  (4). 

11.  Exceptions. — Award  of  Damages. — Eminent  Domain. — Rail- 
roads.— Trial. — ^If  a  landowner  is  aggrieved  at  the  damages 
assessed  by  the  appraisers  in  eminent  domain  proceedings  (9896 
Bums  1905,  Acts  1905,  p.  59,  §4),  he  may  file  exceptions  to  the 
award,  and  have  a  trial  by  jury  on  such  question. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  151  (5)  • 

12.  Trial. — Special  Statutes. — Procedure, — Omissions. — ^Where  a 
special  statute  is  silent  as  to  part  or  all  of  the  procedure  neces- 
sary for  its  enforcement,  the  courts  will  supply  the  omissions 
from  the  procedure  prescribed  by  the  code. 

Clarkson  v.  Wood,  582,  586  (3). 

13.  Complaint. — Sufficiency. — Amendment. — Appeal. — ^Where  the 
complamt  appears  bad,  and  a  reversal  is  ordered  upon  other 
grounds,  the  Supreme  Court  may  direct  that  the  demurrer 
thereto  be  sustained  with  leave  to  amend. 

Miller  v.  Pfeiffer,  219,  222  (4). 

14.  Complaint. — Amendments  After  Trial, — There  is  no  error  in 
permitting  plaintiff,  at  the  close  of  the  evidence,  to  amend  his 
complaint  so  as  to  show  that  the  lower  blade  of  an  iron  shears 
was  defective  instead  of  the  upper,  as  alleged  originally,  no 
prejudice  to  defendant  being  occasioned  thereby. 

New  Castle  Bridge  Co,  v.  Doty,  259,  271  (16). 

15.  Complaint.  —  Amendments.  —  Time  of  Making.  —  It  is  not 
erroneous  to  permit  plaintiff  to  amend  his  complaint  during  the 
trial,  without  setting  aside  the  submission  of  the  case,  where 
no  prejudice  to  defendant's  rights  is  shown  by  reason  thereof. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  283  (7). 
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PUEADINO— Continued. 

16.  Contracts. — Conclusions  of  Pleader. — Which  Control — The 
meaning  of  a  written  contract  set  out  in  a  pleading  cannot  be 
changed  by  an  erroneous  deduction  of  the  pleader. 

Provident  Trust  Co.  v.  Darrough,  29,  37  (6). 

17.  Complaint.  —  Sufficiency  when  Attacked  for  First  Time  on 
Appeal. — A  complaint,  when  attacked  for  the  first  time  on  ap- 
peal, will  be  held  sufficient  unless  some  essential  element  is 
wholly  omitted  therefrom. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144,  146  (1). 

18.  Complaint. — Eminent  Domain^ — Railroads. — ^A  complaint  for 
the  condemnation  of  land  for  a  railroad  right  of  way  showing 
the  name  of  the  condenming  company,  the  names  of  the  owners 
and  lienholders  of  the  property  to  be  condemned,  the  intended 
use  of  the  property,  the  location,  width  and  termini  of  the  right 
of  way,  a  description  of  the  land  to  be  taken  for  making  em- 
bankments, and  a  failure  to  agree  with  the  owner  as  to  the  pur- 
chase price  thereof,  states  a  good  cause  of  action  under  5894 
Bums  1905,  Acts  1905,  p.  59,  §2. 

Vandalia  Coal  Co.  v.  Indianapolis,  etc.,  R.  Co.,  144, 147  (2). 

19.  Complaint.  —  Conditional  Offers. — Railroads. — Eminent  Do^ 
main. — ^A  complaint  by  a  railroad  company  for  the  condemna- 
tion of  a  strip  of  land  belonging  to  another  railroad  company 
for  a  right  of  way  is  not  rendered  bad  on  account  of  an  offer 
therein  giving  such  other  company  the  right  to  retake  part  of 
the  appropriated  strip  and  to  join  its  roadbed  with  plaintiff's 
upon  certain  conditions. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R»  Co.,  860. 

367  (7). 

20.  Complaint.  —  Eminent  Domain.  —  Railroads. — Description  of 
Lands.  —  Statutes.  —  Under  §894  Bums  1905,  clause  4,  Acts 
1905,  p.  15,  §2,  the  complaint  in  a  proceeding  to  appropriate  a 
railroad  right  of  way,  must  set  out,  oy  a  specific  description,  the 
location,  general  route,  width  and  termini  of  the  proposed  way. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360, 

368  (9). 

21.  Complaint, — Sister-State  Judgment. — Jurisdiction. — A  com* 
plaint  founded  upon  rights  growing  out  of  a  sister-state  decree 
must  show  that  the  court  rendering  same  had  jurisdiction  of  the 
subject-matter  and  the  parties. 

Hardin  v.  Hardin,  352,  357  (3). 

22.  Complaint. — Sister-State  Judgment. — Exhibits. — ^While  it  is 
not  necessary  to  attach  a  sister-state  decree  as  an  exhibit  to  a 
complaint  founded  upon  rights  determined  in  such  decree,  still, 
such  exhibit,  in  the  absence  of  an  allegation  of  the  jurisdiction 
of  such  court, 'miffht  enable  the  court  to  determine  that  such 
sister-state  court  had  general  jurisdiction,  and  therefore  juris- 
diction of  the  subject-matter  of  such  suit. 

Hardin  v.  Hardin,  352,  358  (4). 

23.  Complaint. — Sister-State  Judgment. — Allegations  of  Juris- 
diction.— A  complaint  asserting  rights  founded  upon  the  decree 
of  a  sister-state  court  of  special  jurisdiction  should  allege  that 
such  judgment  was  "duly"  rendered  or  given. 

Hardin  v.  Hardin,  352,  359  (5). 
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24.  Complaint — Specific  Allegations, — Martdamus, — Elections, — 
A  petition  in  mandamus  specifically  showing^  that  relator  was 
not  declared  elected  by  the  city  canvassing  Iward;  that  another 
person  was  declared  elected,  and  that  such  other  person  duly 
qualified,  shows  that  such  person  accepted  the  office  and  that  he 
is  an  adverse  claimant  to  relator,  although  there  is  a  general 
allegation  that  such  person  never  accepted  such  office  nor  made 
any  claim  thereto.  Hoy  v.  State,  ex  reL,  506,  514  (1). 

25.  Complaint. — Negligence. — Factory  Act, — A  complaint  allege 
ing  that  plaintiff  was  employed  to  roll  logs  into  a  vat;  that  the 
cover  for  such  vat  was  standmg  near  such  vat,  and  that,  without 
plaintifTs  fault,  such  cover  fell  against  plaintiff  knocking  him 
mto  such  vat,  attempts  to  state  a  cause  of  action  under  §9  of 
the  factory  act  (Act  1899,  p.  231,  170871  Bums  1901). 

Bessler  v.  Laughlin,  38,  40  (1). 

26.  Complaint. — Negligence, — Factory  Act, — Intervening  Agency. 
— Proximate  Cause. — A  complaint  showinjg  that  defendant's  vat 
cover  was  leaning,  as  was  customary,  against  a  post,  and  that  it 
fell  upon  plaintiff,  and  knocked  him  into  such  vat  and  injured 
him,  while  he  was  exercising  due  care,  sufficientiy  shows  that 
defendant's  breach  of  dut^  in  failing  to  cover  such  vat  was  the 
proximate  cause  of  the  injury. 

Bessler  v.  Laughlin,  38,  40  (2). 

27.  Complaint. — Master  and  Servant. — Employers'  Liahility  Act. 
— A  complaint  showing  that  the  servant  was  injured  while  act- 
ing under  the  orders  of  the  master's  foreman,  but  which  fails 
to  show  that  it  was  such  foreman's  negligence  which  caused 
the  injury,  does  not  state  a  cause  of  action  under  subdivision  2 
of  section  1  of  the  employers'  liability  act  (§7083  Burns  1901, 
Acts  1893,  p.  294). 

Ft.  Wayne  Iron,  etc.,  Co.  v.  ParseU,  223,  227  (1). 

28.  Complaint. — Master  and  Servant. — Employers*  Liability  Act, 
— ^A  complaint  by  the  servant  against  the  master  for  injuries 
received  because  of  the  negligence  of  a  person  performing  the 
master's  duty  must  show  that  such  person's  negligence  occurred 
while  in  the  performance  of  the  master's  duty. 

Ft.  Wayne  Iron,  etc,,  Co.  v.  ParseU,  223,  227  (2), 

29.  Complaint. — Statutory  Cause. — Employers^  Liability  Act, — ^A 
complaint  for  negligence  under  subdivision  4  of  section  1  of  the 
employers'  liability  act  ($7083  Bums  1901,  Acts  1893,  p.  294) 
must  show  that  the  plaintiff  clearly  comes  within  the  provisions 
thereof.  Ft.  Wayne  Iron,  etc.,  Co.  v.  ParseU,  223,  227  (4) . 

30.  Complaint. — Negative  Preanant. — Negligence, — ^A  complaint 
alleging  that  the  master  "did  not  provide  means  by  whicn  the 
entrance  of  steam  and  hot  water  mto  the  boiler  could  be  se- 
curely excluded,"  implies  that  some  means  were  supplied,  and 
the  complaint  shoula  show  wherein  the  means  used  were  de- 
fective. Ft,  Wayne  Iron,  etc.,  Co.  v.  ParseU,  223,  228  (5). 

31.  Complaint. — Negligence.— ^Master  and  Servant. — Notice  of 
Defects. — A  complaint  by  the  servant  showing  that  the  master 
ordered  him  to  enter  a  boiler,  connected  with  two  other  boilers, 
to  do  certain  work  without  notifying  him  "of  the  danger  to  be 
incurred  by  the  sudden  entrance  of  steam  and  hot  water  while 
he  was  therein,"  is  bad,  since  it  fails  to  show  the  need  or  useful 
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gurpose  of  such  notice,  and  fails  to  show  that  either  steam  or 
ot  water  was  in  the  connecting  boilers  when  he  Altered. 

Ft.  Wayne  Iron,  etc.,  Co.  v.  Paraell,  223,  228  (6). 

32.  Complaint.  —  Master  and  Servant.  —  Defective  Ways  and 
Works. — ^A  complaint  by  the  servant  showing  that  the  master 
made  "no  effort  to  shut  off  and  exclude  the  steam  and  hot  water 
from  the  boiler"  in  which  the  servant  was  working,  is  bad,  since 
it  implies  that  some  provision  was  made  for  shutting  off  such 
steam  and  water,  and  fails  to  show  the  acts  of  negligence  in 
failing  to  use  the  means  provided. 

Ft.  Wayne  Iron,  etc.,  Co.  v.  Parsell,  223,  229  (7). 

33.  Complaint.  —  Negligence,  —  Fellow  Servants.  —  A  complaint 
showing  that  the  master  ordered  the  servant  to  work  in  a  boiler, 
and  that  while  working  therein  a  fellow  servant  negligently 
caused  hot  water  and  steam  to  be  forced  through  a  pipe  into 
such  boiler,  thereby  scalding  such  servant,  is  bad,  since  the 
master  is  not  liable  for  the  negligence  of  such  fellow  servant. 

Ft.  Wayne  Iron,  etc.,  Co.  v.  Parsell,  223,  229  (8). 

34.  Complaint. — Master  and  Servant — Fellow  Servants. — A  com- 

1>laint  alleging  that  a  representative  of  the  master  negligentlv 
eft  certain  stones  in  an  upright  position,  by  reason  of  which 
decedent,  who  was  ordered  to  remove  articles  near  by,  was  killed, 
is  bad,  since,  as  to  such  work,  such  representative  was  merely  a 
co-servant  with  decedent,  and  since  it  must  be  shown  that  a 
master's  duty  was  neglected. 

Perry,  etc..  Stone  Co.  v.  Fletcher,  348,  351  (2). 

35.  Complaint. — Master  and  Servant. — Employers'  Liability  Act. 
— Railroads. — A  complaint  showing  that  the  engineer  of  de- 
fendant railroad  company's  train  negligently  backed  such 
train,  without  si^al  dr  lookout — a  violation  of  the  company's 
rules  and  of  a  city  ordinance — over  plaintiff,  who  was  stand- 
ing, on  a  dark  night,  near  the  track  waiting  to  take  cham  of 
his  engine,  is  baseid'upon  section  one  of  the  employers'  liability 
act  (Acts  1893,  p.  294,  §7083  Bums  1901). 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  444  (1). 

36.  Complaint. — Foreclosure. — Liens. — Sewer  Assessments. — Mu- 
nicipal Corporations^ — It  is  not  necessary,  in  a  complaint  for 
the  foreclosure  of  a  sewer-assessment  lien,  to  allege  that  notice 
was  given  to  the  defendant  of  the  amount  of  the  assessment 
and  of  the  place  of  payment,  as  provided  by  §3626a  Bums  1901, 
Acts  1901,  p.  363,  since  §3846  Bums  1901,  Acts  1901,  p.  492, 
in  specifying  the  necessary  allegations  of  such  a  complaint,  omits 
such  fact^  the  giving  of  such  notice  being  properly  considered 
as  a  condition  subsequent  to  be  proved  by  the  plaintiff. 

Edwards  v.  Cooper,  54,  58  (1). 

37.  Complaint. — Sewer-Assessment  Liens. — Foreclosure. — Under 
the  act  of  1901  (Acts  1901,  p.  492,  §3846  Burns  1901)  a  com- 
plaint for  the  foreclosure  of  a  sewer-assessment  lien  is  suf- 
ficient so  far  as  the  final  assessment  is  concerned,  if  it  shows 
the  amount  and  date  of  such  assessment. 

Edwards  v.  Cooper,  54,  60  (2). 

38.  Complaint — Sewer-Assessment  Liens. — Description. — A  com- 
plaint showing  the  number  and  date  of  the  declaratory  resolu- 
tion of  the  l^ard  of  public  works  for  the  construction  of  a 
"main  sewer  in  Northwestern  avenue  from  Fall  creek  to  Crown 
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Hill  Cemeterv  and  branches  thereto  in  said  dty^**  and  also 
showing  a  subsequent  modification  of  such  resolution  by  such 
board,  sufficiently  identifies  the  improyement  made. 

Edwards  v.  Cooper,  54|  60  (3). 

39.  Complaint — Statutes. —  Sewer-Assessment  Liens, —  Foreclo- 
sure,— ^A  complaint  for  the  foreclosure  of  a  sewer-assessment 
lien,  which  substantially  follows  the  form  prescribed  therefor 
by  statute  (13846  Bums  1901,  Acts  1901,  p.  492),  is  sufficient, 
although  it  further  shows  that  details,  drawings  and  specifica- 
tions were  on  file  at  the  time  of  the  adoption  of  the  decutratory 
resolution  and  fails  to  show  that  a  map  thereof  was  on  file  at 
such  time.  Edwards  v.  Cooper,  54,  60  (4). 

40.  Complaint, — Negligence, — Sending  Reckless  Boy  on  Unruly 
Horse  on  Errand. — Notice, — It  is  not  necessar]^  for  a  complaint 
against  a  father  for  negligence  in  sending  his  son,  known  to 
be  a  reckless  rider,  upon  a  horse  known  to  be  unruly,  to  show 
the  father's  notice  of  a  propensity  of  such  horse  for  running 
against  carriages  in  the  highway. 

Broadstreet  v.  HaU,  192,  196  (1). 

41.  Complaint. — Negligence^^eneral  Charge  ofs — ^A  general 
charge  of  negligence  in  a  complaint,  is  sufficient  as  against  a 
demurrer.  Pittsburgh,  etc.,  R.  Co.  v.  Simons,  833,  339  (1). 

42.  Complaint — Negligence^ — Proximate  Cause. — ^A  complaint  by 
a  servant  against  his  master  for  negligence,  must  show  that  his 
injuries  resulted  proximately  from  the  master's  negligence. 

Ferry,  etc.,  Stone  Co.  y.  Fletcher,  348,  352  (3). 

43.  Complaint — Paragraphs. — Overruling  Demurrer  to  One. — 
Judgment  on  Others. — Answers  to  Interrogatories  to  Jury^ — 
Master  and  Servant — Employers*  Liahility  Act, — Oyerruling 
a  demurrer  to  a  paragraph  of  complaint  by  a  brakeman  against 
the  railroad  company,  under  the  latter  part  of  subdivision  four 
of  17083  Bums  1901,  Acts  1893,  p.  294,  SI,  is  harmless,  where 
an  answer  to  an  interrogatory  to  the  jury  shows  that  such 
servant  was  not  injured  while  conforming  to  an  order  of  the 
conductor,  but  while  performing  his  duty,  without  special  or- 
ders, thus  showing  that  the  verdict  was  founded  upon  para- 
graphs counting  on  a  violation  of  the  first  part  of  such  subdi- 
vision, giving  servants  a  right  of  action  for  injuries  caused  by 
the  negligence  of  one  in  charge  of  a  train. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  278  (1). 

44.  Complaint — Necessary  Allegations, —  Employers*  Liability 
Act — Vice-Principals. — A  complaint,  under  the  first  part  of 
subdivision  four  of  S7083  Bums  1901,  Acts  1893,  p.  294,  II, 
which  shows  that  the  employe  in  charge  of  the  train  negli- 
gently injured  plaintiff,  both  being  in  the  line  of  duty  as  em- 
ployes of  the  company,  is  sufficient. 

Chicago,  etc.,  R.  Co.  v.  WiUiams,  276,  281  (5). 

45.  Complaint —  Specificness. —  Railroads, —  Setting  Fires. —  A 
complaint  showing  that  defendant  railroad  company  negligently 
constructed  its  fire-box,  smoke-stack  and  spark-arrester,  negli- 
gently failed  to  keep  same  in  repair  and  negligently  operated 
same,  by  reason  of  which  its  locomotive  threw  coals  on  land 
adjacent  to  compansr's  right  of  way,  setting  grass  on  fire^ 
which  fire  defendant  negligently  permitted  to  spread  to  plain- 
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tifiTs  land,  to  his  damage,  states  a  eaiue  of  action  and  is  suf- 
ficiently specific. 

PitUhurgh,  etc^  R.  Co.  v.  Brought  378,  379  (1) . 

46.  Complaint, — Negligence. — Motion  to  Make  More  Specific, — ^A 
complaint  for  neglisence  against  a  railroad  company  alleging 
that  defendant  ne^igently  permitted  the  throw  rail  of  the 
switch  and  the  mam  track  rail  to  remain  open  and  unblocked, 
thereby  causing  plaintiff  to  get  his  foot  caught  therein,  ana 
that  defendant  Imowing  of  the  dangerous  place, .  negligently 
failed  to  keep  a  lookout  at  the  rear  of  its  backward  moving 
train,  by  reason  of  which  plaintiff  was  injured,  is  sufficiently 
specific.  Pittsburgh,  etc,  R,  Co.  v.  Simons,  338,  840  (2). 

47.  Receivers^ — Applications  for. — An  application  for  the  ap- 
pointment, without  notice,  of  a  receiver,  showing  that  plaintiff 
''believes"  that  the  person  in  charge  of  the  property  would 
not  dispose  of  such  property  to  the  best  advantage,  and  that 
such  person  is  a  nonresident  and  will  probably  take  such  assets 
out  01  the  State,  is  insufficient,  since  racts  and  not  opinions  are 
necessary.      Continental  Clay,  etc.,  Co.  v.  Bryson,  485,  490  (5). 

48.  Receivers. — Applications  for, — A  complaint  for  the  appoint- 
ment, without  notice,  of  a  receiver  of  a  corporation  whose 
office  is  in  the  county,  showing  that  it  could  readily  have  been 
served  with  notice,  and  failing  to  show  that  a  delay  would 
work  a  destruction  of  the  property,  or  an  irreparable  injury, 
is  insufficient  for  the  making  of  such  an  appointment. 

Continental  Clay,  etc.,  Co.  v.  Bryson,  485,  490  (6). 

49.  Application  for  Appointment  of  Receiver. — Opinions. — ^An 
application  for  the  appointment  of  a  receiver,  showing  that  if 
notice  is  served  on  defendant  he  ''can  and  will"  harvest  the 
crop  before  the  cause  can  be  heard,  is  insufficient,  since  such 
allegation  is  merely  an  opinion,  the  facts  beinff  required. 

Henderson  v.  Beynoide,  522|  529  (8)« 

POUOX- 

See  Fees  and  Salaries. 

POUOfX  POWEB- 

See  Intoxicating  Liquors,  19;  Municipal  Corporation& 

See  Constitutional  Law,  54-59;  Amett  v.  State,  ex  reL,  180. 

As  to  moving  houses  along  streets,  see  Eminent  Domain,  !{ 
Indiana  R.  Co.  v.  Calvert,  321,  332  (12). 

Construction  of  sewer  is  exercise  of,  see  Municipal  Corpora- 
tions, 50;  Edwards  v.  Cooper,  54,  66  (10). 

Street  railroads  subject  to  exercise  of,  see  Street  Raiiaoads,  2; 
Indiana  R.  Co.  v.  Calvert,  321,  333  (13). 

1.  Source  of. — Maxims. — The  principle  expressed  by  the  maxim, 
**8ic  utere  tuo  ut  alienum  non  laedas,*'  is  the  source  of  the 
police  power;  and  the  state's  right  to  exercise  such  power  is  an 
mcident  to  ownership. 

Indiana  R.  Co.  v.  Calvert,  321,  381  (10). 

2.  Delegation  of. — Tovms. — Ordinances. — Health. — ^The  exercise 
of  the  police  power,  which  may  be  delegated  to  towns,  rests, 
except  as  limited  by  the  Constitution,  with  the  legislature,  and 
its  action  therein  may  not  be  controlled  by  the  courts.. 

MiUer  y.  Town  of  Syracuse,  230,  283  (6). 
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3.  Ordinances. — Health. — Hogs. — ^An  ordinance  prohibiting  the 
keeping  of  hogs  in  a  pen  within  a  town  when  within  200  feet 
of  a  street  or  alley  thereof,  is  an  exercise  of  the  police  power 
in  relation  to  the  public  health. 

Miller  v.  Town  of  Syracuse,  230,  234  (6)  • 

4.  Healths — Ordinances. — Reasonableness. — ^A  town  health  ordi- 
nance authorized  by  the  legislature  as  within  the  police  power, 
and  not  prohibited  by  the  Constitution,  cannot  be  assailed  on 
tiie  ground  that  it  is  unreasonable. 

Miller  v.  Totvn  of  Syracuse,  230,  234  (7). 

6.  General  Grant  of,  to  Towns. — Ordinances. — Validity. — ^Where 
the  legislature  delegates,  in  general  terms,  the  exercise  of  its 
police  power  to  towns,  their  ordinances  exercising  such  power 
should  not  be  declared  invalid  unless  plainly  in  violation  of 
some  constitutional  right. 

Miller  v.  Town  of  Syracuse,  230,  234  (8). 

6.  Hogs. — Ordinances. — Municipal  Corporations. — Towns  may  by 
ordinance,  under  S4357  Bums  1901;  §3333  R.  S.  1881,  prevent 
the  keeping  of  hoes  within  their  limits  when  within  200  feet 
of  their  streets  and  alleys. 

Miller  v.  Town  of  Syracuse,  230,  235  (9). 

POSTAL  OLSBIOei- 

Are  passengers,  see  Evn>ENGE»  19;  Malott  v.  Central  Trust  Co^ 
428,434  (7). 

Duty  towards,  see  lUiLROADSy  9;  Malott  ▼•  Central  Trust  Co^ 
428,433  (6). 

P0WEB8  OF  ATTOBNET- 

May  be  used  to  execute  remonstrances,  see  Intoxicating  Liquobs, 
9;  Cain  v.  Allen,  8,  24  (13). 

PBXBTTMPTIOirS— 

See  Evidence. 

PBINOIPAIi  AND  AGENT- 

See  Parent  and  Child. 

Notice  to  agent  is  notice  to  the  principal,  see  Partnership,  2; 
MUUr  V.  Pfeiffer,  219,  222  (2). 

Contracts  between  agent  and  subagent  as  to  commissions  on  real 
estate  need  not  be  in  writing,  see  Statutes,  25;  Provident 
Trust  Co.  V.  Darrough,  29,  35  (I), 

P&0CES8- 

1.  Return. — Corporations. — Officers. — ^A    summons    served    "by 

reading   the   same  'to   ,   agent   of*   defendant   railroad 

company,  is  insufficient  as  against  a  motion  to  quash,  made  on 
a  special  appearance. 

Southern  fnd.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  364  (1). 

2.  Total  Failure  to  Serve. — Curative  Statutes. — Where  there  has 
been  a  total  failure  to  serve  a  summons  upon  the  agent  or  per- 
son designated  by  statute,  §319  Bums  1901,  §317  R.  S.  1881, 
curing  defective  service  where  the  party  can  understand  the 
meaning  of  such  service  does  not  apply. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc,  R.  Co.,  360,  364  (2). 
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3.  Publication. — Length  of. — Nonresidenta. — ^Publication  of  no- 
tice to  a  nonresident  on  March  15,  22  and  29,  in  a  weekly 
newspaper,  the  hearing  of  the  cause  being  fixed  for  April  o, 
is  sufficient  under  the  act  of  1905  (Acts  1905,  p.  59,  §4,  §896 
Bums  1905). 

Southern  Ind.  R.  Co,  v.  Indianapolis,  etc.,  R.  Co.,  860,  365  (4). 

4.  Publication. — Improper  Date  Fixed  for  Hearing. — ^Where  pub- 
lication is  properly  made,  but  a  wrong  time  fixed  for  the  hear- 
ing, the  only  effect  is  to  delay  the  operation  of  such  service  to 
the  regular  return  day  of  next  term  of  court. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  366  (5) . 

6.    Publication. — Description  of  Land. — Railroads. — Eminent  Do- 
main.— A  notice  by  publication,  omitting  the  county,  but  giving 
the  cong^ressional  township  and  range  of  the  lands  sought  to  be 
condemned,  is  sufficient. 
Southern  Ind.  R.  Co.  v.  Indianapolis,  etc,  R.  Co.,  860i  866  (6). 

PBOSBOTJTIira  A!rrOBNET8~ 

See  Officers. 
PBOXUICATE  OAUSE- 

See  Negligence. 

No  recovery,  where  servant's  violation  of  rules  is,  see  Master 
AND  Servant,  15;  Pittsburgh,  ete^  R.  Co.  v.  Lightheiser,  438, 
457  (18). 

PUBLIOATIOir- 

See  Notice. 

PUBUO  POUOT- 

Vote  buyer  cannot  recover  reward  for  conviction  of  bribed  voter, 
see  Elections,  2,  3;  Mount  v.  Board,  etc.,  661. 

Rights  Gained  by  Contract  to  Pay  for  Immoral  CoTiduct. — ^It  is 
contrary  to  public  policy  to  permit  a  plaintiff  to  recover,  where 
his  asserted  right  of  action  rests  upon  a  contract  to  reward  a 
third  party  for  his  iniquity.    Mount  v.  Board,  etc.,  661,  668  (9). 

aUO  WABBANTO- 

Proper  remedy,  where  claimant  to  an  office  has  not  a  prima  facie 
right  to  the  office,  see  Mandamus,  2;  Hoy  v.  State,  ex  rel,  506, 
516  (3). 

BAILBOADS- 

See  Constitxttional  Law;  Damages;  Eminent  Domain;  Evi- 
dence; Master  and  Servant;  Pi£ADing;  Process;  Statutes; 
Trial. 

Employers'  liability  act,  valid  as  to,  see  Constitutional  Law, 
30;  Pittsburgh,  etc.,  R.  Co.  ▼•  Lightheiser,  438,  446  (3), 
457  (3). 

As  to  interrogatories  concerning  contributory  negligence,  see 
Trial,  74;  Pittsburgh,  etc.,  R.  Co.  v.  Lighthetser,  438,  447  (6). 

Interrogatories  in  fire  cases,  see  Trial,  81. 

Instructions  as  to  negligence  of,  see  Trial^  49-55. 

Vol.  168—50 
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May  close  artificial  drains  across  thdr  appropriated  rights  of 
way,  see  Waters,  1;  New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205, 
211  (3). 

What  is  a  ''stream  of  water*'  or  a  ''watercourse,'*  see  Words  and 
Phrases,  2;  New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  210  (2). 

1.  Eaeevnente. —  Rights  of  Way. —  Surface-Waters, —  Railroad 
companies,  owning  only  a  right  of  way,  may  repel  outside 
surface-water  in  any  way  they  please. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  212  (5). 

2.  Instruments  of  Appropriation. — Drains. — An  instrument  of  ap- 
propriation giving  the  company  "the  right  to  conduct  water  by 
drams,  and  the  right  to  ma)ce  proper  drains,"  does  not  give 
the  landowner  any  right  to  drain,  or  to  continue  an  artificial 
drain,  across  the  appropriated  right  of  way. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  213  (7). 

3.  Lands  Held  by. — Whether  Subject  to  Appropriation  by  Others. 
— Lands  owned  in  fee  simple  by  a  railroad  company  may  be 
appropriated  by  another  public-service  company,  unless  such 
rauroad  company  has  legally  located  its  road  thereon. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  370  (11). 

4.  Eminent  Domain^ — Conflicting  Claims  as  to  Rights  of  Way. — 
Where  two  railroad  companies  claim  the  same  right  of  way,  the 
eompany  making  the  prior  specific  location  has  the  legal  right 
to  such  way. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  371  (12). 

5.  Location. — Whether  Filing  Plat  of,  must  Precede  Condemna- 
tum.— -Under  §5152  Bums  1901,  §3902  R.  S.  1881,  it  is  not  nec- 
essary that  the  filing  of  the  plat  of  the  location  of  a  railroad 
shall  precede  the  institution  of  condemnation  proceedings  for 
the  rinit  of  way. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  372  (13). 

0.    Location. — Conflicting  Claims  as  to  Right  of  Way. — ^The  filing 
of  the  map  and  profile  of  the  right  of  way  of  a  railroad,  in 
the  absence  of  unnecessary  delay,  precludes  rival  companies 
from  appropriating  the  same  lands  for  a  right  of  way. 
Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  374  (14). 

7.  Location. — Maps. — Sufficiency. — A  map  of  a  proposed  railroad 
right  of  way,  desi^ating  a  single  line  through  a  strip,  but 
giving  no  information  as  to  the  width  of  the  pro^sed  right 
of  way,  or  whether  such  line  is  the  median  line,  is  insufficient. 

Southern  Ind.  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  374  (15). 

8.  Location. — Recorded  Deeds, — The  fact  that  a  railroad  com- 
pany secured  and  recorded  deeds  to  its  intended  right  of  way, 
particularly  describing  the  lands  to  be  used,  does  not  constitute 
a  legal  location  of  such  railroad. 

Southern  Ind,  R.  Co.  v.  Indianapolis,  etc.,  R.  Co.,  360,  374  (16). 

9.  Postal  Clerks. — Duties  Toward. — Railroad  companies  owe  the 
same  duties  to  postal  clerks  as  to  regular  passengers. 

Malott  V.  Central  Trust  Co,,  428,  433  (6). 

10.  Negligence. — Evidence, — Where  the  evidence  showed  that  the 
conductor  of  defendant's  train  gave  the  engineer  a  back-up 
signal,  while  the  brakeman  was  l^tween  two  cars  in  making  a 
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coupling,  and  before  such  br&keman  gave  the  conductor  the 
signal  to  back,  thus  killing  the  brakeman,  a  verdict  against 
such  company  is  properly  sustained. 

Chicago,  etc.,  R.  Co.  v.  Williams,  276,  284  (9). 

11.  Torts^ — Furnishing  Unsafe  Cars. — Liability  to  Third  Parties. 
— Inspection. — Railroad  companies  may  be  liable  in  tort  to  the 
servants  of  those  to  whom  they  furnish  cars,  where  the  cars 
furnished  are  unsafe,  the  primary  duty  of  inspection,  however, 
being  on  the  person  in  possession.  Heaven  v.  Pender,  11  Q.  B. 
D.  506,  approved. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  408  (2). 

12.  Negligence. — Defective  Cars. — Proximate  Cause. — ^The  fact 
that  a  ddective  car  was  in  the  line  of  causation  of  an  injury,  or 
that  without  the  railroad  company's  negligence  the  injury  would 
not  have  happened,  does  not  conclusively  make  either  such  car 
or  such  negligence  the  proximate  cause  of  such  injury. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,Z^^,  408  (4). 

18.  Furnishing  Defective  Cars. — Injuries  to  Third  Party. — Prox- 
imate  Cause, — ^A  railroad  company,  fumishine  to  a  shipper  a 
car  with  an  insecure  pocket,  to  be  loaded  with  poles,  is  liable 
to  such  shipper's  servant,  where,  without  knowledge  thereof, 
he  assists  in  loading  such  poles  and  is  injured  by  the  falling 
of  such  poles  by  reason  of  such  defect. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  408  (6). 

14.  Duty  to  Furnish  Proper  Cars. — Inspection. — Railroad  compa- 
nies are  required  to  furnish  shippers  proper  cars;  and  shippers 
have  the  right  to  rely  upon  the  safety  of  the  cars  so  furnished 
unless  they  are  obviously  defective. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  409  (7). 

16.  Shipping  Defective  Cars. — lAability  to  Servants  of  Other 
Roads. — A  railroad  company  turning  over  one  of  its  defective 
cars  to  another  company  for  transportation  may  be  liable  to 
the  servants  of  the  transporting  company  regardless  of  the 
negligence  of  such  company  in  failing  to  inspect  on  receipt 
thereof.  Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  410  (8). 

16.  Svntches4 — Keeping  Safe. —  Shipper's  Servants. —  Railroad 
companies  owe  to  the  servants  of  shippers  the  duty  of  keeping 
their  loading  places  in  a  reasonably  safe  condition. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  411  (11). 

17.  Anticipation  of  Dangers. — Question  for  Jury. — ^Whether  the 
employes  of  a  railroad  company  should  anticipate  danger  ahead 
on  its  track,  is,  under  all  of  thq  circumstances,  ordinarily  a 
question  for  the  Jury. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  416  (18). 

18.  Anticipating  Dangers. — Trespassers. — Last  Clear  Chance. — 
Where  a  man,  though  technically  a  trespasser,  was  jpinioned  on 
a  railroad  track,  a  railroad  company,  when  apprised  before- 
hand of  some  danger  ahead  on  the  track,  may  be  liable  for  the 
injuries  caused  by  its  failure  to  stop. 

Chicago,  etc.,  R.  Co.  v.  Pritehard,  398,  417  (21). 

19.  IAeensees4 — Dangerous  Premises. — ^Railroads  are  under  no  ob- 
ligations to  mere  licensees  to  keep  their  premises  free  from 
dangers  or  defects. 

PitUbwrgh,  etc.,  R.  Co.  v.  Sim^ms,  833,  840  (8). 
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As  to  appeals  from  interlocutory  orders  appointing,  see  Appeal, 
54-56. 

Verified  petition  for,  constitutes  evidence,  see  Evidbnge,  3: 
SaUee  v.  S<mle9,  624,  627  (2). 

Applications  for,  see  PleAding,  47-49. 

1.  Appointment  Without  Notice, — ApplicatiinLi — Verification  Upon 
Belief, — Evidence, — An  application,  verified  upon  belief,  for 
the  appointment,  without  notice,  of  a  receiver,  is  insufiicient, 
and  is  not  evid^ice  of  the  facts  therein  contained. 

Henderson  v.  Reynolds,  522,  523  (1). 

2.  Appointment  Without  Notice. — Statutes, — Under  §1244  Bums 
1901,  S1230  R.  S.  1881,  providing  for  the  appointment,  without 
notice,  of  a  receiver^  it  must  appear,  either  by  a  verified  appli- 
cation or  by  affidavit,  that  there  must  not  only  be  a  sufficient 
ground 'for  the  appointment  of  a  receiver,  but  also  for  the 
appointment  of  one  without  notice. 

Henderson  v.  Reynolds,  522,  526  (2). 

3.  Appointment  Without  Notice, — Grounds  for, — The  statute 
(11244  Bums  1901,  $1230  R.  S.  1881)  being  sil^t  as  to  the 
grounds  for  the  appointment,  without  notice,  of  a  receiver,  the 
courts  will  look  to  the  precedents  for  such  grounds. 

Henderson  v.  Reynolds,  522,  526  (3). 

4.  Appointment — Notice, — Ordinarily,  in  the  absence  of  a  stat- 
ute, the  court  will  not  appoint  a  receiver,  until  after  notice  to 
defendant,  or  a  rule  to  show  cause. 

Henderson  v.  Reynolds,  522,  527  (4) . 

5.  Appointment  Without  Notice, — Courts  will  appoint  receivers, 
witnout  notice,  where  defendant  is  beyond  the  jurisdiction,  or 
where  an  emergency  exists  to  prevent  waste,  destruction  or  loss, 
or  where  notice  would  jeopardize  the  delivery  of  the  property 
in  dispute,  and  where  protection  can  be  afforded  in  no  other 
way.  Henderson  v.  Reynolds,  522,  527  (5). 

6.  Appointment  Without  Notice, — Courts  of  equity,  on  an  ex  parte 
application,  will  not  appoint  a  receiver  for  a  corporation,  ex- 
cept where  it  is  out  of  the  jurisdiction  of  the  court,  or  its 
officers  cannot  be  found,  or  where  a  failure  to  appoint  would 
work  an  irreparable  loss  or  destruction  of  the  property. 

Continental  Clay,  etc,  Co.  v.  Bryson,  485,  489  (4). 

7.  Appointment  Without  Notice, — Temporary  Restraining  Order, 
— A  receiver  will  not  be  appointed  without  notice  where  the  de- 
sired result  could  be  accomplished  by  a  temporary  restraining 
order.  Henderson  v.  Reynolds,  522,  527  (6). 

8.  Application, — Appointment  Without  Notice, — Laches, — An  ap- 
plication for  the  appointment  of  a  receiver,  without  notice,  to 
take  charge  of  a  crop,  which  it  is  alleged  the  insolvent  defend- 
ant will  appropriate  to  his  own  use,  must  show  that  the  plaintiff 
was  not  guilty  of  laches  in  asking  for  such  receiver. 

Henderson  v.  Reynolds,  522,  528  (7). 

9.  Decedents*  Estates, — Evidence. — Executors  and  AdmAnistra- 
tors, — Statutes, — Witnesses, — A  suit  by  the  administrators  of 
a  decedent's  estate  against  an  indorsee  of  notes,  for  the  can- 
celation of  such  indorsements  because  of  fraud,  for  a  tem- 
porary restraining  order  and  for  the  appointment  of  a  receiver, 
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30.  Negligence.— Killing  Stock. — ^The  negligence  for  which  a  rail- 
road compansr  is  liable,  under  §5322  Bums  1901.  Acta  1885,  p. 
148,  §8,  for  kUling  stock,  is  that  of  the  common  law. 

Chicago,  etc.,  R.  Co.  v.  Ramsey,  390,  396  (4). 

31.  Kitting  Stock, — Negligence. — Specud  Findings. — Special  find- 
ings showing  only  that  the  animals  killed  could  have  been  seen 
by  a  railroad  company's  engineer  for  800  feet  and  that  he  did 
see  them  when  400  feet  away  and  blew  the  whistle  but  failed 
to  stop  the  train,  do  not  show  negligence. 

Chicago,  etc.,  R.  Co.  v.  Ramsey,  390,  396  (5). 

32.  Killing  Stock. — Negligence. — Question  for  Jury. — ^Whether  a 
railroad  company  is  guilty  of  negligence  in  failing  to  stop  a 
train,  where  the  engineer  sees  cattle  upon  the  track  400  feet 
ahead,  is  a  question  of  fact  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Ramsey,  890,  397  (7). 

&APE- 

Instructions  in  cases  of,  see  Trial,  56,  57;  Rahke  v.  State,  615. 

1.  Elements.Statutes.—Vnder  §2004  Bums  1905,  Acts  1905, 
pp.  584,  662,  §361,  rape  consists  in  the  carnal  knowledge  of  a 
female  of  the  age  of  fourteen  or  over,  forcibly  against  her  will, 
or  in  carnally  Imowing  a  female  under  fourteen. 

Rahke  v.  State,  615,  618  (1). 

2.  "Woman.'* — Words  and  Phrases. — The  word  "woman,**  as 
used  in  §2004  Bums  1905,  Acts  1905,  pp.  584,  662,  §361,  de- 
fining rape,  imports  a  human  female  fourteen  years  of  age  or 
over.  Rahke  v.  State,  615,  618  (2). 

3.  Assault  and  Battery  ivith  Intent — Elements, — To  convict  for 
assault  and  battery  with  the  intent  to  commit  rape  on  a  female 
fourteen  years  of  age  or  over,  it  must  be  proved  beyond  a  rea- 
sonable doubt  that  defendant  committed  such  assault  and  bat- 
terv  with  the  intent  forcibly,  and  against  such  female's  will, 
to  have  carnal  knowledge  of  such  female. 

Rahke  v.  State,  615,  618  (3),  620  (3). 

4.  Force. — Constructive  or  Implied. — ^The  force  necessary  to  the 
crime  of  rape  need  not  always  be  actual,  but  may  be  implied 
from  the  circumstances.  Rahke  v.  State,  615,  619  (4). 

5.  Consent. — Duress. — Fraud. — Consent,  obtained  by  duress  or 
fraud,  is  no  defense  in  a  prosecution  for  rape. 

Rahke  v.  State,  615,  619  (5). 

BJLAL  PROPEBTY- 

See  Deeds. 

Contracts  for  sale  of,  on  commission,  see  Contracts,  12-15;  Provi- 
dent Trust  Co.  V.  Darrough,  29. 

Equitable  conversion  of,  see  Conversion;  Staser  v.  Gaar,  Scott  & 
Co.,  131,  138  (9). 

Evidence  in  cases  of  appropriation  of,  see  Evidence. 

Rights  of  alley  frontagers,  see  Municipal  Corporations,  73-75; 
City  of  Indianapolis  v.  Miller,  285. 

Contracts  for  sale  of  on  commission,  see  Statutes,  25;  Provident 
Trust  Co.  V.  Darrough,  29,  35  (1). 

''Land'' — ^meaning  of,  see  Words  and  Phrases,  6;  Kemp  v.  Good- 
night, 174, 178  (8). 
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in  existence  and  capable  of  inspection,  the  maxim  caveat  emptor 
applies,  in  the  absence  of  fraud,  even  though  defects,  not  dis* 
coverable  on  examination,  exist  in  the  goods. 

Oil-Well  Sup.  Co,  V.  WaUon,  603,  607  (2). 

3.  Implied  Warranties, — Special  Fitness, — ^Where  the  vendor  sells 
and  the  vendee  buys  a  specific  chattel  for  a  known  purpose,  for 
a  full  consideration,  and  inspection  is  either  impracticable  or  no 
opportunity  is  afforded,  there  is  an  implied  warranty  that  the 
chattel  is  fit  for  the  purpose;  and  this  is  true  regardless  of 
whether  the  vendor  was  the  manufacturer  or  a  mere  dealer,  or 
whether  the  contract  of  sale  was  executory  or  executed. 

Oil-Well  Sup,  Co.  V.  Watson,  603,  608  (3). 

4.  Specific  Goods. — Implied  Warranty, — ^There  is  an  implied  war- 
ranty of  soundness  and  serviceability  in  the  sale,  by  a  dealer,  of 
a  Filler  cable  for  drilling  purposes,  such  goods  having  an  estab- 
lished reputation  for  such  qualities. 

OU-Well  Sup.  Co.  V.  Watson,  603,  611  (4). 

5.  Implied  Warranties. — Opportunity  for  Inspection. — Cables. — 
Where  a  vendor  sold,  for  a  specific  purpose,  a  cable  1,400  feet 
long,  wound  in  a  coil  and  securely  wrapped  with  burlap,  the 
vendee  did  not  have  an  opportunity  to  examine  for  defects,  so  as 
to  make  the  maxim  caveat  emptor  applicable  to  his  purchase. 

Oil-Well  Sup.  Co.  V.  Watson,  603,  612  (5). 

6.  Rescission. — Reasonable  Time. — Question  for  Jury. — ^In  the 
absence  of  a  contractual  provision,  a  reasonable  time  is  given 
to  a  person  buying  a  specific  article  for  a  known  purpose,  no 
opportunity  for  inspection  being  given  in  which  to  test  such 
article  and,  if  unfit,  to  return  same  and  rescind  the  contract; 
and  whether  the  time  proved  is  reasonable,  is  a  question  for  the 
jury.  OiUWell  Sup.  Co.  y.  Watson,  603,  614  (8). 

80HOOL8- 

Legislature  may  change  trustees  of  property  held  for  use  of,  see 
Municipal  Corporations,  70;  School  City  of  Marion  v.  Forrest, 
94,  100  (12). 

1.  Pupils. — Free  Conveyance. — Mandamus. — Prior  to  1907,  parents 
could  not,  by  mandamus,  compel  township  school  trustees  to 
furnish  conveyance  to  pupils. 

Nelson  v.  State,  ex  rel.,  491,  492  (1). 

2.  Establishment.— Trustees. — Decisions. — Appeal  from^ — Man- 
damus.— Before  parents  can  mandate  a  township  trustee  to 
establish  a  school,  they  must  appeal,  under  §§6028,  6029  Bums 
1901,  §§4537,  4538  R.  S.  1881,  to  the  county  superintendent. 

Nelson  v.  State,  ex  rel,  491,  492  (2). 

3.  Pupils. — Conveyance. — Statutes. — A  right  of  transportation  is 
given  to  certain  pupils,  by  the  act  of  1907  (Acts  1907,  p.  444). 

Nelson  v.  State,  ex  rel.,  491,  492  (3). 

4.  Free  Transportation  for  Pupils. — Prior  to  1907  township  trus* 
tees  were  under  no  legal  duty  to  furnish  free  transportation  to 
school  children.  State,  ex  rel.,  v.  Jackson,  384,  387  (2). 

5.  Taxes. — Special  School. — Purposes. — The  statute  (§5953  Bums 
1901,  §4467  R.  S.  1881),  authorizing  school  trastees  to  levy  a 
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special  school  tax  for  the  construction  and  repairing  of  school 
houses,  providing  furniture,  apparatus  and  fuel,  and  for  "other 
necessary  expenses,"  does  not  authorize  such  trustees  to  pay  for 
transportation  of  the  school  children  to  and  from  the  schools. 

State,  ex  rel,  v.  Jackson,  384,  389  (4). 
6.  Transportation  of  Pupils. — Orders  of  County  Superintendents. 
— Validity. — In  the  absence  of  a  statute  authorizing  trustees  to 
provide  transportation  to  their  pupils  to  and  from  the  schools, 
a  decision  of  the  county  superintendent  that  such  trustees 
should  do  so,  is  void.        State,  ex  rel,  v.  Jackson,  884,  890  (5). 

SEKTEKOE- 

See  Judgment. 
SE&VIOE^ 
'  See  Process. 
SEWEBS^ 
See  Municipal  Corporations. 

SPECIAL  EIKDnrGB- 

See  Trial,  62-69. 

Raising  questions  on,  see  Appeal,  58;  Walters  v.  Walters,  45,  48 

(3). 
Cannot  be  made  part  of  record  by  a  bill  of  exceptions,  see  Ap- 

PEAL>  9;  Walters  v.  Walters,  46,  49  (6). 

In  stock-killing  case,  see  Raiukoads,  31. 
SPEOTFIO  PEBFOBKANOE- 

Contract  determinable  at  will  of  one  party,  not  the  subject  of,  see 
Contracts,  2;  Fowler  Utilities  Co.  v.  Gray,  1,  6  (6). 

Law  governing,  applies  in  suits  for  injunction  to  prevent  breach 
of  contract,  see  Injunction,  2;  Fowler  Utilities  Co,  v.  Grai/, 
1,4(3). 

BTATtTTES^ 

For  statutes  cited  and  construed,  see  p.  xzviii. 

See  Constitutional  Law;  Descent  and  Distribution;  High- 
ways; Intoxicating  Liquors;  Rape. 

Construction  of,  reviewable  by  Supreme  Court,  though  judgment 
appealed  from  is  less  than  $50,  see  Appeal,  43-46;  Stults  v. 
Board,  etc.,  539. 

Necessity  of  expressing  subject-matter  in  title,  see  Constitu- 
tional Law,  4-9;  Board,  etc.,  v.  Albright,  664. 

Imposing  additional  duties  on  officers,  see  Constitutional  Law, 
14;  Board,  etc.,  v.  Albright,  564,  575  (11). 

Changes  of  venue  must  be  authorized  by  general,  see  Constitu- 
tional Law,  19,  21;  Board,  etc.,  v.  Albright,  564. 

Though  void  in  part,  may  be  upheld,  see  Constitutional  Law, 
20-22;  Board,  etc.,  v.  Albright,  564. 

Legislature  cannot  confer  power  to  suspend  laws,  see  Constitu- 
tional Law,  43;  Cain  v.  A«en,  8,  22  (10). 
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Governing  cities,  must  be  general,  see  Constitutional  Law,  50; 
Butnb  y.  City  of  Evansville,  272,  274  (3). 

As  to  commission  for  oales  of  real  estate,  see  Contracts,  12-15; 
Provident  Trust  Co,  v.  Darrough,  29. 

Repeal  of  criminal  law  of  1905  did  not  repeal  former  laws,  as  to 
crimes  committed  prior  thereto,  see  Criminal  Law,  11;  State 
V.  Hazzard,  163,  165  (1). 

Saving  clause  in  drainage  act  of  1905,  see  Drains,  7;  Clemane  v. 
Hatch,  291. 

Buying  votes — ^rewards  for,  see  Elections,  2-4;  Mount  v.  Board, 
etc.,  661. 

As  to  taxing  of  breweries,  distilleries  and  depots  of  same,  see 
Municipal  Ckhiporations,  20;  Schmidt  v.  City  of  Indianapolis, 
631,635  (1). 

As  to  construction  of  sewers,  see  Municipal  Corporations,  62; 
Edwards  v.  Cooper,  54,  72  (24). 

Curing  defective  service,  do  not  apply^where  there  has  been  a 
total  failure  to  serve  summons,  see  Process,  2;  Southern  Ind, 
R.  Co.  V.  Indianapolis,  etc.,  R.  Co.,  360,  364  (2). 

1.  Amendments. — How  Treated. — An  act  amending  a  prior  law 
operates,  as  to  subsequent  conduct,  as  if  such  amendment  w^ e 
a  part  of  the  original  act.  Cain  v.  Allen,  8, 16  (1) . 

2.  Construction. — Intent. — Letter. — The  spirt  and  not  the  letter 
of  a  statute  governs  its  interpretation. 

Amett  V.  State,  ex  rel,  180,  188  (8). 

8.  Language. — General, — Special. — Special  provisions  in  a  statute 
govern  general  ones.  Amett  v.  State,  ex  rel.,  180,  188  (9). 

4.  Statutory  Construction. — ^Where  the  legislature  declares  the 
construction  of  an  act,  by  a  provision  therein,  the  courts  will 
give  effect  to  such  construction,  though,  without  it,  a  different 
construction  would  be  given. 

Amett  v.  State,  ex  rel,  180,  189  (10). 

5.  Construction. — Legislative  Journals  and  Records. — The  courts 
will,  in  the  construction  of  a  doubtful  statute,  examine,  as  an 
aid,  the  legislative  journals  and  records. 

Amett  V.  State,  ex  rel,  180, 189  (11"). 

6.  Construction.  —  Department.  —  Where  a  statute,  dealing  ex- 
clusively with  executive  powers  and  duties,  has  been  interpreted 
and  acted  upon  by  the  executive  department,  and  a  different  con- 
struction would  prejudice  a  great  many  people,  the  courts  will 
incline  to  the  executive  interpretation. 

Amett  V.  State,  ex  rel.,  180,  190  (12). 

7.  Construction. — Provisos. — Repugnancy. — The  rule  that  a  pro- 
viso governs  an  antecedent  repugnant  provision  in  a  statute,  is 
a  practical  one,  to  be  used  only  where  all  other  methods  of  in- 
terpretation fail.  Amett  v.  State,  ex  rel.,  180,  190  (13). 

8.  Repealing  Clauses.  —  General.  —  Construction  where  Special 
Provision  Otherwise. — A  general  repealing  clause  in  a  statute 
does  not  ^vem  a  special  provision  in  the  statute,  providing 
that  certam  laws  on  the  same  subject  shall  not  be  repealed 
thereby.  Amett  v.  State,  ex  rel,  180,  191  (14). 
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STATUTES — Continued. 

9.  Canstmctum, — Presumptions, — Courts  will  construe  a  statute, 
if  possible,  so  as  to  reider  it  constitutional,  the  presumption 
being  that  the  legislature  did  not  intend  to  violate  the  Consti- 
tution in  its  enactment.  Cain  v.  Allen,  S,  17  (2). 

10.  Construction. — ^Where  the  language  of  a  statute  is  clear  and 
certain^  construction  cannot  be  resorted  to  for  the  purpose  of 
supplying  supposed  defects  or  omissions. 

Taylor  v.  State,  ex  reL,  294,  296  (2). 

11.  Construction, — Intent, — The  purpose  of  interpretation  is  to 
ascertain  the  true  intent;  and  when  the  intoit  is  asc«i;ained 
the  language  will  be  construed  so  as  to  carry  out  such  intent. 

PitUburgk,  etc,,  R.  Co.  v.  Lightheiser,  438,  464  (37). 

12.  Construction.  —  Misnomer.  —  Misdescription.  —  Misnomer  or 
misdescription,  where  the  essence  of  a  statute,  is  fatal,  unless 
the  words  used  are  so  clear  and  accurate  as  to  refer  only  to  the 
subject  intended.  Taylor  y.  State,  ex  reL,  294,  297  (3). 

13.  Specific  Description  Followed  by  General. — ^Where  a  statute 
contains  specific  descriptions  followed  by  words  of  ^neral  im- 
port, such  general  words  should  be  restricted  to  thmgs  of  like 
character  to  those  specifically  enumerated. 

State,  ex  reL,  v.  Jackson,  384,  389  (3). 

14.  Construction  by  Subsequent  Legislature, — ^In  cases  of  doubt 
and  uncertainty  as  to  the  expressed  meaning  of  a  statute,  a 
construction  thereof  by  a  subsequent  legislature  is  entitled  to 
respectful  consideration  and  may  be  given  some  weight  by  the 
courts.  Taylor  v.  State,  ex  reL,  294,  297  (5). 

16.  Construction. — Dower, — Descent  and  Distribution, — Statutes 
guarding  or  amplifying  the  marital  rights  of  the  widow  are 
nberally  construed  in  her  favor. 

Staser  v.  Gaar,  Scott  &  Co.,  131,  135  (3). 

16.  Construction.  —  Husband  and  Wife,  —  Judicial  Sales.  —  The 
statute  (§2669  Bums  1901,  §2508  R.  S.  1881),  providing  that 
the  wife's  inchoate  interest  in  her  husband's  land  shall  become 
vested  where  the  husband's  land  is  sold  at  a  judicial  sale,  must 
be  liberally  construed  in  favor  of  the  wife. 

Green  v.  Estabrook,  123, 129  (6). 

17.  Husband  and  Wife. — Dower, — Judicial  Sales, — The  statute 
(§2669  Bums  1901,  §2508  R.  S.  1881),  providing  that  on  a 
judicial  sale  of  the  husband's  land  the  wife's  inchoate  interest 
shall  vest,  is  a  substitute  for  her  common-law  dower,  which  con- 
stituted a  legal,  equitable  and  moral  right. 

Green  v.  Estabrook,  123,  129  (7). 

18.  Husband  and  Wife,  —  Descent  and  Distribution,  —  Judicial 
Sales.-^Dower.—The  statute  (§2669  Bums  1901,  §2508  R.  S. 
1881),  providing  that  the  wife's  inchoate  interest  in  her  hus- 
band's land  shaU  vest  when  such  land  is  sold  at  judicial  sale,  is 
not  cut  down,  so  as  to  make  such  interest  subject  to  the  hus- 
band's creditors,  by  reason  of  §2640  Bums  1901,  §2483  R.  S. 
1881,  providing  that  upon  the  husband's  death  one-third  of  his 
real  estate  shall  descend  to  her  free  from  his  creditors. 

Green  v.  Estabrook,  123,  130  (10). 
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19.  Prospective  Operation  of, — Municipal  Corporations. — ^The  act 
of  1893  (Acts  1893,  p.  65,  SS3905.4064  Bums  1894),  soveming 
cities  having  a  population  of  more  than  50,000  and  less  than 
100,000,  was  intended  to  operate  prospectively  only;  and  any 
city  subsequently  attaining  such  population  will  come  under  the 
operation  of  such  act. 

Bumh  V.  City  of  EvansviUe,  272,  274  (1). 

20.  Officers.— Clerk  of  the  Circuit  Court— "County  Clerk/'— The 
act  of  1901  (Acts  1901,  p.  411,  §7574b  Bums  1901),  providing 
that  the  term  of  the  office  of  "county  clerk  ♦  ♦  ♦  shall  begin 
on  the  first  day  of  January  next  following  the  term  of  the 
present  incumbent,"  does  not  affect  the  office  of  "clerk  of  the 
circuit  court."  Taylor  v.  State,  ex  rel.,  294,  297  (4). 

21.  Repeal, — Metropolitan  Police  Law. — The  act  of  1905  (Acts 
1905,  p.  219,  S3462  et  seq.  Bums  1905),  governing  towns  and 
cities,  does  not  repeal  the  metropolitan  police  law  of  1897  or  its 
amendment  of  1901  (Acts  1897,  p.  90,  Acts  1901,  p.  24,  S3717 
et  seq.  Bums  1901).  Amett  v.  State,  ex  reL,  180, 187  (7). 

22.  Employers'  Liability  Act. — Who  Liable. — Section  one  of  the 
employers'  liability  act  (Acts  1893,  p.  294,  §7083  Bums  1901), 
providing  that  "every  railroad  or  other  corporation  within  this 
State"  shall  be  liable  for  certain  injuries,  should  be  construed  to 
include  any  person,  company  or  corporation  engaged  in  operat- 
ing a  railroad  in  this  State. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  466  (38). 

23.  Title.— Employers*  LiaMlity  Act.— Railroads. — ^The  title  to 
the  employers'  liability  act  (Acts  1893,  p.  294),  read  in  the 
light  of  the  Constitution  (Art.  4,  §19),  providing  that  the  title 
shall  embrace  but  one  subject  and  matters  properly  connected 
therewith,  refers  only  to  the  liability  of  owners  and  operators, 
regardless  of  whether  the  railroads  are  owned  or  operated  by 
persons,  companies  or  corporations. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  465  (39). 

24.  Employers'  Liability  Act,  —  Purpose.  —  The  purpose  of  the 
first  part  of  subdivision  four  of  §7083  Burns  1901,  Acts  1898, 
p.  294,  §1,  making  railroad  companies  liable  for  the  negligence 
of  those  in  charge  of  trains,  etc.,  was  to  make  certain  the 
servants  for  whose  negligence  the  companies  are  responsible. 

Chicago,  etc.,  R.  Co.  v.  WiUiaws,  276,  282  (6). 

26.  Sales  of  Real  Estate. — Principal  and  Agent. — Commissions. — 
The  purpose  of  the  statute  (§6€29a  Bums  1901^  Acts  1901,  p. 
104)  was  to  protect  owners  of  real  estate  against  conflicting 
claims  of  alleged  agents  for  services  in  selling  the  real  estate  of 
such  owners.  Provident  Trust  Co.  v.  Darrough,  29,  35  (1). 

26.  Construction.  —  Supplementary  Proceedings.  —  Executions. — 
The  statute  (§827  Bums  1901,  §815  R.  S.  1881)  providing  for 
proceedings  supplementary  to  execution,  being  in  derogation  of 
the  common  law,  is  strictly  construed,  and  the  plaintiff  must 
bring  himself  strictly  within  its  terms. 

West  V.  StoiU,  ex  rel.,  77,  80  (2). 

STOOK- 
See  Animals. 
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See  Municipal  Cobforations. 

May  be  compelled  to  allow' wires  to  be  raised  to  permit  moving  of 
a  house  along  street,  see  Eminent  Domain,  1;  Indiana  R.  Co. 
V.  Calvert,  321,  332  (12). 

1.  Refusal  to  Perform  Duty.— Performance  by  Others. — ^A  street 
railroad  company  may  not  complain  because  the  mover  of  a 
house  temporarily,  and  with  due  care,  moved  some  of  its  wires, 
so  that  a  building  might  pass,  where  a  city  ordinance  required 
such  company  to  remove  such  wires  and  it  refused  to~  do  so. 

Indiana  R.  Co.  v.  Calvert,  321,  324  (1). 

2.  Contracts. — Police  Power. — Street  railroad  companies  enter 
into  their  contracts  with  municipalities,  and  hold  their  prop- 
ertv,  subject  to  the  continuing  right  of  the  public  to  exerdea 
fully  the  police  power. 

Indiana  R.  Co.  v.  Calvert,  321,  838  (18). 

BTBEBTS^ 

See  Highways;  Municipal  Corporation& 
BXTB&OGATIOir- 

Indemnifying  creditor  subrogated  to  mortgagee's  security,  see 
Mortgages,  9;  Griffls  v.  First  Nat.  Bank,  546,  552  (7). 

8TJPEBI0B  OOU&TS- 

See  Courts. 

STTPPLBIOBVTABT  PROOfXBDIVaB- 

See  Execution;  Judgment,  12. 

8X7PBXMX  OOU&T* 

See  Courts. 

TAXATION- 

Creation  of  taxation  districts  for  drainage,  see  Constitutional 
Law,  23;  Edwards  v.  Cooper,  54,  66  (11). 

Delegation  of  power  of,  to  municipal  corporations  for  library  pur- 
poses, see  Constitutional  Law,  60-70;  School  City  of  Marion 
V.  Forrest,  94. 

Of  breweries,  distilleries  and  their  depots,  see  Municipal  Corpo- 
rations, 22;  Schmidt  v.  City  of  Indianapolis,  631,  637  (3). 

For  construction  of  sewer,  proper,  see  Municipal  Corporations, 
50;  Edwards  v.  Cooper,  54,  66  (10). 

Delinquencies.  —  Collection.  —  Remedies.  —  Statutes.  —  The  legal 
remedies  referred  to  in  S8571  Bums  1905,  Acts  1903,  p.  49,  §21, 
for  the  collection  of  delinquent  taxes,  are  the  existing,  appro- 
priate legal  remedies  for  the  collection  of  debts. 

West  V.  State,  ex  rel,  77,  80  (1). 

TEXT-BOOKS— 

For  text^books  cited,  see  p.  xxxiii. 
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THBATEBS— 

City  ordinance  prohibiting  allejr  entrances  to,  invalid,  see  Mu- 
NiaPAL  Corporations,  76;  City  of  Jndianapolis  v.  Miller,  286, 
291  (9). 

Are  not  nuisances  per  ee,  see  Nuisance,  1;  City  of  Indianapolia  v. 
MiZ/er,  286,  288  (4). 

T0BT8- 

Parent,  as  such,  not  liable  for  torts  of  child,  see  Parent  and 

Child,  1;  Broadstreet  v.  HaU,  192,  199  (7). 
Furnishing  unsafe  cars  may  be,  see  Railroads,  11;  Chicago,  etc., 

R.  Co.  V.  Pritchard,  398,  403  (2). 

TOWNS- 

See  MuNiapAL  Corporations. 

TSXSFA8SBB8- 

See  Railroads. 

TBIAL- 

See  New  Trl4l;  Pleading;  Process. 

Eyidence  supporting  questioned  instruction  must  be  set  out  in 

brief,  see  Appeal,  24,  36;  Knapp  v.  State,  163,  168  (14) ;  Pitte- 

burgh,  etc.,  R.  Co.  v.  Collins,  467,  476  (14). 
All  instructions  must  be  set  out  in  brief,  if  any  one  is  complained 

of,  see  Appeal,  26;  Chicago,  etc.,  R.  Co.  v.  Williame,  276, 

284  (8). 

Prejudicial  instruction,  cause  for  reversal,  see  Appeal^  85;  In- 
dianapolis, etc.,  Traction  Co.  v.  Larrabee,  237,  244  (6) . 

Burden  of  proof  to  show  that  majority  of  voters  signed  remon- 
strance is  on  remonstrators,  see  Intoxicating  Liquors,  6;  Cain 
v.  Allen,  S,  20  (7). 

The  giving  of  an  instruction,  not  excepted  to,  is  not  a  ground  for 
a  new  trial,  see  New  Trial,  2;  Providence  Washington  Ins.  Co. 
V.  Wolf,  690,  707  (17). 

Interrogatories  cannot  be  looked  to  as  an  aid  in  determining 
whether  verdict  was  contrary  to  evidence,  see  New  Trial^  3; 
Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  417  (20). 

Amendments  may  be  made  after,  see  Pleading,  14;  New  Castle 
Bridge  Co.  v.  Doty,  259,  271  (16), 

1.  Burden  of  Proof. — Weight  of  Evidence. — Burden  of  proof  is  a 
matter  of  law  for  the  court,  and  weight  of  evidence  is  -a  question 
of  fact  for  the  jury. 

New  Castle  Bridge  Co.  v.  Doty,  269,  268  (12). 

2.  "Burden  of  Proof.'* — Meaning. — The  phrase  "burden  of  proof" 
implies  that  the  party  having  the  affirmative  of  an  issue 
must  show  a  preponderance  of  the  whole  testimony  in  favor  of 
such  issue,  and  the  term  applies  to  the  defendant  in  proving  the 
contributory  negligence  of  the  plaintiff  just  the  same  as  to  the 
plaintiff  in  provmg  defendant's  negligence. 

New  Castle  Bridge  Co.  v.  Doty,  269,  267  (11). 

3.  Evidence. — Objections  to  Admission. — An  objection  that  of- 
fered evidence  is  "immaterial  and  irrelevant"  raises  no  ques- 
tion, WiUiams  v.  State,  874  89  (1). 
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4.  Instructions. — Duplication  Of. — ^Where  a  subject  is  already 
covered  by  an  instruction,  it  is  proper  to  refuse  another  cover- 
ing the  same  point. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  218  (16). 
Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  477  (16). 
New  Castle  Bridge  Co.  v.  Doty,  259,  270  (14). 

5.  Instructions. — How  Considered. — Where  the  instructions  as  a 
whole  fairly  state  the  law  to  the  jury,  parties  have  no  just 
cause  to  complain. 

Pittsburgh,  etc.,  R.  Co.  v.  Simons,  333,  348  (14). 

6.  Instructions. — Details. — Nondirection. — An  instruction  that  the 

Elaintiff  should  recover  in  a  negligence  case  if  he  has  proved, 
y  a  preponderance  of  the  evidence,  the  allegations  of  his  com- 
plaint, is  not  bad  because  it  does  not  set  out  the  facts  stated  in 
such  allegations,  nor  include  the  elements  of  assumed  risk  and 
contributory  negligence. 

New  Castle  Bridge  Co.  v.  Doty,  259,  266  (7). 

7.  Instructions. — Nondirection. — Remedy. — Where  the  court's  in- 
struction is  general  and  omits  the  details,  it  is  the  duty  of  the 
part^  desiring  such  details  to  present  a  proper  instruction  in- 
cludmg  same,  and  present  it  to  the  trial  judge. 

New  Castle  Bridge  Co.  v.  Doty,  259,  266  (8). 

8.  Instructions. — Separate  Issues. — An  instruction,  in  a  negli- 
gence case,  omitting  the  questions  of  assumption  of  risk  and 
contributory  negligence,  is  not  erroneous,  where  such  questions 
are  covered  in  other  instructions. 

New  Castle  Bridge  Co.  v.  Doty,  259,  266  (9). 

9.  Instructions. — Refusal  to  Give. — Facts  Covered  Denied  by 
Answers  to  Interrogatories. — Where  the  court  refused  to  give 
requested  instructions  covering  a  certain  fact  in  the  case,  upon 
which  tJiere  was  some  evidence,  the  answers  to  the  interroga- 
tories to  the  jury  denying  the  existence  of  such  fact  renders 
harmless  the  refusal  to  give  such  instructions. 

New  Castle  Bridge  Co.  v.  Doty,  259,  271  (16). 

10.  Instructions. — Phrasing  of. — It  is  not  reversible  error  to  re- 
fuse to  ^ve  a  requested  instruction,  where  the  court  gives  one 
substantially  covering  the  points  involved,  though  the  requested 
instruction  was  more  appropriately  phrased  than  the  one  given. 

Knapp  V.  State,  153,  157  (3). 

11.  Instructions. — Nondirection  as  to  Consultation  to  Arrive  at 
Verdict. — Effect. — An  instruction,  in  a  criminal  case,  which 
charges  the  jury  as  to  their  individual  duties  in  arriving  at  the 
guilt  of  defendant,  but  which  fails  to  direct  them,  in  terms,  to 
consult  in  arriving  at  their  verdict,  is  not  bad,  since,  there  be- 
ing nothing  in  such  instruction  to  forbid  such  consultation,  the 
jury  would  understand  that  it  was  their  duty  to  consult. 

Knapp  V.  State,  153,  159  (5). 

12.  Instructions. — Nondirection. — Duty  of  Parties  to  Present  Ap- 
plicable  Instructions. — ^Where  a  given  instruction  fails  to  direct 
the  jury  to  consult  in  determining  their  verdict,  no  complaint 
can  be  made  Uiereof,  unless  the  complaining  party  tenders  to 
the  trial  judge  a  proper  instruction  covering  such  point. 

Knapp  v.  State,  153, 160  (9). 
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13.  Instrfictiofu, — General  Rules  Preferable  to  Special. — General 
instructions  that  the  jury  should  consider  all  matters  in  con- 
nection with  tiie  witnesses  which  would,  in  their  judgment, 
tiirow  light  upon  their  credibility,  are  preferable  to  special. 

Knapp  V.  State,  163,  161  (12). 

14.  Inetruetiona. — Redundant — Refusal  to  Give. — ^Where  the  jury 
is  fully  instructed,  the  trial  court  should  refuse  to  give  ad- 
ditional instructions.  Broadstreet  v.  Hall,  192,  203  (11). 

16.  Instructions. — Limiting  Evidence  on  Issues. — ^An  instruction 
that  the  jury  should  determine  the  contested  question  from  all 
the  evidence  is  not  bad  where  such  instruction  later  limits  the 
evidence  to  that  which  is  relevant  to  such  question. 

Broadstreet  v.  HaU,  192,  208  (12). 

16.  Instructions. — Too  Exclusive. — An  instruction  which  excludes 
plaintiff's  right  of  recovery  except  upon  one  theory  is  bad,  where 
ne  may  be  legally  entitled  to  recover  upon  other  theories. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  411  (12). 

17.  Instructions. — Refusal  to  Give. — ^The  court  does  not  err 
where  it  refuses  to  give  requested  instructions  which  are  in- 
correct statements  of  the  law,  as  applicable  to  the  evidence  in 
the  case.  Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  418  (22). 

18.  Instructions.  —  Issues.  —  Evidence.  —  An  instruction  that  if 
plaintiff  proves  by  a  preponderance  of  the  evidence  the  material 
allegations  of  his  complaint  (without  stating  what  they  are), 
he  is  entitled  to  recover,  is  not  erroneous. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  469  (24). 

19.  Instructions. — Issues. — Failure  to  Present. — Duty  of  Parties. 
— The  mere  failure  of  the  judge  to  state  the  issues  to  the  jury 
does  not  constitute  reversible  error,  it  being  the  duty  of  the 
complaining  party  in  such  case  to  prepare  a  proper  instruction 
containing  same  and  present  to  the  court  with  a  request  that  it 
be  given.      Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  469  (26). 

20.  'Instructions. — Limiting  to  Evidence  in  Case. — An  instruction 
stating  the  elonents  of  damage,  but  not  affirmatively  confining 
the  jury  to  the  evidence  in  the  case  in  estimating  same,  is  not 
erroneous,  the  presumption  being  that  jurors  will  confine  them- 
selves to  the  evidence. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  476  (10). 

21.  Instructions. — Peremptory. — A  peremptory  instruction  for 
defendant,  in  a  personal  injury  case,  should  be  refused,  where 
there  is  some  evidence  sustaining  the  material  allegations  of 
the  complaint.    Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  476  (11). 

22.  Instructions. — Too  InclvMve, — Reftisal. — ^It  is  not  error  to  re- 
fuse to  give  an  instruction,  tendered  by  defendant,  setting  out 
the  things  necessary  for  plaintiff  to  prove,  where  it  contains 
one  thing  not  necessary  for  plaintiff  to  prove. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  476  (13). 

23.  Instructions. — Outlining  Duties  of  Court  and  Jury. — Discre- 
tion.— It  is  discretionary  with  the  trial  court  to  give  or  refuse  an 
instruction  reminding  jurors  of  their  oath  and  faithfully  to 
perform  their  duty. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  478  (17). 
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24.  Instruetiana, — Defining  Crime. — Omiaman  of  an  Element — An 
instruction  attempting  to  set  forth  the  elements  of  a  crime,  is 
bad,  where  it  omits  one  essential  element. 

Rahke  v.  State,  615,  621  (7>. 

25.  Instructions. — Erroneotis. — Curing  by  Other  Instructions. — 
Where  one  instruction  is  positively  erroneous,  its  defects  are 
not  cured  by  giving  an  instruction  which  is  correct,  unless  the 
erroneous  instruction  is  clearly  withdrawn. 

Rahke  v.  State,  615,  621  (8). 

26.  Instructions. — Partial. — ^An  instruction  correctly  stating  the 
law  so  far  as  it  assumes  to  do  so,  is  not  erroneous. 

Rahke  v.  State,  615,  622  (9). 

27.  Instructions. — Signing. —  Necessity  for. —  Statutes. — Appeal. 
— ^Instructions  reouested,  but  which  have  no  memorandum  at- 
tached and  signed  by  the  judge  showing  which  were  given  or 
which  refused,  cannot  be  considered  where  they  are  brought  into 
the  record  as  provided  by  §544a  Bums  1905,  Acts  1903,  p.  338, 
§1,  since  the  Supreme  Court  cannot  tell  which  were  given  or 
which  refused.  Inland  Steel  Co.  v.  Smith,  245,  250  (7). 

28.  Instructions. — Exceptions. — Dates. — Statutes. — Where  attor- 
neys take  exceptions,  under  §544a  Bums  1905,  Acts  1903,  p. 
338,  §1,  to  the  instructions  in  a  case,  such  exceptions  must  be 
dated.  Inland  SUel  Co.  v.  Smith,  245,  251  (8). 

29.  Instructions. — Exceptions. — Joint. — The  entry:  "And  the  de- 
fendant excepts  to  all  of  said  instructions  numbered,  12,  13,  15, 
16,  17,  18.  20  and  22,"  shows  a  joint  exception  which  is  bad 
unless  eacn  of  the  instructions  is  erroneous. 

Inland  Steel  Co.  v.  Smith,  245,  252  (9).    ' 

30.  Instructions. — Exceptions. — Time  for  Taking. — New  Trial. — 
No  question  is  presented  where  exceptions  to  instructions  were 
signed  and  dated  on  July  3,  and  the  motion  for  a  new  trial,  as- 
serting error  on  the  rulings  of  such  instructions,  was  filed  on 
July  1,  though  such  exceptions  show  that  the  defendant  "at  the 
time  excepted." 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  707  (15). 

31.  Instructions. — Reasonable  Doubt. — Individual  Views  of  Ju- 
rors.— An  instruction,  in  a  criminal  case,  that  "each  juror 
should  act  for  himself  and  form  his  own  judgment  uninfluenced 
by  and  independent  of  the  judgment  of  others,  and  thus  deter- 
mine the  guilt  or  innocence  of  the  defendant  from  his  own 
standpoint,  is  not  harmful  to  the  defendant  because  it  lays  too 
much  stress  upon  the  decisions  arrived  at  1^  the  jurors  indi- 
vidually. Knapp  V.  State,  153,  158  (4). 

32.  Instructions. — Reasonable  Doubt. — Individual  Opinions  of 
Jurors. — An  instruction  which  tends  to  cause  the  jurors  to 
think  it  would  be  improper  to  render  a  verdict  of  guilty  if  any 
of  them  individually  should  have  a  reasonable  doubt  of  defend- 
ant's guilt,  is  improper,  since^  upon  consultation,  a  juror  may 
become  convinced  of  his  error  m  such  opinion. 

Knapp  V.  State,  153,  160  (10). 

33.  Instructions. — Damages. — Elements. — An  instruction  that  in 
estimating  plaintiff's  damages,  in  a  personal  injury  case,  the 
jury  should  consider  his  loss  of  time  from  business,  impair- 
ment of  power  to  earn  money,  pain,  past  and  future,  disfigure- 
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ment,  and  give  him  such  sum  as  will  comp^sate  him  for  his 
injuries,  considering  all  the  facts  in  the  case,  is  correct. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  475  (9). 

34.  Evidence. — Courtis  Limiting  Purpose  of. — Instructions. — The 
court's  remarks  to  the  ^ury  in  limiting  the  consideration  of 
certain  evidence  to  certam  purposes,  do  not  constitute  instruc- 
tions within  the  meaning  of  §544a  Bums  1905,  Acts  1903,  p. 
338,  §1.      Providence  Washington  Ins.  Co.  v.  Wolf,  690, 708  (18) . 

35.  Insurance. —  Arbitration. —  Waiver. —  Question  for  Jury. — 
Whether  an  arbitration  between  the  assured  and  the  insurer 
failed  because  of  fraud,  delay  or  other  fault,  is  a  question  for 
the  jury.       Providence  Washington  Ins.  Co.  v.  Wolf,  690,701  (5) . 

36.  Instructions. — Insurance. — Appraisement. — Waiver. — A  bate^ 
ment. — Circumstances. — On  the  trial  of  a  plea  in  abatement  in 
an  insurance  case  alleging  that  no  appraisement  had  been  made, 
which  was,  when  required,  a  condition  precedent  to  am  action, 
an  instruction  authorizing  the  jury,  in  determining  whether 
such  provision  had  been  waived,  to  consider  all  of  the  circum- 
stances, an  appraisement  having  been  agreed  upon,  was  proper. 

Providence  Washington  Ins,  Co.  v.  Wolf,  690,  704  (II), 

37.  Insurance. — Appraisement. — Waiver. — Motives. — On  the  trial 
of  a  plea  in  abatement,  in  a  fire  insurance  case,  alleging  that 
the  plaintiff  had  not  secured  a  required  appraisal  of  the  lost 
and  damaged  goods,  an  instruction  that  such  requirement  mig^t 
be  waived  and  that  the  company's  conduct  should  be  considered 
in  determining  whether  it  had  unreasonably  delayed  such  ap- 
praisement, is  proper. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  705  (12). 

38.  Insurance. — Appraisement — Waiver, —  Conduct. —  ContrctctSm 
— Construction. — On  the  trial  of  a  plea  in  abatement,  in  a  fire 
insurance  case,  alleging  that  a  required  appraisement  had  not 
been  made,  an  instruction  that  such  requirement  might  be 
waived  and  that  the  company's  conduct  should  be  considerd  on 
the  question  of  waiver  by  unreasonable  delay,  is  not  bad  on 
the  ground  that  it  authorizes  the  jury  to  put  a  liberal  constmo- 
tion  upon  the  contract  of  insurance. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  706  (18). 

39.  Instructions, — Verbal  Criticism^s. — Misleading  Jury. — ^Mere 
verbal  criticism,  hypercritical  objections  and  strained  construc- 
tions of  instructions  will  not  lead  to  the  reversal  of  a  case. 

Knapp  V.  State,  153, 159  (6). 

40.  Instructions. — Construction, — Misleading  Jury. — ^An  instruc- 
tion, open  to  two  interpretations,  will  not  be  cause  for  a  re- 
versal, unless  it  can  be  said  that  the  jury  was  misled  thereby. 

Knapp  v.  State,  153,  159  (7). 

41.  Instructions. — Misleading  Jury. — Presumptions  in  favor  of 
Jury, — ^Whether  an  instruction  misled  the  jury  is  a  practical 
and  not  an  academic  question,  jurors  being  presumed  to  be  pos- 
sessed of  good  common  sense.         Knapp  v.  State,  153,  159  (8) . 

42.  Instructions. — Master  and  Servant, — Negligence. — An  in- 
struction, in  an  action  by  a  locomotive  engineer  against  his 
railroad  company^  for  negligently  backing  a  train  without  sig- 
nal or  lookout,  in  violation  of  a  city  ordinance,  causing  him 
injuries,  that  defendant  was  required  to  exercise  such  care  as 
ordinary  persons  would  exercise  under  like  circumstances,  is 
not  erroneous. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  459  (26). 
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43.  Inatruetums. — Employers'  Liability  Aet» — Application  of. — 
Contracts. — It  was  harmless  to  refuse  an  instruction^  in  a  per- 
sonal injury  dtse,  that  if  the  plaintiff,  a  railroad  servant,  was 
injured  while  working  under  a  contract  entered  into  prior  to 
the  enactment  of  the  employers'  liability  act,  such  act  could  not 
apply  to  the  case,  where  the  interrogatories  showed  that  his 
contract  was  made  subsequently  to  the  taking  effect  of  such  act. 

Pittsburgh,  etc,  R.  Co.  v.  CoUins,  467,  478  (18). 

44.  Instructions. — Burden  of  Proof. — Negligence. — An  instruc- 
tion, in  a  negligence  case,  that  ''the  plaintiff  is  not  bound  to 
prove  that  he  was  free  from  fault  in  receiving  his  injuries; 
the  question  of  contributory  negligence  is  now  a  matter  of  de- 
fense, and  the  burden  is  cast  upon  the  defendant  to  prove  by 
a  fair  preponderance  of  the  evidence  that  the  plaintiff  ♦  ♦  ♦ 
was  guilty  of  some  act  or  acts  of  negligence  that  contributed  to 
his  injuries,"  is  not  erroneous. 

New  Castle  Bridge  Co.  v.  Doty,  259,  267  (10). 

45.  Instructions. — Burden  of  Proof. — Negligence. — ^An  instruc- 
tion, in  a  negligence  case,  that  ''the  burden  is  cast  upon  the 
defendant  to  prove  by  a  fair  preponderance  of  the  evidence" 
the  contributory  negligence  of  the  plaintiff,  is  a  correct  state- 
ment of  the  law,  and  does  not  imply  that  the  jury  may  not 
consider  all  of  the  evidence.  M.  S.  Huey  Co.  v.  Johnston,  164 
Ind.  489,  and  Tovm  of  Winamac  v.  Stout,  165  Ind.  365,  followed. 
Indianapolis  St.  R.  Co.  v.  Taylor,  158  Ind.  274,  Pittsburgh,  etc., 
R,  Co.  V.  Lightkeiser,  163  Ind.  247,  and  Pittsburgh,  etc.,  R.  Co. 
y.  Collins,  163  Ind.  569,  distinguished.  Cleveland,  etc.,  R.  Co. 
V.  Miles,  162  Ind.  646,  disapproved. 

New  Castle  Bridge  Co.  v.  Doty,  259,  268  (13). 

46.  Instructions. — Negligence. — Proximate  Cause. — In  determin- 
ing the  proximate  cause  of  an  injury,  jurors,  after  being  in- 
structed as  to  the  principles  of  law  applicable  to  the  case, 
should  be  instructed  to  use  their  judgment  as  practical  men  to 
ascertain  whether  defendant's  delinquency,  uninterrupted  by 
any  other  efficient  cause,  ought  justly  to  be  considered  as  the 
controlling  cause  of  the  wrong. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  410  (10). 

47.  Instructions. — Issues. — Negligence. — ^An  instruction,  in  a  per- 
sonal injury  case,  outlining  the  issues  and  stating  that  if  the 

glaintiff  has  proved  same  by  a  preponderance  of  the  evidence, 
e  should  recover,  unless  the  preponderance  of  the  evidence 
shows  that  he  was  guilty  of  contributory  negligence,  is  not  erro- 
neous. Pittsburgh,  etc.,  R.  Co.  v.  Colans,  467,  473  (4). 

48.  Instructions. — Contributory  Negligence. — An  instruction,  in 
a  personal  injury  case,  that  contributory  negligence  is  a  de- 
fense and  provable  under  the  general  denial,  and  that  if  such 
contributory  negligence  had  been  established  by  a  preponder- 
ance of  the  evidence,  without  regard  to  the  source  of  such 
evidence,  the  verdict  should  be  for  defendant,  is  correct. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  473  (5). 

49.  Instructions. — Railroads. — Setting  Fires. — Negligently  Per- 
mitting Spread  of. — An  instruction,  in  an  action  against  a  rail- 
road company  for  negligently  setting  fires  off  of  its  right  of 
way,  and  neglig^tly  permitting  the  spread  thereof,  that  if  the 
servants  of  defendant  discovert  the  lire  in  time  to  extinguish 
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it  by  the  use  of  ordinary  care,  and  thus  prevent  its  spread  to 
plaintiff's  property,  defendant  is  liable,  is  erroneous,  where 
such  fire  was  set,  off  of  the  right  of  way,  without  negligence, 
by  the  engine  of  a  local  freight-train,  tJie  instruction  wholly 
omitting  any  reference  to  the  duties  owing  by  such  company  to 
the  public.  Pittsburgh,  etc.,  R.  Co.  v.  Braugh,  378,  380  (3). 

50.  Instructions. — Assuming  Corporate  Existence  of  Defendant 
— An  instruction  that  proof  of  the  corporate  existence  of  de- 
fendant railroad  company  was  not  necessary,  is  correct,  where 
such  company  entered  a  general  appearance  to  the  action. 

PitUburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  451  (11). 

51.  Instructions. — Railroads. — Orders. — ^An  instruction  that  the 
plaintiff,  a  railroad  freight  conductor,  could  not  be  bound  by  an 
order,  without  knowledge  thereof,  and  that  mere  proof  of  the 
issuance  of  an  order  would  not  defeat  his  right  of  recovery,  is 
not  a  concession  of  plaintiff's  ri^ht  of  recovery,  when  considered 
with  the  other  ordinary  instructions  in  such  a  case. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  473  ($)• 

52.  Instructions. — Sudden  Perils. — Negligence. — An  instroction 
as  to  the  duties  of  a  railroad  freight  conductor  in  the  case  of 
a  sudden  peril,  will  not  be  condemned  on  the  sround  that  he 
was  responsible  for  such  peril,  where  the  proof  snows  otherwise. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  474  (7). 

58.  Instructions.  —  Railroad  Corporation.  —  Evidence.  —  Admis- 
sions. — ^An  instruction  that  under  the  pleadings  the  existence  of 
the  defendant  railroad  corporation  was  admitted  and  needed 
no  affirmative  proof,  is  correct,  where  such  company  entered 
a  general  appearance  in  the  case. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  474  (8). 

54.  Instructions. — Failure  to  Use  Brakes. — Railroads. — ^The  re- 
fusal, in  a  personal  injury  case,  to  give  an  instruction  that  if 
the  plaintiff,  a  railroad  freight  conductor,  had  a  brake  in  the 
caboose  witn  which  he  could  have  stopped  the  train,  and  he 
failed  to  use  it,  he  cannot  recover,  is  not  error,  where  an  answer 
to  an  interrogatory  shows  that  the  use  of  the  brake  would  not 
have  preventai  the  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  475  (12). 

55.  Instructions. — Style  of  Caboose. — ^Defendant  has  no  cause 
for  complaint  because  the  judge  refused  to  instruct  that  the 
style  of  the  caboose  in  which  plaintiff  was  injured  in  a  collision 
did  not  render  defendant  liable,  where  no  claim  was  made  that 
the  style  of  the  caboose  constituted  negligence,  although  a  de- 
scription of  such  caboose  in  the  evidence  was  necessary  to  ex- 
plain the  collision. 

Pittsburgh,  etc.,  R.  Co.  v.  Collins,  467,  477  (16). 

66.  Instructions. — Rape. — Force. — ^An  instruction,  in  a  prosecu- 
tion for  rape,  that  if  the  evidence  shows  beyond  a  reasonable 
doubt  that  defendant  ''laid  or  put  his  hands  on  the  person  of 
the  prosecuting  witness  and  that  he  did  so  with  the  thought,  pur- 
pose and  intention,  in  his  mind  of  inducing  her  thereby  to 
submit  against  her  will  to  sexual  intercourse  with  him,'*  he  is 
guilty  of  rape,  is  bad,  since  it  fails  to  include  the  element  of 
force.  Rahke  v.  State,  615,  620  (6). 
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57.  Inatructiana, — Rape. — Resistance. — An  instruction,  in  a  pros- 
ecution for  rape,  that  the  woman  is  not  required  "to  resist  by 
all  violent  means  within  her  power"  the  aggressions  of  defend- 
ant, but  that  she  must  make  a  good-faith  resistance,  the  exist- 
&iee  of  which  is  a  question  of  fact  for  the  jury,  is  not  erroneous. 

Rahke  v.  State,  615,  622  (10). 

58.  Inatructians. — Singling  out  Facta. — Intoxicated  Witnesses. — 
Credibility. — It  is  not  reversible  error,  in  a  criminal  case,  to 
refuse  to  charge  that  the  jury  may,  in  weighing  the  testimony, 
consider  whether  any  of  the  witnesses  were  intoxicated,  since 
the  jurors  are  presumed  to  be  fully  informed  upon  such  question. 

Knapp  V.  State,  153,  160  (11). 

59.  Exceptions. — Oral. — Statutes^ — Oral  exceptions  taken  under 
§544a  Bums  1905,  Acts  1903,  p.  338,  §1,  to  be  effective,  must 
be  properly  entered  of  record. 

Providence  Washington  Ins.  Co.  v.  Wolf,  690,  707  (16). 

60.  Jurisdiction. — Arrest  of  Judgment. — A  motion  in  arrest  of 
judgment  should  be  sustained  in  a  cause  where  judgment  has 
been  rendered  without  jurisdiction  of  the  subject-matter. 

Emsperger  v.  City  of  Mishawaka,  253,  258  (10). 

61.  Negligence. — Several  Acts  Alleged. — Proof  of  One—Where 
several  acts  of  negligence  are  alleged  in  plaintiff's  complaint, 
proof  of  one  or  more  of  such  acts  is  sufficient. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  459  (27) . 

62.  Special  Findings. — Primary  and  Ultimate  Facts. — ^Where  the 
primary  facts  in  a  special  finding  all  point  to  but  one  conclu- 
sion, a  statement  of  the  ultimate  facts  is  not  necessary. 

Mount  V.  Board,  etc.,  661,  665  (1), 

63.  Special  Findings. — Evidentiary  Facts, — Consideration  of.-^ 
Evidentiary  facts  embodied  in  a  special  finding  may  be  con- 
sidered so  far  as  they  explain  or  give  color  to  the  facts  found. 

Mount  V.  Board,  etc.,  661,  665  (2). 

64.  Special  Findings. —  Contracts. — ^A  special  finding  showing 
that  plaintiff  told  a  third  party  that  if  such  party  would  ex- 
ecute certain  affidavits  plamtifi  ''would  treat  him  right,''  and 
that  ''thereupon"  he  executed  such  affidavits,  and  that  "in  pur- 
suance of  this  agreement"  he  assisted  plaintiff  in  such  prose- 
cutions and  that  plaintiff  paid  such  party  a  sum  "in  full  settle- 
ment" of  such  transaction,  shows  that  a  contract  was  entered 
into.  Mount  v.  Board,  etc.,  661,  666  (4). 

65.  Special  Findings. — How  Considered. — Intendments. — Special 
findm^  should  be  considered  as  a  whole,  all  reasonable  pre- 
sumptions and  intendments  being  in  their  favor. 

Mount  V.  Board,  etc.,  661,  666  (5). 

66.  Special  Findings. — Outside  of  Issues. — Remedy. — Pacts  con- 
tained in  special  findings,  which  are  outside  of  the  issues,  may 
be  stricken  out  on  motion.  Walters  v.  Walters,  45,  49  (4) . 

67.  Sffecial  Findings^ — Outside  of  Issues, — Judgment — ^Where  the 
special  findings  are  entirely  outside  of  the  issues,  the  party 
not  having  the  burden  of  proof  is  entitled  to  judgment. 

Walters  v.  Walters,  45,  49  (6). 

68.  Special  Findings. — Omissions. — ^The  omission  of  an  alleged 
fact  from  the  special  findings  is  a  finding  against  the  party 
having  the  burden  of  proof,  that  such  fact  does  not  exist. 

Chtcago,  etc.,  R.  Co.  v.  Ramsey,  390,  397  (6). 
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69.  Special  Findings. — CaneluManB  of  Law. — Motion  to  Modify 
Judgment. — New  TriaL — ^Where  tne  judgment  follows  the 
special  findings  and  the  conclusions  of  law  t£ereon,  a  motion  for 
a  new  trial,  and  not  a  motion  to  modify  such  judgment^  is  the 
proper  practice. 

Pittsburgh,  etc.,  R.  Co.  v.  Taber,  419,  423  (3). 

70.  Variance. — How  Questioned. —  Appeal, —  Contracts. —  Where 
an  answer  avers  that  plaintiff  and  two  other  parties  entered 
into  a  contract,  and  the  special  findings  show  tnat  he  entered 
into  such  contract  with  but  one  of  such  parties,  there  is  a 
variance  only  and  not  a  failure  of  proof,  and  the  question  of 
such  variance,  to  be  available  on  appeal,  must  be  raised  in  the 
trial  court.  Mount  v.  Board,  etc.,  661,  667  (6). 

71.  Answers  to  Interrogatories  to  Jury. — Conflict. — Conflicting 
answers  to  interrogatories  to  the  juiy  nullify  each  other. 

Inland  Steel  Co.  v.  Smith,  246,  249  (4). 

72.  Answers  to  Interrogatories  to  Jury. — Exclusiveness  of. — Neg- 
ligence.— Presumptions. — InteTidments. — ^Where  the  answers  to 
the  interrogatories  to  the  jury  are  not  exclusive,  no  presump- 
tions nor  intendments  can  be  indulged  to  sustain  a  claim  that 
the  acts  of  negligence  shown  by  such  answers  were  the  only  acts 
proved.  Inland  Steel  Co.  v.  Smith,  245,  249  (5). 

73.  General  Verdict. — Answers  to  Interrogatories. — Conflict. — 
The  answers  to  the  interrogatories  to  the  jury  control  the  gen- 
eral verdict  only  when  the  conflict  between  them  is  so  great 
that  it  cannot  be  removed  by  any  evidence  admissible  under  the 
issues.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  447  (5). 

74.  Interrogatories. —  Master  and  Servant. —  Negligence. — As- 
sumption of  Risk.  —  Answers  to  the  interrogatories  to  the 
jury  showing  that  there  was  no  evidence  that  plaintiff  could 
not  have  seen  nor  heard  the  apiiroaching  train  which  injured 
him,  and  answers  showing  that  if  he  had  listened  and  looked 
he  could  not  have  heard  nor  seen  the  train,  and  that  there  was 
something  which  prevented  his  seeing  and  hearing  such  train, 
is  not  a  nnding  that  his  view  was  not  obstructed,  nor  that  he 
saw  and  heard  such  approaching  train. 

Pittsburg fi,  etc.,  R.  Co.  v.  Lightheiser,  438,  447  (6). 

75.  Interrogatories.  —  Answers.  —  Conflict.  —  Uncertainty. — Con- 
flicting answers,  or  answers  so  uncertain  that  their  meaning 
cannot  be  ascertained,  cannot  control  the  general  verdict. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  448  (7). 

76.  Interrogatories. — Answers. — Evidence. — An  answer  to  an  in- 
terrogatory to  the  jury  that  a  certain  person  was  in  charge  of 
the  engine  causing  plaintiff's  injury,  is  supported  by  the  evi- 
dence, where  plaintiff  testifies  thereto. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  452  (13). 

77.  Interrogatories. — Counsels  Comment  on. — Counsel  have  the 
right  to  read  and  comment  upon  the  interrogatories,  and  discuss 
the  evidence  relating  to  them,  in  the  argument  to  the  jury. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  438,  460  (29). 

78.  Interrogatories. — Misconduct  of  Counsel. — How  Questioned. 
— Where  counsel  improperly,  in  the  argument,  tell  the  jury 
how  to  answer  certain  interrogatories  propounded,  the  com- 
plaining party  may  not  have  the  jury  discnarged,  but  should 


Digiti 


zed  by  Google 


INDEX.  807 


TBiAIi— Oontinned. 

immediately  ask  the  court  to  instruct  the  jury  not  to  consider 
such  statements;  and  an  instruction  by  uie  court  to  answer 
same  according  to  the  preponderance  of  the  evidence  renders 
such  statements  harmless. 

Pittsburgh,  etc.,  R.  Co.  v.  Lightheieer,  438,  461  (80). 

79.  General  Verdict. — Aruiwers  to  Interrogatories  to  Jury. — 
Which  Controls. — The  g^eral  verdict  controls  unless  the  an- 
swers to  the  interrogatories  to  the  jury  are  not  merely  incon- 
sistent but  irreconcilable  under  any  evidence  admissible  under 
the  issues.  Inland  Steel  Co.  v.  Smith,  245,  247  (2). 

80.  General  Verdict, — Answers  to  Interrogatories  to  Jury. — A 
general  verdict  for  plaintiff,  in  a  personal  injury  case,  is  a 
nnding  in  his  favor  of  the  truth  of  some  or  all  of  the  allegations 
of  negligence,  and  of  his  freedom  from  contributory  negligence; 
and  such  verdict  needs  no  answer  to  interrogatories  to  the  jury 
to  sustain  it.  Inland  Steel  Co.  v.  Smith,  245,  247  (1). 

81.  Verdict. — Answers  to  Interrogatories. — Railroads. — Setting 
Fires. — Where  the  complaint  alleges  negligence  in  defendant 
railroad  company's  construction  of  its  engine,  in  its  failure  to 
repair  same  and  in  the  operation  thereof,  answers  negativing 
negligence  in  the  construction  and  repair  of  the  engine  cannot 
control  a  general  verdict  for  plaintiff. 

Pittsburgh,  etc.,  R.  Co.  v.  Brough,  378,  379  (2). 

82.  Evidence  Admissible  to  Sustain  General  Verdict. — How  De- 
termined.— In  determining  the  evidence  admissible  to  sustain  a 
f^eneral  verdict,  on  a  motion  for  judf^ment  on  the  answers  to  the 
interrogatories,  the  court  will  consider  the  complaint,  answer, 
general  verdict  and  answers  to  the  interrogatories. 

Inland  Steel  Co.  v.  Smith,  245,  248  (3). 

88.  Verdict.  —  Transcribing.  —  Duties  of  Parties.  —  Appeal. — 
Where  a  verdict  is  alleged  to  be  defective,  it  is  the  duty  of  the 
complaining  party  to  have  it  literally  copied  into  the  order- 
book,  and,  failing  in  that,  he  cannot  present  the  question  on 
appeal,  since  the  record  showing  the  form  of  the  verdict  is 
conclusive  on  appeal.  Broadstreet  v.  Hall,  192,  202  (10). 

84.  General  Verdict. — Legal  Effect. — A  general  verdict  on  a  com- 
plaint in  two  paragraphs,  is  a  finding  for  the  successful  party 
on  both  paragraphs. 

Chicago,  etc.,  R.  Co.  v.  Pritchard,  398,  417  (19). 

85.  General  Verdict. — Inferences. — A  general  verdict  for  plaintiff 
determines  all  issues  in  favor  of  such  verdict;  and  all  inferences 
and  presiunptions  will  be  indulged  in  its  favor,  but  none 
against  it.    Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser,  488,  446  (4). 

TBU8TBS8— 

See  Schools. 

TRUSTS— 

Funds  deposited  by  domestic  corporation  with  treasurer  of  sister 
state,  see  Corporations,  1;  Clarke  v.  Darr,  101, 117  (2). 

A  guardian  is  not  the  "trustee  of  an  express  trust,"  see  Parties, 
7;  Campbell  v.  Fichter,  645,  649  (7). 
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VABIAHOX- 

Question  of,  must  be  raised  in  trial  eoort,  see  Trial^  70;  M<nint 
V.  Board,  etc.,  661,  667  (6). 

VENITB— 

See  Homicide. 

VEBDIOT— 

See  Trial,  71-85. 

Transcript  on  appeal,  showing  form  of,  is  conclusive,  see  Trial^ 
83;  Broadstreet  v.  Hall,  192,  202  (10). 

vioE-PBnroiPAiiS— 

See  Master  and  Seryant. 

WAIVBB— 

By  failing  to  point  out  defect^  see  APPEAL,  21-80. 

Of  proofs  of  loss,  may  be  inferred,  see  Insurance,  1-4;  Provi- 
dence Washington  Ins.  Co.  v.  Wolf,  690. 

Reply  of,  to  answer  of  no  appraisement,  in  insurance,  see  Pi£AI>- 
ING,  1;  Providence  Washington  Ins.  Co.  v.  Wolf,  690,  703  (9). 

In  insurance,  see  Trial^  84-88. 
WABBAKTT— 

See  Sales. 

Answer  showing  reliance  upon,  see  Pi£ADING,  5,  6;  Oil-Well  Sup. 
Co.  y.  Watson,  603. 

WATBB8- 

See  Drains. 

Railroads  may  repef  surface-water,  see  Railroads;  1;  New  Jersey, 
etc.,  R.  Co.  V.  Tutt,  206,  212  (6). 

''Watercourse"  and  "stream  of  water,''  see  Words  and  Phrases, 
2;  New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  210  (2). 

1.  Streams. —  Watercourses.  —  Artificial  Drains.  —  Railroads. — 
Statutes. — An  artificial  ditch  or  drain  used  to  carry  off  surface- 
water  is  not  a  "stream  of  water"  nor  a  "watercourse"  within 
the  meaning  of  clause  5,  $5153  Bums  1901,  §3903  R.  S.  1881, 
giving  railroad  companies  the  right  to  cross  such  streams  upon 
condition  that  they  be  restored  to  their  former  state. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  206,  211  (3). 

2.  Surface. — Rights  of  Landovmers. — Surface  owners  may  take 
any  measures  desirable  to  prevent  surface-water  from  flowing 
across  or  upon  their  lands. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt^  205,  212  (4). 

WILL8- 

Parties  to  contest  of,  see  Parties. 

1.  Construction. — Intention. — Rules  of  Law. — Conflict. — ^The  pri- 
mary purpose  in  construing  a  will  is  to  ascertain  the  intoition 
of  the  testator;  and  such  intention,  unless  in  conflict  with  the 
established  rules  of  law,  will  be  given  effect. 

SHmson  v.  Rountree,  169, 171  (1). 
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2.  BequeaU. — Cutting  down  by  Subsequent  Promsians. — ^Where  a 
bequest  is  made  without  condition,  subsequent  words,  which  are 
not  as  clear  and  decisive  the  other  way,  will  not  cut  down  the 
estate  first  given.  Stimaon  v.  Rountree,  169,  172  (2). 

3.  Bequests. — Cutting  Dovm, — A  will  bequeathing  $3,000  to  tes- 
tator's invalid  niece,  the  executor  named  to  invest  same  indefi- 
nitely and  give  her  such  sums  from  time  to  time  as  she  may 
need,  said  sum  of  $3,000  to  be  ''the  absolute  property  of"  said 
niece,  gives  such  niece  a  transmissible  interest  therem,  though 
a  subsequent  clause  provides  for  a  remainder  over  on  the  hap- 
pening of  certain  contingencies. 

Stimson  v.  Rountree,  169,  172  (3),  174  (3). 

4.  Bequests. — Cutting  Down. — ^Where  a  testator  bequeaths  a 
transmissible  interest  to  a  legatee,  a  subsequent  clause  provid- 
ing for  a  remainder  over  of  what  remains  thereof  at  tJie  death 
of  the  legatee,  is  void  for  repugnancy. 

Stimson  v.  Rountree,  169,*  173  (4). 
WITNE88B8— 

To  coroner's  inquest  must  claim  and  collect  their  own  fees,,  see 
Fees  and  Salaries,  5;  Stults  v.  Board,  etc.,  639,  544  (6). 

Instruction  as  to  intoxication  of,  useless,  as  jurors  are  presumed 
to  know,  see  Tbial»  58;  Knapp  v.  State,  153,  160  (11). 

W0BD8  AND  PHSASBS- 

"Other,"  as  relates  to  creation  of  such  other  courts  as  legislature 
may  determine,  see  Constitutional  Law,  10;  Board,  etc.,  v. 
Albright,  564,  570  (7),  574  (7). 

"Resident  landholders  of  the  county  whose  lands  abut  upon  the 
proposed  improvement" — ^meaning  of,  see  Highways,  2;  Kemp 
V.  Goodnight,  174,  178  (4). 

"Franchise"— what  is,  see  Municipal  Corporations,  11;  City  of 
Richmond  v.  Richmond  Nat.  Gas  Co.,  82,  86  (4). 

"Woman"— see  Rape,  2;  Rahke  v.  State,  615,  618  (2). 

"Burden  of  proor' — see  Trial»  2;  New  Castle  Bridge  Co.  v.  Doty, 
259,  267  (11). 

1.  "Platted." — "Unplatted.** — Statutes. — Municipal  Corporations. 
— Annexation, — The  word  "platted,"  as  used  in  §3658  Bums 
1901,  §3195  R.  S.  1881,  in  contradistinction  to  "unplatted"  as 
used  in  §3659  Bums  1901,  §3196  R.  S.  1881,  both  statutes  {pro- 
viding for  the  annexation  of  lands  to  cities,  has  a  technical 
meaning  and  imports  a  platting,  acknowledged  and  recorded, 
for  town  purposes  in  accordance  with  §§4411,  4413  Burns  1901, 
§§3374,  3376  R.  S.  1881,  and  only  such  platted  land  can  be  an- 
nexed by  city  councils. 

Emsperger  v.  City  of  Mishawaka,  253,  256  (5). 

2.  "Stream  of  Water." — "Watercourse.*^— Railroads. — Statutes. 
The  phrase  "stream  of  water"  and  word  "watercourse,"  as 
used  in  clause  5,  §5153  Bums  1901,  §3903  R.  S.  1881,  giving 
railroad  companies  the  right  to  cross  such  streams,  mean  sub- 
stantially the  same  thing,  and  include  natural  streams  with 
defined  banks  and  bottoms,  through  which  water  has  immemo- 
rially  flowed  at  least  for  substantial  portions  of  the  year. 

New  Jersey,  etc.,  R.  Co.  v.  Tutt,  205,  210  (2). 
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3.  " Subscriber  J'-^Forgery. — The  term  "subscriber"  denotes  one 
who  subscribes;  one  who  enters  his  name  for  an  article. 

State  V.  Hazzard,  163,  166  (3). 

4.  "SubacribeJ* — The  term  "subscribe''  denotes  the  signing  of 
one's  name  to  a  writing  with  the  intoition  of  giving  consent 
to  the  contents  thereof.  State  v.  Hazzard,  163,  167  (4). 

5.  "Land." — The  term  "land"  primarily  denotes  ground,  soil, 
earth,  woods,  waters,  or  the  like,  and  secondarily,  uie  character 
of  the  interest  a  tenant  may  own  in  land. 

Kemp  V.  Goodnight,  174,  178  (3). 

6.  "Modified,**-— Statutes. — The  word  "modified,"  as  used  in  sec- 
tion one  of  the  act  of  1901  (Acts  1901,  p.  608,  S3859b  Bums 
1901)  in  reference  to  a  resolution  ordering  the  construction  of  a 
sewer,  imports  a  change  or  alteration  oi  the  form,  character, 
force,  appearance  or  quality  of  the  resolution. 

Edwards  v.  Cooper,  64,  64  (5) . 

7.  "Guard."— Factory  Ace.— The  word  "guard"  as  used  in  19  of 
the  factory  act  (Acts  1899,  p.  231,  §7087i  Bums  1901)  imports 
a  protective  or  defensive  device  attached  to  a  machine  or  im- 
plement. Bessler  v.  Laughlin,  38,  43  (9). 

8.  "Other  Corporations." — The  words  "other  corporations,"  as 
used  in  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  include  foreign 
as  well  as  domestic  corporations. 

Bedford  Quarries  Co.  v.  Bough,  671,  688  (7). 

9.  "Understood."  --" Agreed."  —  The  words  "understood"  and 
"agreed"  may  be  used  synonymously  as  showing  a  contract 
relation.  Mount  v.  Board,  etc.,  661,  666  (3). 
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